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In  the  District  Court  of  the  United  States 
for  the   Southern   District   of   California 

Central  Division 
No.  2384-BH  Civil 

THE    ATCHISON.     TOPEKA     AND     SANTA     FE 
RAILWAY  COMPANY,  a  corporation, 

Plaintiff  and  Appellee, 

vs. 

DANIEL   P.  WHITE,   an   individual  doing  business   as 
GLOBE  FREIGHT  SERVICE, 

Defendant  and  Appellant. 


AGREED  STATEMENT  OF  CASE  ON  APPEAL, 
PURSUANT  TO  RULE  76  OF  THE  FEDERAL 
RULES  OF  CIVIL  PROCEDURE. 

Pursuant  to  the  terms  of  Rule  76,  the  parties  hereto, 
believing  questions  presented  by  the  appeal  herein  of 
Daniel  P.  White,  an  individual  doing  business  as  Globe 
Freight  Service,  from  the  judgment  rendered  by  the  trial 
court  in  this  cause  on  the  18th  day  of  June,  1943,  can  be 
determined  by  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  which  said  appeal  has  been  taken, 
without  an  examination  of  all  of  the  pleadings  and  evi- 
dence, present  this  statement  of  the  case,  showing  how  the 
differences  arise  and  setting  forth  such  facts  as  proved 
or  -ought  to  be  proved  as  are  deemed  essential  to  a 
decision  of  such  questions  by  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  as  follows: 
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The  Atchison,  Topeka  and  Santa  Fe  Railway  Company, 
the  plaintiff  and  appellee,  is  a  corporation  created,  organ- 
ized and  existing  under  the  laws  of  the  State  of  Kansas, 
engaged  in  the  transportation  of  freight  as  a  common  [2] 
carrier  by  railroad  subject  to  Part  I  of  the  Interstate 
Commerce  Act  between,  among  other  places,  the  station  of 
Los  Angeles  in  the  Southern  District  of  California,  and 
the  station  of  Chicago,  Illinois;  that  at  said  station  of 
Chicago,  Illinois,  as  well  as  at  other  stations  on  its  line, 
plaintiff  and  appellee's  line  of  railway  connects  with  other 
railroad  lines,  all  of  which  are  common  carriers  of  prop- 
erty by  railroad  subject  to  Part  I  of  the  Interstate  Com- 
merce Act  and  all  of  which  operate  lines  of  railway  from 
said  points  of  connection  to  the  stations  of  South  Bend, 
Indiana;  Indianapolis,  Indiana;  Canton,  Ohio;  Cleveland, 
Ohio;  Detroit,  Michigan;  and  Essington,  Pennsylvania. 

That  plaintiff  and  appellee  and  all  of  its  connecting  rail 
lines  operated  and  now  operate  under  tariffs  lawfully  on 
hie  with  the  Interstate  Commerce  Commission,  pursuant 
tc  Part  I  of  the  Interstate  Commerce  Act,  and  not  other- 
wise. 

Continuously  since  April,  1937,  defendant  and  appellant, 
Daniel  P.  White,  doing  business  as  Globe  Freight  Service, 
has  conducted  a  freight  forwarding  business.  He  was  and 
is  engaged  in  the  undertaking  of  collecting  at  his  terminal 
at  Los  Angeles  parcels  of  freight  from  various  shippers 
throughout  Southern  California  and  consolidating  the  same 
into  carload  lots,  and  then  shipping  such  carload  quanti- 
ties   to   his    other    terminals    where    they    are    distributed 
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locally  in  smaller  lots ;  the  defendant  and  appellant  engages 
the  services  of  railroad  carriers  to  perform  the  actual 
transportation  between  the  terminal  centers.  He  main- 
tains terminals  at  Los  Angeles,  California;  Chicago, 
Illinois,  Cincinnati  and  Cleveland,  Ohio;  Detroit,  Michi- 
gan; Milwaukee,  Wisconsin;  and  New  York.  New  York. 
Through  solicitation  and  advertising  he  holds  out  to  the 
public  a  complete  service  of  transportation  of  small  ship- 
ments of  various  commodities.  He  accepts  freight  for 
transportation  from  store  door  to  store  door,  issuing  a 
bill  of  lading  in  his  name  covering  the  through  movement 
and  assuming  responsibility  for  the  safe  delivery  of  the 
goods.  He  publishes  tariffs  naming  through  rates  which 
are  collected  on  his  billing  from  shippers  and  consignees. 
Shipments  are  transported  from  points  of  origin  to  his 
concentration  terminal  at  Los  Angeles  by  motor  carriers 
whose  services  are  engaged  by  him.   [3] 

I. 

Exhibit  "A",  hereby  referred  to  and  made  a  part  here- 
of, consists  of  photostatic  copies  of  the  following  original 
documents  covering  the  shipment  made  January  6,  1940 
(24th  cause  of  action)  ; 

1.  Original  shipping  order,  being  a  carbon  copy  of  the 
original  bill  of  lading  which  was  retained  by  defendant 
and  appellant; 

2.  Waybill  for  car  ATSF  135668; 

3.  Waybill  for  car  NKP  22415; 

4.  Destination  station  record  of  freight  bill; 
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5.  Los  Angeles  record  of  prepaid  freight  receipt 
(original  retained  by  shipper); 

6.  Los  Angeles  prepaid  only  waybill; 

7.  Prepaid  and  undercharge  freight  bill  submitted  to 
defendant  and  appellant  at  Los  Angeles,  California ; 

8.  Title  page  of  Trans-Continental  Freight  Bureau 
Eastbound  Tariff  No.  3  series,  I.  C.  C.  No.  1431; 

9.  Page  131  of  the  tariff  referred  to  in  sub-division  8 
of  this  paragraph  showing  Item  503  entitled  "Cars 
Furnished  at  Variance  with  Shipper's  Order,  at  Carrier's 
Convenience'' ; 

10.  Pages  241  and  242  of  the  tariff  referred  to  in  sub- 
division 8  of  this  paragraph  showing  Item  3060,  which 
contains  minimum  carload  weights  and  rates  applicable  on 
all  shipments  sued  upon  herein; 

11.  Title  page  of  Consolidated  Freight  Classification 
No.  13; 

12.  Page  9  of  the  Freight  Classification  referred  to 
in  sub-division  11  of  this  paragraph,  showing  Rule  24. 

The  shipping  documents,  tariffs  and  rules  comprising 
Exhibit  4kA"  are  typical  of  the  shipping  documents  on  the 
shipments  which  form  the  basis  of  causes  of  action  24.  29, 
43,  46,  56,  59,  78  and  116  of  the  complaint,  with  the  ex- 
ception that  nothing  contained  in  Document  No.  7  of 
Exhibit  UA"  shall  constitute  an  admission  by  the  defend- 
ant and  appellant  that  he  has  ever  appropriated  (as  the 
term  is  used  in  the  transportation  industry)  any  car  whicli 
is  involved  in  the  causes  of  action  hereinabove  specifically 
mentioned.  [4] 
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II. 

Exhibit  k4B",  hereby  referred  to  and  made  a  part  hereof, 
consists  of  photostatic  copies  of  shipping  documents  cover- 
ing the  shipment  made  on  October  5,  1940  (79th  cause  of 
action)  which  are  similar  to  those  referred  to  in  paragraph 
I  hereof.  The  shipping  documents,  tariffs  and  rules  com- 
prising Exhibit  4kB"  are  typical  of  the  shipping  documents 
which  formed  the  basis  of  all  of  the  causes  of  action  of  the 
complaint  other  than  those  of  which  Exhibit  k'A"  is  typi- 
cal, as  set  forth  in  paragraph  I  hereof,  with  the  following 
exceptions : 

(a)  That  with  respect  to  causes  of  action  8,  13,  17,  19, 
21,  27,  28,  30,  31,  34,  41,  42,  43,  44,  45,  54,  56,  69, 
78,  82,  83,  85,  91,  98,  108  and  116,  the  records  of  plain- 
tiff and  appellee  included  car  orders  placed  by  defendant 
and  appellant;  that  of  the  total  of  twenty-six  car  orders, 
ten  were  for  one  40-foot  car,  nine  were  for  two  40-foot 
cars,  and  seven  were  for  one  50- foot  car;  that  two  40-foot 
cars  were  used  by  defendant  and  appellant  in  making  each 
of  the  shipments  covered  by  car  orders. 

(b)  That  the  shipping  order  which  is  Document  No.  1 
of  Exhibit  "B"  is  not  typical  to  the  extent  that  it  indicates 
unloading  of  one  of  the  cars  involved  took  place  at  more 
than  one  point  in  the  City  of  Chicago,  whereas,  a  typical 
shipment  in  the  several  causes  of  action  of  the  complaint, 
of  which  Exhibit  "B"  is  otherwise  typical,  involved  the 
transportation  of  freight  from  one  point  of  loading  at 
Los  Angeles,  California,  to  one  point  of  unloading  at 
Chicago,  Illinois. 
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(c)  That  nothing  contained  in  Document  Xo.  7  of 
Exhibit  "B"  shall  constitute  an  admission  by  the  defend- 
ant and  appellant  that  it  has  ever  appropriated  (as  that 
term  is  used  in  the  transportation  industry)  any  car  which 
is*  involved  in  any  of  the  causes  of  action  of  the  complaint. 

III. 

The  original  bills  of  lading  covering  all  of  the  shipments 
sued  upon  herein  were  prepared  by  the  defendant  and 
appellant  and  contain  the  notation  to  the  effect  that  a  50- 
foot  car  was  ordered  by  said  defendant  and  appellant  and 
two  40-foot  cars  were  furnished  at  carrier's  convenience. 
Said  [5]  original  bills  of  lading  were  submitted  to,  signed 
and  accepted  by  the  plaintiff  and  appellee  and  then  re- 
turned to  the  defendant  and  appellant.  Exhibit  "C", 
attached  hereto  and  made  a  part  hereof,  is  a  photostatic 
copy  of  the  original  bill  of  lading  covering  the  shipment 
involved  in  the  3rd  cause  of  action.  Said  bill  of  lading 
is  typical  of  all  of  the  bills  of  lading  covering  the  ship- 
ments involved  in  all  other  causes  of  action  in  the  com- 
plaint. 

IV. 

Item  503  of  Trans-Continental  Freight  Bureau  East- 
bound  Tariff  No.  3  series,  I.  C.  C.  No.  1431,  a  photostatic 
copy  of  which  is  set  forth  as  Document  No.  9  of  Exhibit 
"A",  was  in  effect  during  all  of  the  times  mentioned  in 
the  complaint. 

V. 

All  of  the  shipments  sued  upon  and  set  forth  in  the  125 
causes  of  action  set  forth  in  the  complaint,  consisted  of 
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machinery,  metal  auto  parts  and  miscellaneous  commodi- 
ties. 

VI. 

In  each  of  the  causes  of  action  sued  upon  herein  the 
rates  and  charges  were  collected  under  the  applicable 
tariff  upon  the  theory  that  one  50-foot  car  was  ordered 
and  two  40-foot  cars  were  furnished  and  used  at  carrier's 
convenience.  The  freight  charges  as  collected  are  the 
lawfully  applicable  charges  under  the  tariffs  in  force  on 
the  dates  of  shipment  if  the  defendant  and  appellant 
ordered  one  50-foot  car  and  was  furnished  two  40-foot 
cars  at  carrier's  convenience,  in  compliance  with  the  tariff 
rules  and  regulations  covering  the  substitution  of  two 
smaller  cars  for  one  larger  car  ordered. 

VII. 

All  shipments  involved  herein  were  made  by  defendant 
and  appellant  in  the  ordinary  usual  course  of  the  opera- 
tion of  his  business  as  a  freight  forwarder. 

VIII. 

Prior  to  the  making  of  the  shipments  involved  it  was 
agreed  and  understood  by  and  between  plaintiff  and  ap- 
pellee on  one  hand,  and  defendant  and  [6]  appellant  on 
the  other  hand,  that  defendant  and  appellant  preferred 
and  desired  the  use  of  two  40-foot  cars  instead  of  one 
50- foot  car  and  that  the  plaintiff  and  appellee  did  furnish 
the  defendant  and  appellant  two  40- foot  cars  in  lieu  of  a 
50-foot  ear  and  assessed  the  charges  on  the  basis  of  a 
50  fool  ear  being  ordered  and  two  40-foot  cars  furnished 
at  carrier's  convenience. 
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The  defendant  and  appellant  made  the  shipments  cov- 
ered by  the  125  causes  of  action  set  forth  in  the  complaint, 
and  paid  the  freight  charges  therefor  in  the  manner  set 
forth  in  the  findings  of  fact  which  have  been  designated 
as  part  of  the  record  on  appeal  herein. 

IX. 

It  was  not  for  the  convenience  of  the  plaintiff  and  ap- 
pellee to  furnish  two  40-foot  cars  in  lieu  of  a  50-foot  car 
and  the  two  40-foot  cars  were  not  furnished  for  the  car- 
rier's convenience,  but  were  so  furnished  to  the  defendant 
and  appellant  under  and  pursuant  to  the  prior  understand- 
ing and  agreement  between  the  parties  hereinabove  re- 
ferred to. 

X. 

The  plaintiff  and  appellee  was  not  and  is  not  a  com- 
mon carrier  by  motor  vehicle,  subject  to  Part  II  of  the 
Interstate  Commerce  Act,  and  none  of  the  shipments  in- 
volved herein  moved  partly  by  rail  and  partly  by  motor 
truck,  and  none  of  said  shipments  moved  under  any  joint 
rates  between  a  common  carrier  by  railroad  and  a  common 
carrier  by  motor  truck,  or  under  any  rates  of  a  common 
carrier  by  motor  truck. 

Defendant  and  appellant  is  not  a  common  carrier  by 
motor  truck  and  did  not  at  any  time  during  the  period  in- 
volved in  this  action  maintain  any  joint  rates  with  the  rail- 
road line  of  plaintiff  and  appellee  or  with  any  other  com- 
mon carrier  by  railroad  or  with  any  common  carrier  by 
motor  truck,  subject  to  Part  II  of  the  Interstate  Com- 
merce Act. 
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XL 

That  during  the  period  involved  herein  the  plaintiff  and 
appellee  did  not  maintain  or  publish  any  joint  rates  with 
any  freight  forwarder  and  did  not  at  any  such  time  par- 
ticipate in  or  become  a  party  to  any  freight  forwarder 
tariff  and  no  freight  forwarder  was  a  party  to  any  tariff 
publication  published    [7]   or  maintained  by  it. 

XII. 

At  the  conclusion  of  the  trial  in  the  United  States  Dis- 
trict Court  in  and  for  the  Southern  District  of  California, 
Central  Division,  the  Court  rendered  its  opinion  in  writ- 
ing, copy  of  which  is  attached  hereto,  marked  Exhibit 
"D"  and  hereby  made  a  part  hereof. 

XIII. 

Thereafter  the  trial  court  made  its  findings  of  fact  and 
conclusions  of  law,  hereto  attached,  marked  Exhibit  klE" 
and  hereby  made  a  part  hereof. 

XIV. 

Thereafter  on  June  18,  1943,  the  trial  court  entered  its 
judgment  in  favor  of  the  plaintiff  and  appellee,  against  the 
defendant  and  appellant,  copy  of  which  is  hereto  attached, 
marked  Exhibit  "F"  and  hereby  made  a  part  hereof. 

XV. 
Within  the  period  allowed  by  law  after  the  entry  of  said 
judgment,  the  defendant  and  appellant  made  a  motion  for 
a  new   trial,  which  motion   for  a  new  trial  was  denied  by 
the  trial  court  on  the  28th  dav  of  December,  1943. 
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XVI. 

On  March  20,  1944,  and  within  90  days  after  the  denial 
of  defendant  and  appellant's  motion  for  a  new  trial,  the 
defendant  and  appellant  served  on  the  plaintiff  and  ap- 
pellee notice  of  appeal,  copy  of  which  is  hereto  attached, 
marked  Exhibit  kkG"  and  hereby  made  a  part  hereof. 

XVII. 

On  the  25th  day  of  March,  1944,  pursuant  to  an  order 
of  the  trial  court,  the  defendant  and  appellant  riled  with 
the  Clerk  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division  a  Civil 
Undertaking  on  Appeal  in  the  sum  of  $250.00. 

XVIII. 

On  the  25th  day  of  April,  1944,  the  defendant  and  ap- 
pellant on  one  hand,  and  plaintiff  and  appellee  on  the  other 
hand,  entered  into  a  stipulation,  subject  to  the  approval 
of  the  trial  court,  that  the  time  within  which  the  [8] 
transcript  of  record  shall  be  filed  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  be  ex- 
tended to  and  including  June  8,  1944,  copy  of  which 
stipulation  is  attached  hereto,  marked  Exhibit  "H"  and 
hereby  made  a  part  hereof.  And  on  the  same  day  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division,  duly  made  its  order  so 
extending  the  time  within  which  the  transcript  of  record 
shall  be  filed  with  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  and  including  June  8, 
1944,  copy  of  which  order  is  hereto  attached,  marked  Ex- 
hibit "I"  and  hereby  made  a  part  hereof. 


12  Daniel  P.  White,  etc.  vs. 

XIX. 

It  is  stipulated  and  agreed  that  the  sole  questions  pre- 
sented by  the  defendant  and  appellant  on  his  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  are  (a)  whether  or  not  Section  419,  Part  IV  of 
the  Interstate  Commerce  Act  should  be  held  to  bar  re- 
coveries by  rail  carriers  of  the  alleged  undercharges  in 
connection  with  freight  transported  by  the  plaintiff  and 
appellee  and  its  connections  for  the  defendant  and  appel- 
lant as  a  freight  forwarder  during  the  period  from  August 
26,  1939,  to  February  11,  1941,  both  dates  inclusive;  and 
(b)  whether  or  not  Section  419  of  Part  IV  of  the  Inter- 
state Commerce  Act  grants  immunity  to  freight  for- 
warders for  alleged  undercharges  via  rail  carrier  for  trans- 
portation performed  by  said  rail  carrier  for  the  freight 
forwarder  prior  to  May  15,  1942;  and  (c)  whether  or  not 
Section  419  of  Part  IV  of  the  Interstate  Commerce  Act 
bars  the  plaintiff  and  appellee  from  recovering  the  alleged 
undercharges. 

XX. 

It  is  further  stipulated  and  agreed  by  the  defendant  and 
appellant  on  the  one  hand,  and  the  plaintiff  and  appellee 
on  the  other  hand,  that  the  argument  on  motion  for  a 
new  trial  filed  in  the  District  Court  by  defendant  and  ap- 
pellant herein,  as  well  as  an  argument  on  motion  for  new 
trial  filed  in  a  similar  action  brought  by  the  plaintiff  and 
appellee  against  National  Carloading  Corporation,  were 
made  together  on  the  same  day,  before  the  same  Judge, 
and  at  that  time  counsel  for  National  Carloading  Corpora- 
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tion  referred  to  Section  419  of  Part  IV  of  the  Interstate 
Commerce  Act  as  having  a  possible  [9]  bearing  on  the 
right  of  the  plaintiff  and  appellee  to  maintain  the  suits 
for  undercharges,  but  made  no  firm  contention  that  said 
section  was  governing;  but  that  otherwise,  the  questions 
now  being  presented  for  review  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in  para- 
graph numbered  XIX  hereof  were  not  presented  to  the 
District  Court  for  decision,  and  that  the  District  Court 
made  no  specific  findings  of  fact  or  conclusions  of  law 
with  respect  to  said  questions. 

XXL 

It  is  further  agreed  and  stipulated  that  the  above  is  the 
material  evidence  in  the  case  and  that  the  facts  as  stated 
above  may  be  regarded  as  true  by  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and  this 
agreed  case  shall  be  taken  and  deemed  by  the  Court  as  a 
part  of  the  record  in  this  case,  without  any  statement  of 
evidence. 

Dated  June  5,  1944. 

F.   W.   Turcotte 
Attorney  for  Defendant  and  Appellant. 

JONATHAN  C.  GIBSON 
WILLIAM  F.  BROOKS 
Jonathan  C.  Gibson 
By  William  F.  Brooks 
Attorneys  for  Plaintiff  and  Appellee. 
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Approved  this  5  day  of  June,  1944,  and  ordered,  when 
filed  in  the  office  of  the  clerk  of  this  court,  to  supersede, 
for  the  purpose  of  the  appeal  herein,  all  parts  of  the  record 
in  this  case  other  than  said  judgment  appealed  from,  and 
further  ordered  to  be  copied,  together  with  such  judgment, 
and  certified  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  as  the  record  on  the  appeal 
herein. 

Dated  June  5,  1944. 

Ben  Harrison 
District  Judge.   [10] 
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BILL.    NO   (        • 


To  The  Atchison,  Topeka  and  Santa  Fe  Railway  Company    Coast  Lines,  Dr. 


WA 

YBILL 

NUMBER    AND 
SERIES 

CAR 

INITIALS                             NUMBER 

FROM 

CONSIGNEE   AN' 

DATE 

LOS  ANGELES.  CALIF. 

r^n'r^  Frt  ...* .-..  . .. 

"*"  *  "'ft/TO 

FOR   FREIGHT 

AND  CHARGES  ON 

WEIGHT 

RATE                   FREIGHT 

ADVANCES 

TOTAL 

, 

40000 
7J* 

17. 

-    ...   - 

; 
1  : 

'      ■- 

"?JT'      X 

//6/V7 

RECEIVED  PAYMENT 


Paid 


ilHL£ 


TOTAL  TO  COLLECT 


1?9  PC 


Thi.  (on-  «i  Fmtht  M  t.  b«  ssad  by  FORWARDING  AGENTS,  m.  «eJ>  in  bmm  «h«re 


at.  wirtoJUd  PREPAID. 

18 


A 


Thlsfctfl  will  k»  MwMlJMMon  or  bcfor*  Juno  30,  4*40 

— Tggr" :— — 

C.  T.  C.  No.  728  L^Ef^^S*  '•  c   c    "•■  1431 

C»»UC.  T.  C.  N„.  0)W7)  r^/^Jjlt--  Aim  (O^l.  !  C.  <'   No  1  MID 


rRANS-CONTINElteU.  FREIGHT  BUREAU 

(L.  E.  KW,  Agent) 

£AST-BOUND  TARIFF  No.3-M 

(Can«<  l.,   •  Tariff  3-L) 
■  F jtc»-i>t  iturtions  under  Miepemuon 

id  I    A  8.  Docket*  4V.10  and  iW2.  N  VM1M; 

LOCAL,  JOINT,  EXPORT,  IMPORT  AND  PROPORTIONAL 

COMMODITY  RATES 

»r  ROM    HUNTS   l\  - 
ARIZONA  MEXICO  NEW  MEXICO  UTAH 

CALIFORNIA  NEVADA  OREGON 

Referred  to  in  Item  36 
T<>  HUMS  IN 

LABAMA  INDIANA  MISSOURI  PENNSYLVANIA 

RKANSAS  IOWA  NEBRASKA  RHODE  ISLAND 

ANADA  KANSAS  NEW  HAMPSHIRE  SOUTH  CAROLINA 

OLORADO  KENTUCKY  NEW  JERSEY  SOUTH  DAKOTA 

ONNECTICUT  LOUISIANA  NEW  MEXICO  TENNESSEE 

ELAWARE  MAINE  NEW  YORK  TEXAS 

1STRICT  OF  MARYLAND  NORTH  VERMONT 

COLUMBIA  MASSACHUSETTS         CAROLINA  VIRGINIA 

LORIDA  MICHIGAN  NORTH   DAKOTA  WEST  VIRGINIA 

•EORGIA  MINNESOTA  OHIO  WISCONSIN 

LLINOIS  MISSISSIPPI  OKLAHOMA  WYOMING 

Referred  to  in  I  torn  34 


OYBRNED    EXCEPT  AS  OTHERWISE  PROVIDED  HEREIN.  BY  WESTERN  CLASSIFICATION  No    Ml    C    C 
No   St  AND  C.  T    C    W    C    No    24  OP  R    C    FTPS.  AOENT     HEREINAFTER  REFERRED  TO  AS  CURRENT 

WESTERN  CLASSIFICATION 


5SUED  MAY  17,  1939  r  EFFECTIVE  JUNE  30,   1939 

Eicept  .i  .  otherwise  provided  herein 

Departure  from  the  Urmi  of  Rule  9  if)  of  Teriff  Circular  N<v  10  »»  .4wt  honied  under  permission  of  the  Inter 
ite  Commerce  Commlfiion  No    162347  of  April  29.  1936  £  t  C  f 

,_ .  --     -,.- -  '  JiUHAJ 

ISSUED  BY 

L.  E.  KIPP,  Agont,  516  W.  Jackson  Boulevard,  Chicago,  III. 

•JQy^  (ll>    NJM 


ir.ted,nl    HA)  «'  P -21301 


TARIFF  3   M 


GENERAL  RULES 

APPLICATION  OF  WESTERN  CLASSIFICATION  RULES 

This  tariff  is  governed  by  the  'Rules"  published  in  current  Western  Classification  except  as  otherwise 
specifically  provided  in  this  tariff. 

MINIMUM  CARLOAD   WEIGHTS 

(7ht<   rule  dors   not  apply  in  <<>nnrrlu>n  :nth  rates  name  I  \n  Urttf  ipsu'nally  shmvn  as  subjrrt,  wk  <//v  *t  it  pan,  U  Rule  34 

>f  current  Western  Classification  ) 

SECTION  1 

CARS  FURNISHED  AT  VARIANCE  WITH  SHIPPERS'  ORDERS  AT  CARRIERS 
CONVENIENCE 

Except  where  specifically  provided  to  the  contrary  in  individual  items  of  this  tariff,  carrier  will  furnish  car 
of  dimensions  or  weight  carrying  capacity  ordered  by  shipper,  but  if  carrier  for  its  convenience  furnishes  car  of 
different  dimensions  or  weight  carrying  capacity,  the  following  rules  will  govern  Shippers  may  not  place,  and 
carriers  will  not  accept,  orders  for  cars  of  l?ss  marked  weight  carrying  capacity  than  the  prescribed  minimum 
weight  governing  the  rate  applicable,  nor  for  box.  fiat  or  gondola  cars  exceeding  50  feet  6  inches  in  length  or  of 
weight  carrying  capacity  exceeding  100,000  lbs.  When  order  is  for  closed  car  over  46  feet  6  inches  in  length  but 
not  exceeding  60  feet  6  inches  in  length,  any  car  within  this  range  of  lengths  may  be  furnished  and  will  be 
considered  as  compliance  with  order  for  car  of  length  specified 

(a)  Where  car  of  greater  dimensions  or  weight  carrying  capacity  is  furnished,  charges  will  be  applied  on  the 
basis  applicable  to  car  of  dimensions  or  weight  carrying  capacity  ordered    Subject  to  Not*  1). 

I)  '.visions  of  ih>s  p,iragraph  do  not  apply  to  hulk  freight,  *  «  ,  freight  which 

\ipment.)  When  car  of  smaller  dimensions  or  less  weight  carrying  capacity  is  fur- 
nished, actual  weight  applies  provided  it  is  loaded  to  its  full  visible  capacity  or  as  heavily  as  loading 
conditions  will  permit;  the  balance  of  the  shipment  will  be  taken  in  another  car  at  actual  weight  and 
carload  rate,  and  the  entire  shipment  will  be  subject  to  carload  minimum  weight  applicable  to  the  car 
of  dimensions  or  weight  carrying  capacity  ordered  (Subject  to  Notes  1  and  2). 

ue  prwsions  of  this  paragraph  apply  to  bulk  freight  only,  i.  t.,  freight   <  • 

provided  in  current  Western  CUstifuation  )  When  car  of  smaller  dimensions  or  weight  carrying 
capacity  is  furnished  and  loaded  to  its  full  visible  capacity,  actual  weight  will  apply;  if  not  loaded  to 
its  full  visible  capacity,  the  minimum  weight  provided,  but  not  to  exceed  the  marked  capacity  of  car, 
will  apply,  unless  actual  weight  is  greater  (Subject  to  Note  1). 

id)  When  open  car  of  specified  length  is  ordered  and  two  shorter  cars  are  furnished,  charges  on  the  two  cars 
will  be  applied  on  the  basis  applicable  to  car  of  length  ordered  (Subject  to  No^e 

(«)  When  refrigerator  cars  are  furnished  at  carrier's  convenience  for  sripments  for  which  tariff  provides  a 
minimum  weight  greater  than  the  weight  carrying  capacity  of  the  refrigerator  cr  furnished,  the  mini- 
mum weight  will  be  the  weight  carrying  capacity  of  the  car  furnished,  but  not  less  than  60,000  lbs 
(except  where  specifically  provided  to  the  contrary  in  individual  items  of  this  tariff 

f  Agents  will  show  on  bills  of  lading  and  waybills  dimensions  or  weight  carrying  capacity  of  car  ordered 
and  date  of  order;  also  number,  initials  and  dimensions  or  weight  carrying  capacity  of  car  or  cart 
furnished. 

Note  1.  Paragraphs  (a),  (b)  and  (••)  do  Rot  apply  bo  Live  Stoek  (see  rules  of  individual  carriers  lawfully  on  fUe 
with  the  Interstate  Commerce  Commission),  nor  to  tank  ears,  nor  to  refrigerator  ran  loaded  with  freight  under 
rent  Hated,  heated  or  refrigerated  protection. 

Note  2.  When  two  oars  are  furnished  in  lieu  ,>f  »  larger  ear  ordered,  no  different  service  will  t>e  performed  in  plac- 
ing the  two  car*  for  loading  or  unloading  than  would  he  performed  in  placing  (he  one  car  ordered,  except  that 
when  trackage  disabilities  existing  at  the  place  of  loading  or  unloading  make  it  nee— ery,  the  two  ean 

he  placed  at  different  hut  adjacent  locations,  or  at  the  name  location  at  different  times 

SECTION  2 

MINIMUM  CARLOAD  WEIGHTS  BASED  ON  THE  MARKED  CAPACITIES.  CUBICAL  CAPACITIES. 
LENGTHS  AND  DIMENSIONS  OF  CARS  USED 

Minimum  carload  weights  based  on  the  marked  capacities,  cubical  capacities,  lengths  and  dimensions  of 
ears  used  are  subject  to  the  marked  capacities,  cubical  capacities,  lengths  and  dimensions  of  the  cars  as  shown 
In  I.  C.  C.-R.  E.  R.  No.  251  of  O.  P    Conard,  Agent. 

SECTION  3 

MINIMUM  CARLOAD  WEIGHT  FOR  SHIPMENTS  TRANSFERRED  TO  FROM  NARROW  GAUGE  CARS 
When  necessary  to  transfer  freight  from  broad  to  narrow  gauge  cars,  or  vice  versa,  minimum  carload  weight 
as  provided  herein  for  standard  gauge  cars  applies  regardless  of  the  nuiaber  of  narrow  gauge  cars  necessary  to 
transport  the  shipment. 


I.B.     I-",.,   1  «p 

anatioo  of  Abbre\ 

iatione,  see  Item  ! 
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SECTION   1     COMMODITY  RATES 


[TARIFF  3  M 


ARTICLES 
(So*  Item  SO 


M1N 

C    L 

WT 

(  Founds 


Rates  la  C«rU  p*.  "»  Founds 
Except  as  noted 

— =-  — YWBU 


TO 

Point*  taking 

the  following 

Oroup  Rates 

Se*  lt*m  U 


Point*  taking 

RATE  BASIS  1 

&m  iumUi 


Trcn 


Em  following  peg* 


Machinery  or  Machines,  or  Parts  thereof,  as  described  in  Iteina  82  to  88 


Art k tea  at  described  In    Item 

1188    See  Item  1188  . 
Articles  a*  described  in  Item 
2016    See  Item  2016  , 
n  Articles  as  described  In   Item 

2306    See  Item  2306  , 
« Articles  as  described  in   Item 
2436    See  Item  2416  , 
Articles  as  described  In   Item 
2640    See  Item  2840  , 
•■Article*  as  described  in   Item 
3280    See  Item  3280  , 
Air    Cleaners,    Coolers,    Heat 
•rs.  Humidifiers  or  Washers 
and   Blowers  or  Fans  com- 
bined   .Subject   to   Not*   IS 
(See  Item  2880), 
Arrestees,  spark, 
*  Automobile  Hydraulic  Rotary 
Lifts,  iron  or  steel. 
Bars,  roller,  paper  mill, 
Bases,  dredge 
Batteries    See  Item  1290  , 
Bells  or   Busters,   electric     in 

botes. 
Belting,  link,  iron, 
Blocks,  fuse, 

Blocks,  pulley,  welshing  e*ch 
100  lbs.  or  mors,  loose  or  In 
packages , 
Blocks,  tackle,  welshing  each 
100  lbs.  or  more,  loos*  or  In 
packages. 
Blowers,  steam  Jet. 
Bodies,  dumping,  iron  or  ste*l 
(Subject  to  Note  8  . 
ii  Boilers,  power,  including  Fire 
Brick  and  Fir*  Clay  for  set 
ting, 
Boxes  i fuse',  transformer, 
Brick,     firs,     Including     Fire 
Brick  Shapes  I  Se*  I  tern  1 490 1 , 
Brushes,  carbon   (Subject  to 
Item  812), 
i» Cable    (copper  electric  ,   Iron, 
steel  or  lead  covered,  in  coils 
or  on  reels, 
fe  Cable  (copper  electric),  oth*r 
than  Iron,  steel  or  lead  cov- 
•red.  In  botes,  in  coils  or  on 
reels, 
Cans  (not  to  esceed  3.000  lbs    , 

milk  or  cream,  N   O.  S 
Capacitors, 

Carbons  (Subject  to  Item  612  . 
Carriages,  mold, 

t Carriers,  refrigerator. 
Cars  (railway  ,  dump. 

Cars  railway  .  motor  Inspec- 
tion or  motor  section,  loos* 
or  In  packages,  and  Pow*r 
Tops  for  Hand  Cars,  loos* 
or  in  packages. 
•■Cases,  milk  bottle, 

Castings,  chain. 

Chain,    including    Chain 
Shackles.  N.  O.  S 

Collectors,  dust,  metal     Sub 
Ject  to  Item  612  , 

Compounds,    Forms.     Shapes 
or   Tubes,   insulating    elec 
trical  ,  In  botes, 

••  -    For  Explanation  of  AM.reviatirm*, 


*-  Concentrators  or  •Con- 
densers, milk, 

Conduits,  fletibl*.  Iron  or 
steel, 

Cylinders,  creosotlng,  «te*l 
plate, 

•  Devices,   automobile   hoisting. 

K.  D 
Devices,  starting, 
Dlslnfectors,  steam   pressure. 

iron  or  steel. 
Dogs,  lath*, 
Dredces  or  Parts  thereof    Sub 

Ject  to  Note  3  . 

•  Driers.     •  ••  Dehy  drator  •    or 

>:  Evaporators,  fruit  or  vege- 
table. 
Electrical    Appliances    as    de- 
scribed in  Item  78,  or  Parts 
thereof. 
Electrodes,     carbon     (Subject 
to  Item  612    (See  Item  2146  . 
Equipment,  welding. 
Exciters, 
Flasks,  foundry, 
Floors,  cooling  or  drying,  iron. 

punched  and  fitted. 
Forges. 
Frames  (Ice  can  or  Ice  tank), 

Iron  or  steel, 
Freesers,    Ice   cream,    and    Ic« 
Crushing     Machines     com- 
bined, with  or  without  mo- 
tors, in  crates  or  on  skids. 
«Fr**t*rt    (power),    ice   cream, 
brine  circulating    or    direct 
•t  pans  ion  ammonia, 
Furnaces,    metal    heating    or 

melting,  N.  O.  S  . 
Qages,  air,  gasoline  or  oil.  In 
botes  (Subject  to  Item  612  , 
Oages,     pressure,     steam     or 
vacuum,  N.  O.  S  ,  In  botes 
(Subject  to  Item  612), 
Qages,  water,  other  than  pres- 
sure,  in   botes    (Subject   to 
Item  6121, 
Oates  (iron  or  steel  ,  bead  or 

sluice,  canal  or  reservoir, 
Oates.  water, 
Gears, 

Oradlng  Shield  and  Arcing 
Horn  Assemblies  consisting 
of: 

Arcing  Horns, 
Oradlng  Shields. 
Yokes, 
Orease    or    Oil    Guns      hand, 
without   Kits  or  Tanks,  In 
botes. 
Orease  or  Oil  Guns,  pow*r,  or 
Grease  Kits  or  Tanks,  hand 
or  power,   with  or   without 
Pumps  or  Hose,  in  crates, 
Heads,  exhaust 
Holders,  tool. 
Hoops,  truss, 

Injectors,  steam  or  water,  in 
botes  (Subject  to  Item  612), 
-  Ladles,  butter, 
Ladles,  slag. 

(Continued  on  following  peg* 
•e*  Item  1 


inel     Subject  to  Notes  •  and  • 
Links,  dredge  bucket, 
Locomotive  Farts  as  deecrlbed 
under  heading  "Railway  Car 
or  Locomotive  Part* "  In  cur- 
rent Western  ClasalflcatlT., 
N.  O.  8 .. 
Locomotive*,    compressed   air, 
•iectrlc,     gas,     gasoline     or 
steam  (Subject  to  Not*  I  . 
-Machinery    or      -Machines, 
chases  factory,  creamery  or 
dairy,   or   Parts   thereof,   as 
d**crib*d  In  Item  89, 

*  Machinery,  refrigerating, 
-Machines,  cutting  and  peek- 
ing, Ice  cream. 

•  Machines,  dish  washing   oth*r 

than  household'    Subject  to 
Item  612)  (See  Item  3096  . 
Machines,     electrical     testing. 
with    or    without    Lath*    or 
Vise,  in  crates, 
Machines,  etercislng    'Electric 
Motor    combined    with    at- 
tachment for  producing  vib- 
ratory motion  ,  in  crates, 
u  Machines  food  slicing. In  botes 
Machine*,    fruit    or    vegetable 

sorting,  N.  O    S  , 
Machines,  rivetlnr, 
Machines,  shingle, 
Magnets,  lifting,  electric. 
Meters,  electric. 
Meters,  liquid  or  flow,  or  Parts 
thereof,  with  recording  de- 
vices boted.  other  parts  looa* 
or  on  skids  or  In  crates, 
Mills     coffee,    drug   or    spice  , 
power,  with  or  without  mo- 
tors, crated, 
Mill*,  roller. 
Molds,  ice  cream, 
Mowers    (lawn)    and    Engine* 
combined,  In  crates  ;  or  extra 
Parts,  In  botes, 
Mowers,     lawn       other     than 
hand);    or    ettra    Parts,    In 
botes, 
Oil,     transformer     (See    Item 

3240). 
Outfits,  paint  spraying  (Sub- 
ject to  Not*  9  . 
Ovens  (not  Dutch  ovens  .bak- 
ing, iron  or  steel     8*e  Item 
2660), 
»*  Packers,  butter, 
..Packing     Devices.     Forms     or 
Shapes,  In  bot*s    Subj*ct  to 
Note  10      See  It*m  2706  , 
.♦Pans,  baking,  nested  or  flat, 
Parts,   metal,   of  articles   pro- 
vided for  in  this  Item    Sub- 
ject to  Item  812 
Parts,  pump,  for  handor  wind- 
mill pumps,  Including 
Buckets  with  or 

without  chains  for 

Curbs    (Pump        hand 

Botes  ,  without  or 

fliturea  wlnd- 

Spouts,  swlv*l  mill 

Tubing  j     pumps, 


SECTION   I      COMMODITY   RATES 


TAEIff   3  M 


ARTICLES 
8ee  Item  38 


MIN 
C    L 

WT 
Pounds 


Rate*  In  Centi  ^r  100  Pound* 

Eicept  a*  noted  | 

to      »«■ 

J  Point,  taking  'SP-fVffiS1! 

|  the  following  R*T,..B       .f  * 

(  Oroup  Rate.  (IftlttMtlfl 

Bee  I  tern  34  X   C    L.  '     C    IT 


Petroleum  Cracking  Distill- 
ing or  Refining  Cylinders, 
Dej>hl«ruj<itor»  or  Reaction 
Chambers,     iron     or     iteel, 

with    en  Hi    nut    lers    then    j 

Inch  in  thickness    N    O    8  , 
PiUnf      Corel      or      Mandrels, 

N.    O     8       Subject   to   Item 

612  . 
Pin  tons. 

Pipe  Fittings,  vis  : 
Cocks   or    Valves,    including 
Qate  Valves,  N.  O.  I    B    N ., 
Iron  or   iteel.   not   plated. 
or  Iron  or  iteel  body,  not 
plated,  or  Peru  thereof. 
Platen    screen),  paper  or  pulp 
mill,  brain,  bronseor  copper, 
In  botes, 
Polea,  trolley,  with  or  without 

attachments, 
Pots,  star. 
•  Printers,  butter, 
Pulleys   not  shafting  pulleys1, 
weighing    each    100    lbs.    or 
more.  loose  or  in  packages, 
Pumpf.  hand  or  windmill,  In 
eluding  Beer.  Chain  or  Ele- 
vator Bucket,  Ham  Curing, 
Link    Belt    Bot    WaUr    Ele- 
vator. Measuring,  Stoneware 
or  Wooden  i  Suction    Pumps. 
but  eselusife  of  air  pumps, 
«?  Pumps,  measuring,  hand, 
^ Racks,  test  bottle    Subject  to 
Item  61? 
Rams,  hydraulic, 
Reactors, 

Registers,  air,  oil  burner,  iron 
or  steel  (Subject  to  Note  11), 
Relays,  switch, 
Rings  (piston;,  metallic. 
Rolla,  bending. 

Rolls,  flour,   paper  or  rubber 
mill,    in    packages    as    pre 
scribed     also  loose  when  so 
prodded     in  current  West- 
ern Classification, 
■<j* Samplers  and  ,«  Stirrers,  milk, 
MSavers,  milk  or  cream. 
WScales,  butter, 
S Scales,  milk  weighing, 
Scrapers,  hydraulic  lift, 
Screens,   paper  or  pulp  mill, 
brass,  bronae  or  copper,  in 


"Sets,  baking  pan,  eonaistlng 
of  two  or  more  Baking  Pans 
•trapped  together  in  sets  by 
band  iron  or  steel,  nested  In 
bundles  each  set  in  neat  to 
project  above  next  lower  set 
not  more  than  one-half  its 
height. 
Sheaves  (not  shafting  shea  vee ) , 
weighing  each  100  lbs.  or 
more,  loose  or  in  packages. 
Signals,  railway  crossing  sound 
warning.  K.  D     in  bundles, 


Signals  road  traffic,  light 
flashing,  in  crates  or  looae 
and  braced  In  car. 

Signals,  sound  warning  N  O 
I    B    N..  in  cratei. 

Smoke  Stacks 

•  Stands    washer. 

Stations  »alr  or  water  ,  auto 
mobile,   curb     iron   or   steel. 
Steerers.  ship. 
«  8terllizera.  milk  bottle  or  car. 
Subject  to  Item  612  , 

*  Strainers,  curd, 

Tanks,  disaster,  pulp  or  p  iper 
mill,  set  up  or  in  set  up 
sections. 

Tanks,  eitra  Parts  of  articles 
provided  for  in  this  item 
.Subject  to  Item  612* 

Tanks,  oil,  plate  or  sheet  iron 
or  steel.  U.  8.  standard  gauge 
No.  17  or  thinner,  with 
hoods. 

Tanks,  oil,  plate  or  sheet  iron 
or  steel.  U.  S  standard  gauge 
No. 16  or  thicker,  with  equip  - 
ment  (Subject  to  Note  7), 

Tanks,  oil  cabinet.  Iron  or 
steel  Oil  Tanks  combined 
with  Iron  or  steel  or  wooden 
cabinets  i,  with  or  without 
pumps. 

Tanks,  oil,  portable,  with 
wheels,  iron  or  steel,  with 
or  without  pumps. 

Tanks,  oil,  iron  or  steel    wood 
covered,    with    or    without 
pumps, 
«Tanks,  paraffining  (Subject  to 

Item  612). 
(* Tanks,      refrigerator,      cream 
(Subject  to  Item  612), 

Tape,    friction    or    insulating 
(See  Item  2706). 
«T  hermos  ta  ts     or      «  Thermo  - 
static  Valves,  in  bosea  (Sub- 
ject to  Item  613 

Tool*,  electric  or  pneumatic, 
or  Parts  thereof, 

Trucks    ( motor -ear  .    electric, 

Trucks  or  Tractors,  or  TrMcks 
and  Tractors  combined. 
platform  or  warehouse 

Trucks  (non -self  propelling 
or  extra  Peru  thereof. 

Turn-tables,  other  than  rail- 
way ear  locomotive  or  talk- 
ing machine. 

Units  (radio  power  for  re- 
ceiving seta),  including  eon- 
nee  tiocs  for  same  eicept 
bulbs),  crated. 

Valves  (including  Bibbs.  Cocks 
and    Faucets),    other    than 


30  000 

Subject 

to  Item 

606 


40  000 
Subject 
?o  Item 

606 


A 

B 

C 
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D 

E 

r  a  h  i 

J 

A  K 

B.L 

C  CI  M 
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E 

P.O  H.I 

J 
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-233 

m  123 

223 

212 
201 
1V1 

in 

•»21S 

its 

187 
ITS 
lf» 
161 
143 


Wheels    Iron  gear  , 
Wheels    Iron  sprocket), 
Wheels    propeller), 
a  Wire,  brass,  bronse  or  copper. 

covered.   Insulated  or  plain. 

without  connections.  In  coils 

or  on  reels  (Subject  to  Item 

612  , 
Wringers,   household  washing 

machine, 

Machinery,  mis r -making,  con- 
sisting of  the  following  arti- 
cles (Subject  to  Note  I 

Bucks  ta. 

Chain,  elevator, 

Collectors,  lime  dust. 

Coolers,  sugar, 

CrystaJllsers, 

Danek  Filter  Preesee. 

Economise™ 

E  vapors  tori 

Fans, 

Fittings. 

Frames,  mud  or  juice. 

Oranulators, 

Heaters,  juice, 

Hoists,  sugar  factory. 

Iron,  punched  and  fitted 

Knives,  beet  cutter. 

Machines,  centrifugal 

Mixers,  sugar, 

Pans,  vacuum. 

Pipe  (not  conductor  nor  riv- 
eted), iron, 

Pistes,  prees, 

Points,  drive  well. 

Rolls,  sugar  mill, 

Scales,  beet,  automatic, 

Tanks,  blow-up, 

Tanks,  boiler,  feed  or  water, 

Tanks,  car  Donation 

Tanks,  molasses  storage, 

Tubing,  heating  or  evaporat- 
ing. 

Wheels,  beet, 

Worms,  beet. 


(Concluded  on  following  page) 


Hes  are  subject  to  Item  120 
■•-   For  Eaplanati*  o  «i  Abbreviatiooa,  see  Item  1 


vC 


8  C   S  C   No.  0 
R.  C    W    C     No.  11 

C.   W.  C.  No     1 

C    C  l<>.  W.  C    No    17 

.  r.  u.  C  M.  F  o 

Nn.  4 

C.  Idaho  W  C    No    16 
i.  C   O.  C    N< 
.  C.  W.  C.  No.  I  i 
.  C    I.  C.  No.  2t«J 
C.  O.  C.  No    57 

C   i.e.  No.  ti: 

C    W.  C.  No.  " 

C.  Docket  190<>0 

C.  No.  5. 

•.  U.  C.-O.  C.  No.  57 
C  M<t  O  C.  No.  57 
.  P.  U   O.  C  No.  57 

P.  U.  C    O.  C.  No    57. 

P.  U.  C    W.C   No.  M 

C    W.  C.  No    |J. 
C.  Mo   O.  C    No.  57 
C.  Mo   S.  C.  No.  S. 
C.  Mo   W  C.  No.  17 


P  S  C    Mo    I    C    N>    SO 

Mont.  R.  C    W    C.  No    I! 
N.  S    R    C    W.  C.  No.  II 
r   S   C     N    W.  C.  No    1  I 
N    I!    P    S    C     O    C    N         r 
P    U.  C.  N.  J    O .  C    No.   S" 
S  (     C    N    M    W.  C     N -.    1  i 
P.  S   C     N.  Y    O  C.  No    s; 
N    V    T    C    O.  C    No    57 
N    I)    R    C    W    C     No.   I 
Oh,  ,  0   C.  No    S7. 
C    C.Okta.-W.  C    N..    IV 
P.  U   C.Orr    W.  C.  N  .    I 
Pa    P.  U.  C    O   C.  N      17 
R.  I    P.  U.  C    O    C    No     >7 
R.  C.  T    W    C    No    U. 
P    S.  C.  Ut.ih  W.  C.  No     1  * 

V  C    CO.  C    No.  57 

V  C    C     S   C    Hi     16 

V  P   S   CO.  C    No    57 
W    D.  P   S.  No   9. 

P  S  C    W.  Va    O  C   No.  jr. 
P    S    C     Wvo    W.  C.  No.  I*. 


Afent.A.H.Oreenly'sI  C  C -O  C  No  57 
Agent,  E.  H   Dulaneys  I   C   C   No   80 
Sent,  R.  C.  Fyfe's  I  C.  C.  Wo.  M. 

Agent,  R.  A   Sperry's  I   C    C    No  429 

l!c.  (      N.     M       nn.t  SuM*eUVmt.  ) 

A   H   GREENLY  S  M   F  -I    C    C  -O   C    No   4 
E   H   DULANEYSM   F-I.C.C    No   9 
R   C   FYTESM   F-I   C   C    No   4 
R  A   SPERRYSM   F-I   C    C    No   9 

(Cancel.  A     H.   Crr.nl.  A   M     F     I     C    I      <>     <         '         \    ■      " 

No    j   R  A  Sprrrv'sM   F   ICC  I 


T    C    S    (.     N 


.'  i 


<      t    <•    O    C      Ne    W    R    I 

M 


(For  State  Cancellations,  tee  page  i.) 


C      T.  C    O.  C     No    57 
C.  T    C    W.C    No    24 
(Cancels  A    H    Ow  nl 
C.T.C    W  C   N 

.itid  Snppi-  '••'  n'->  ) 
S    B    OC     No    IJ  S    B    W    ( 

S    B    S    (      No     U  S    B    I    L     N.J 

(Canrels  A.  H.  Orvcolv's  8  B  o   c     N      12;  E    H    D-.l-nrv  . 

S    B    S    C    No    ;<*.  R    L     F%fr  ^  S    H    W     C.  N       l  J.  R    A 

Sorn    \S    B    I    C     No    »,  a»il  Supplrn»ent».) 
SB    1    O    C  No  ■    B .  I    W    C    N. 

S.  B    ISC    N>    II  

(Cancel^    H    Greenlv'* ».  B    I.  O   C     No    4.E.  H    DuUney  . 

S    B  J    S    C    No    «*.  ri    C.  Fyfc.S    B    I    W.  C.  No.  6.  and 

Supplements.) 


NSOLIDATED   FREIGHT   CLASSIHCATION   No.   13 

FICIAL  CLASSIFICATION  No.  57)  (SOUTHERN  CLASSIFICATION  No.  56) 

/ESTERN  CLASSIFICATION  No.  68>      (ILLINOIS  CLASSIFICATION  No.  21) 

>U  Official  Clarification   N'j.    56;   Southern   Clarification   No.    55;   Western   Claaaincatioo   No.   67.   and    IumOa*  Freight 

Classification   No.  20,  and  Supplements) 


ApplUa  on  FraifHt  Traffic  rov.rtd  by  tariffs  iaauad  aubjecj.  to  aHhar  tha  Ofricla!  daaaincation 
Claaaification.  W  ••tarn  Claaaincation, 

»  mn.  ii,  mi      .^.T* 


or  iiunaua 


ture  from  the  term«i  of  t*\mli 


TaLS&rrul.ir 
r  S.  19J3.  aa  awn 


mission  No.  12^926  oUa*-|t^,r% 

nins>  tha^rorroWiaav-^f  Fourth  Sect  wit  ^»" 

InrT  filed  with  (he  frJf^wl^lkTSmr 


kaaiftcation.  as  auch  tariffa  may  prostata. 

EFFECTIVE  JIK  S,  INI 

(Rxcept  aaoth»  1  a.-c  provided  beretn) 
ed  under  BpeoMJ  Pemiisaioo  tf  Use  Interstate  Commerce 

111 


res  resulting  from  changes  in  this  classification     ur   these  K 


^ 


rir 
nt* 


mmiiwini  by  A    H.  Greenly.  B    H.  Dulaney.  R.  C.  Fyfe  and  R.  A.  Sparry,  Agents,  only**" 
ierslhrrtird  herein: 

marc*  Commission.  Board  of  Transport  Commlaatonara  for  Canada. 

United   Stataa   Maritime  Commission 


Alabama  Pubiir  8«Tvtr»  Cotnn  waiflOl. 
Artiona  Corporation  Commiium 
Arkan*a*  Corpur«u«at  Conm-. ■«•> m 
Ra>lo>«d  CommiMiion  at  thr  St«r  of  Californi* 
Public  Utilittca  CianmiHKin  o(  Coturado. 
Public  Utilitir*  Conimm.m  iif  CaSHSartKM 
PuMxr  Utilttira  Conimim.<«i  of  litaho 
Iltiaot*  Cwnnwrcf  CommiimKi 
Indiana  Public  Brrvir*  CnnnnHinn 
Iowa  8tnt«  CrmiMrit  CimmiNi'ii 
•cat*  Corporation  Coomumuwi  ..|  Kaaaa* 
Kailroml  Commiaion  »4  Krntvukv. 
Maine  Public  Utiimra  Comnnni.o 
Maryland  Public  Srr \  >rr  Commit*. on 
MaaMchuartt*  Drpartmrm  of  ISH,.    Utilities 
Mirhi«»n  PuHir  Uiiliiie.  CnmmissMM 
Minnesota  Railroad  and  W«rrh.u»e  Cc«uniaaM 
Public  Service  CommiMion  <4  M.......1. 

■oard  o*  Nailro..!  Camnnu^mrri  of  Montana 
Nebraaka  State  Railway  Ctmmiaatun. 


Puhli.    Srrvn'f  Cmnminioa  of  Nrvnda 
Nrw  Man>i>«htre  Pablir  oarvtce  Cunvmnva 
Nrw  JerMry  PuNi.    UtitttSBl  Ciwmiana 
St«te  Corporal -on  Commtaaion  of  Nrw  Mr«i<-o 
Bt.tr  of  Nrw  Y-wk  Public  Irmrl  C -  ■.    n    asaaa 
State  of  New  York   Tianait  CasaaSSSSM' 
North  [>akota  IVwrvl  of  Railroad  Cuo«n,a.1wiri 
Ohio  PuNic  Utilitr.  CommiMton. 
Corpotattoa  Cuasmia*  v«i  0/  Oklahoma 
PuM.<  Utihtsn  Conwntassanss  of  Ore* on. 

Pennsylvania  Publ       Utility  Comnnaaxei 
Rhode  l.lan.1   Public   Utilities  CoaUB.aw» 
Ra.lioao  C.*nmi«%    -o  <rf   Traaa 
Pxibiic  Servi.e  Cnraasisairas  af  Utah. 

Vermont   Public  Srivi.r   C".wi>n>.awi««l 

Comnvmwealth  of  Viitinn  State  Corp^ra-ion  C.waaniaai 

t>epavlmant  of  Publu  Srrvice  of  Wa.h<n«t.«. 

West  Virginia  P»,blir  gwrvlcs  Comai.w..* 

Public  Service  C-<mnnaai<*i  "f  Wiwonam 

Public  Service  Cortifntasicas  of  Wyomins 


:.  GREENLY, 

f«nt  for  lines  In 
Hal  Claaaificatioo 
I  Liberty  Street. 
W  YORK.  N   V. 


ISA) 


E.  H.  DULANEY, 

Agent  for  lines  in 

Southern  Classification 

101  Marietta  Street, 

ATLANTA.  GA 


R.  A.  SPERRY. 

Agent  for  lines  in 

Illinois  Clasudcatkm 

236  Chicago  Union  Station 

CHICAOO.  ILL. 


R.  C  FYFE, 

Agent  for  tinea  in 

Western  Classification 

202    Chicago   Unaon   Station 

CHICAOO.  ILL 


Copyright     |*JM,  bv    P    C    Fyfr 
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CONSOLIDATED  FREIOHT  CLASSIFICATION  NUMBIE  13 
the  Eattaf  s,  Rules  and  gsfulatlona  of  the  Official  Southern,  Western  snd  ■Hnoto 


RULE  19 
Ratings  on  articles  K.  I).  (knocked  clown)  apply  only  hIich  the  article  ia  taken 
apart  in  nuch  manner  an  to  materially  reduce  ifnre  occupied.     Merely  Nopnrating 
article  into  part-*  without    reducing  bulk  d<*^   not    « vnrdituta  knocking  iknrn  or 
entitle  article  to  K.  I),  rat  inn;. 
1>  RULE  20 

*7     Part*  or  piece*  constituting  a  complete  article,  received  an  one  shipment,  on  MM 
bill  of  lading,  will  l»e  charged  at  the  rating  provided  for  tin'  complete  artidr 

RULE  21. 
Section  I.     Unlem  otherwise  provided  the  terms  "ne*ted"  or  "neated  mlad" 
mean: 

Netted:  Three  or  more  different  sizes  <*f  tlte  articles  mu»l  lie  enclosed  carh 
smaller  within  the  next  larger  or  that  three  or  more  id  the  article  nm-i 
l>e  placed  one  within  the  other  so  that  each  U|t|K*r  ai  t  i<  l<-  w1Tl  not  project 

Ialxive  the  next  lower  article  more  than  one-third  of  it*  height. 
Heated  Solid:    Three  or  inure  of  the  artidei  mu*t  I*  [Am  <•<!  ime  •  ithie  <>r 
upon  the  other  ho  that  the  outer  side  surfaces  t.r  the  one  above  e  ill  he  in 
contact  with  the  Inner  tode  surfaces  of  the  t»ne  lielow  ami  each  upper 
article  will  not  project  above  'he  next  lower  article  m than  ihm  -quiirter 
inch. 
Section  2.  The  provisions  shown  in  Section  I  oft  hi*  Huh'  prolul.it  the  application 
of  "ne*ted"  rating*  when  articles  of  difTerent  name  or  materia],  whether  grouped  in 
one  de*cription  or  shown  separately,  are  mated  <>r  enclosed  one  within  ttie  other. 

RULE  22. 
Section  1.     The  term  "in  the  rough"  u*ed  in  specification*  for  wooden  artirlei 
applies  when  *uch  article*  are  not  further  manufactured  than  unwed,  hewn,  planed 
or  bent. 

Section  2.  The  term  "in  the  white"  applies  to  wooilen  article*  when  further 
manufactured  than  provided  for  in  Section  I,  and  may  im -hide  one  coat  of  priming, 
but  does  not  apply  when  the  article*  have  been  painted  or  \  ami-died. 

Section  3.  The  tetm  "finished"  applies  to  woollen  article-  after  lliev  have 
passed  the  stage  of  manufacture  provided  for  in  Section  2. 

RULE  23.     (3 
Section  1.     Carrier*'  agents  must  not  act  al  argents  of  riupfien  or  consignees 
for  the  assembling  or  distribution  of  < '.  1..  or  L  t\  I.,  freight.  ^^--^ 

Section  2.  Carriers'  agents  at  point*  of  shipment  must  notj^*efrTTreight  to 
be  carried  at  C\  L.  rating*  or  rates  for  distjyh*tioj*ty^o  or  njMre*fie>rtic*  by  carrier*' 
agents  at  points  of  destination.  oif/Jl    '  A 

Sections.  Except  as  otherwise  pro/irled  An  Sectioff«u^4r1tu]e  It,  agent*  at 
points  of  destination  must  deliver //eight  carried  at  ( '  JBsr*\\nvL*  plf**^  to  one  con- 
signee only,  and  must  i^tAi^t  opi**r<froin  ^diuo>|*Vr^y}c..Ag^rV7's  railing  for  split 
deliveries  according  to  \}Tfl^\LjKi^rV>/^\ /caa*C^1]u  r  ideihdfiifffiou  of  pact 

Section  4.  Exnp*>€^t\u>rjy<fc>f^u\v<<G^i<(X\  2  of  Rule  14,  if  ut  tb.« 
request  of  the  oj^aaffof  the  property  or  his  amnoriaed  agent,  a  <  .  L  shipment  is 
penvered  ty^iolethan  one  conaignec,  1..  ('.  L  ratings  or  rates  will  I*  applied  on  the 
entire  sMpment,  except  that  the  portion  delivered  tu  any  one  coneignee  will  Is'  subject 
to  Rule  15,  Section  I. 

,  RULE  24. 

f  Section  1.  When  C.  L.  freight,  the  authorized  minimum  weight  for  which  i* 
30,000  11»*.  or  more,  i*  received  in  excess  of  the  quantity  that  can  Is-  loaded  in  >-r  on 
one  car,  the  following  shall  apply: 

*  The  shipment  must  U*  made  from  one  station,  by  one  *hi|iper,  in  -di-nd.ir 

^ay  running  from  midnight  U»  midnight,  oil  one  shipping  order  or  l-ill  of  lading,  t 

Yonsignee  and  destination. 

J  Each  car,  except  car  earning  the  excess,  must  tie  healed  as  lo:i\  ily  as  loading  nm- 
uitions  will  permit,  to  the  marked  capacity  of  car  if  practicable,  and  each  car  ^>  loaded 
'charged  at  actual  or  authoriaed  estimated  weight,  subject  lo  e*taMi*hed  minimum 
C.  L.  weight,  and  at  ('.  L.  rate  or  rating  appli< -able. 

The  marked  capacities  of  cars  are  shown  in  Agent  CS.  I*,  Omard'i*  I*  C.CVH   E.  II 
JJo.  250,  ( '.  T.  (\-U.  K.  H.  No.  2.">o.  supplements  thereto  ami  rriiwue*  Ihrreol 

Section  2.  The  exee**  over  quantity  that  <;oi  ls>  loi-i.  -I  in  or  tai  one  <:ir  d.all 
be  charged: 

If  loaded  in  one  cloned  car,  at  actual  or  authorised  estimated  weight,  and  at  ( '.  I.. 
rate  or  rating  applicable  mi  entire  shipment. 

If  loaded  on  one  open  car,  at  actual  or  authorized  estimated  Weight  end  al  (      ' 
rate  or  rating  applicable  on  entire  shipment,  -ubjc.t   Ui  n  minimum  charge  ol    IjUOO 
lbs.  at  first  class  rate. 

(Continue. I) 


Ifc-hmiion    of     the 
term  "K    D  " 


l'»rti  or  pierra 
i  ore*  ii'H  iiik  a  c<*m- 
pU  t«-  arii'  \r. 

rVTuiilNM  '«/  "nr«t- 
n\  '  ..r  i^-«l^<l  "ol- 
id 


.   I"     mtinc* 
i,.. i  i.i  HppJy 


\\  nodes     »rtirlr« 

in  lli«-  r.nmh"' 


U Ifii      artirlr« 

in  tin-  »  til' 


\\..o.|rn    articles 
rt»i"Hrd" 


C»rri«-r»     tfinU 
not  to  art  a«  ag  fnii 

-•f  ■tiifiprra  or  eoo- 


Halin^a  to  apply 
wlifll  at  ovntr  • 
rrc|iK«t  r«rto»da 
are  clelirrred  t  o 
inort*  than  on*  eoo- 
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Krright  in  excra*  of 

full  .  arl.ia.la 


Pundit iaM  ./  -tiip- 

.IM  III 

Laaadiaf  -J  cmr» 


Chargr*  f  or  . 


See  |>age  52  for  explanation  of  abbreviation*  and  other  character*. 
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THIS  SHIPPING  ORDER  ~-A.~  " Sh,ppCT''  No 

The  Atchison,  Topeka  and  Santa  Fe  Railway  Company 

COAST    LINES == 


RlCEl VE.  mUkU.  tk. 


I  M  tW  4*1.  .1  lb.  .....  ■<  -W.  S4.M.M  Ord. 


f  Lob  Angles,   Calif  10/5/1940       193         ffMI  GLOBE  freight  service 


IV    U'JMtf     ti'l 

r  oni*«  nwn  ri«»«l  or  iMown  .iur  mm,  "rnriwiw  tooaafvvr  in  mmamet  *wrtero»  n     i 

r»II  "r»nv  |xirn..n  i.f  •■»>.)  r.»K.-  I..  <l. -.flnnli.M!    -.n.l  >.•  lo.  »^h  l>»rt)r  «t  «nv  lim'  I' I    -.     '•  •)  in  :ili  ..-  ■>■  v 

una  nut  prufiihltod  t»v  l..v> ,  artaattMf  printad  »r  writto-,,  h.-r.in  rwiuinui.  inchi'in.*  th<*  cufijiih*n<  ma  luck  Iwrcof,  WMefc  «x» 


•nsigned    to 


ot,ob;  ryacicw  varies..*  u  s  BL:cWiS.r/r.:-t  -  jg  r  ... 

CiaC-VJO...«LLLUIOIS     •«JUIPIAV2>  WARB30US5   00......  .ISO  . 

stination  slate  of        .  .County  of    f 

uttfATJiF    T.'.iii   136  ax^  gar    oar 


ic    17^57 

Car  Initial  t        Car  No. 


N3  Pkit  wscihfTioN  or  wmcus,  sncw.  hmks.  »■*  rxccmow 

1     Carload  Mac  binary  <S  Auto  .otal 


t  (St*.  t»Carrac!ta«>   Cira  01  lit*      Cfcact  Col 


Itan  3060  A  all  Itecie  ooverad   XrJ  Iton  jJQ6o    PC  LttatiSX 


({((      PStAITJCJ    LIT    TO  N 

S        L        A        C 


/  1  50   foot  car   qrderetl  ;  2    ttialw  rtara  fujniisiled  by    . 


arte  ."!>©&  In 


)))) 


/ 


TO   ^....IC   176^57    ^     HTH      bTK^T.  .^TSg..C?  GO.  .TO    UfrlflAD  jgg  „  . 
Fij.iL>uYuK  l^tCttUjTfl    Tjjjrysij  (CO.  ..iCHGO.  .  .. 
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I    SOCIAL  BRAdHO  »  BLOCKED:    DO   HOT    EUUSlfSB.. 

■•:it  mmr-.  hrlurrn  l»..  i».ris  h)  j  .nfn.r  by  wafer,  it*  law  rotf.ntrv  ihji  ih.  bill  »l   .,  v.  f  ,t  lv  "rtrrirr'taf  vhirprr  » 

rt    Whan  tttt  rata  la  taamtfaat  on  valaa.  talcum  art  raja***  ta  tUta  taacitfcattj  la  trrttmi  tta  if  mi  at  4ad  vU  tataa  ol  tka  ■rosarta. 
i;r«H«»Kiai*f»Jt»eft>»pTwrt»tt««i»itaacmcaU^  p,,  .  "   .   «i  '^0 


GLOBE  FREIGHT  SERVICE 


«5  -*«*     b2nd  Strati 


.9hiw-er 


-nnent  postoffice  address  of  shipper 


Ihi^^^fian/uraW- 
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S.AH-/B17-  ■■&•■■■  as®  l 
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lOP  T 
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CMSTPP  37164 


Qroaa      i      Tiii       j        Rot 


CHICAGO    ILLS 
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OCT  5  1^40 
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WAYBILL  No 

ATCSF- 


RR   121-.1    LCS   AW  EIXS  CALIF 

No.       (  ) 
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GLCCE  FREIGHT  SLf:VICE 
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■S  •  il 

■*ttfr.S 


"TO?  r^TGMT  SERVICE    ^       e     ^ 
C-0  U  S  ELEC  MOTORS    INC    1?00  S  WESTERN 
C-0  MjDUfX;WAREHOU£i£  CO   1^00  SO  WES   '" 


TERN 


,T<&SF  TRAIN   138  ALL  THEY  WAY 

rt*"TIo«T 


(Ragarding  lei**,  VanWation.  HoaHno.  Milling,  Waajhtn*.  Ete.    If  load.  Specify 


yhj£  -J? 


L  a  L.  TraftV  Trnfr  Stance*  To  Ba  Shown  In  Thta  Spao* 


zmmm 


t&&&&\ 


,  #v<?0a 


&/° 


■>'!■■  at  I 
Iteata. 


DESCRIPTION  OF  ARTICLES  AND  MARKS 


*  WEIGHT 


s 


C-L  MACHINERY  &  AU10>'£TAL  PARTS  AS 
DESCRIBED   IN   ITEM  306O  &  ALL   iTEp.6    XVEREI 
BY   IJ£M  3060  TCFBEB  TARIFF  3-N  /  9  */&& 

CHICAGO   ILLS  WB  hT&l-F-  6>7/d/  10-5-'© 

Rtfr«BG»«*r«RALlNG  &  BL0(X4N(^~^Q-laOI.]rriANSFER 
.  UBLj 


ADVANCES  Pt»X»>AID 


7CT 


M)       inc.    «iui 


°'         .  ««a/Vvaaj  »»»*'«*  all  vwWa   i— ,  » fc»  Hwai  —  Ma*  «f  I 

a,^-^.  ._._   JL  WAY  CX>MPANY-XOAST  LIMES     30 


tRaTn  *  II 


Station  symbol 

|.a:  ?g»,..j 

^T/)p  this  car  at 
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OP 

CAR  INITIALS  AND  NUMBER 
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Gfoaa      I       Tara 


NiT 


AT&SF   14TH  STKEET  CIIICAX  I  ILLS  IF 

:    l     Tranj^rrpfloor  L    C 


ic  176257 


CHICAGO    ILLS 


RECONSIONED  TO 


AUTHORITY  , 
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BLLLfJ  ATaSF 


tt   Agant  . 
Routing  m 
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C-0  MIDLAND  iftREHOUSE  CO   1500  S  WESTERN 

hnao^t  ,  NAf&uso  sstj^erssmNc. 

.133  ALL  THE/  WAY 

TlONS  tRagard.ng  Icing.  I/mHWoR,  HMir^,  Milling.  WawjhTngTQB.     K  load.  Spa 


STRuCTlONS" 

Whom  Icing  Should  ba  Chargad). 

STOP  IN  7R>,i£lT  FOR  PARTIAL  UNLOADING 
14TH  STREET  mT&SF  CHICAGO  ILLS  TO  UNLV 
BY  PENNGYEK  MERCHANTS  TRANSFER  CO- 


On  L  C.  L.  Traffic  Tmnafar  S«ampa  To  Ba  Shown  In  Thi»  Spaoa 


DESCRIPTION  Of  ARTICLE8  AND  MARKS 


C-L  MACHY  &  AUTO  METAL  PARTS 


PaRT  LOT  TO  Cf/STPP  07164 


SPECIAL  BR^-.CirJG  &  SLOCKING       DO  NOT 


ubl  slsc  'ciaTudiKf 


IF MoTW  OF  ciH 


OCT  5  1940 


uamxu'wUxtvv  v* 


waybill  m 
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GLOBE  FREIGHT  SERVICE 
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WEIGHT  A' 

CHICAGO 
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rw ^ —  a* 
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SaiMaFf 


Con»,gn«e  {      S£KV  I  C£ 

cx„«ft>nUS  UUCTRICAL  .#bJNw 


Chtcago. 

1  m 


BILL  NO 


isoo  so  *i$\£pn  av£ 

rouC/9  "Iti  AND   VHSE  GO  1500  §0  ttLSfcRU  mVE 

Hie  Atchison,  Tbpek*  aind  Santa  Fe  fUiwav  Ou. 


I L^s  ^amg  _t 

OHH"«i  l**tnt  »nd  D«t»  »f  Shipment  I    Corxwctin*  Lfn« 


Pr»»l»wi  W.y  B.I!  R»«»f»#«c« 


NUMMfl  Or   PACKAGCS.   ARTICLE!  ANO  l«A*KS 

— |—i  ,   — j—     - 

ci.  ''achy  &  auto  parts 


PaRT  LOT   Tn  CM$JW*  S71*4 
SHDCIAL  &RACWG  4  WLWTU)  ACT  TRhK^£R 

G  74l6fUV.46a  NET  2736C  VR 


M5T   <*|wi8S  OH  La  **UF    i      Uf        ILLc 
«bUTSF  1713   10/5/40 


COLLET 


(UK  to  •  «w  of  tt»  taMN  Mi  «M 


iniitm  <wi 


DOLkXCI 


Form  IW1  R*«ular 

Santa  Fe       los  angeles,  cal., 

v,a    cx:t  15  1940 


PREPAID  FREIGHT  BILL 

GLOBE  FKT  SEKV  "-      uut  15  1940 

To  The  Atchison,  Topeka  and  Santa  Fe  Railway  Company— Coast  Lines,  Dr. 
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FREIGHT' 
BILL  No.   f 


WAYBILL 


CAR 


FROM 


OONSIQMCZ  AMO   DC»TlHA'  iO». 


if 


LOt  ANGELES    CAL. 


ra  era  frt  ^  rav 


opt  15  1940  at  S913  CM^TF  87164  IC 


176257 


CHGC  ILL 


FOR  FREIGHT  AND  CHARGES  ON 


CL  MACHiiY  KTC 

UJk   87164  63480  44000  19480 

ic  176257  74160  46300  27860 

TO  FULLY  HiifffAY 

RECEIVED  PAYMENT 


47340 


VAR 


85567 


(((COPY))) 


TOTAL 


TOTAL  TO  COLLECT 


IM    Ml    B 


TUs  lap  «f  Fnfcht  MtoWM^k,  FORWARDING  AGENTS.  mU  «t?  b«Mi  *W»  ilfrji   H  »•  «nMKW  PW  AID. 


8^567 

> 


RWII  •  •  I'M 


30  n» 


AfcBison, 


l«34R**«kr 


Topek*  and  Santa  Fe  Railway  Company 

PREPAID  ONLY  WAYBILL 


30 


INSTRUCTIONS  GOVERNING  THE  USE  OF  THIS  FORM. 
Use  this  waybill  only  to  tranef  er  oredtte  to  another  etatJon  as  —t  forth  In  FORM  800,  INSTRUCTIONS  TO  STATION  FRElOHT  AQENTS 
Make  a  separate  prepaid  only  waybill  for  each  adjustment  even  where  several  adjustments  are  made  on  the  aame  revenue  wmyt»H 
Deecrlbo  clearly  each  consignment  adjusted  and  also  where  the  rw**rv  waybill  contains  more  than    one  oonaignmerrt,   wrlta    the    number   of    trait 

consignment  In  the  apace  "FuH  Name  of  Shipper,  Eat" 
When  reference  to  revenue  way-bill  la  not  available,  enter  In  the  "Remarka"  column  any  facta  which  will  aaalet  the  receiving  a0e"t  In  Undine  the 

revenue  waybill. 
If  the  receiving  agent  refunds  the  prepaid,  receipt  muat  be  token  in  apace  eet  aside  therefor;  K  ha  applies  the  prepaid  against  an   unootlerted    Nam 

he  will  fill  out  and  sign  the  certificate  hereon. 
When  unable  to  refund  the  amount  of  the  prepaid  or  to  credit  it  to  the  station,  enter  the  amount  thereof  In  the  "Freight"  co'umn   of   the    prepaid 

only.     Then  report  the  Freight  In  the  "Freight"  column  of  Form  309  and  the  Prepaid  In  the  "Prepaid"  column  of  that  fern 


CAR  INITIAL  AND  NUMBER 
(As  Shown  on  Revenue  Way  BUI 

JMSTP&P  37164 

C  1 76257 

lO        i~-s*         STATION  STATE 

IHICAuO    ILL 

Transfer  Credit  Account 


date  OCT  15th  1940 
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WAYBILL  No- 
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STATION 


STATE 


12141   01    LOS  ANuELLS  GALIF 

.Ua^bifl  No 67  13'  W* 10     5     4Q9—  Fnaajht  Bill  Nr> Da?e_ 


.19 


II  Name  of  Shipper,  Point  of  Or- 
\,  Connecting  Carriers,  Billing 
rerence,  Consignment  Na 


LGbL  FREiGHT  SEKVI 


IL  87164  GROSS  6 
C  17G257  GkUSS  7 


ABOVE  WAYBILL  READS 


ARTICLES 


:e 

MCHY  ETC 


4fc0  TARE  4400C  NET   19 
IpO  TaRE  4630C  NET  2? 


WEIGHT  RATE    I    FREIGHT    I  ADVANCES 


47340     R   173       J42.65 


Consignee  and  Destination 


ABOVE  WAYBILL  SHOULD  READ 


PREPAID 


ARTICLES 


LOBE  FREIGHT 
*rl.  PEN.MOYER 
■CAGO   ILL 


'Mi 


128 


DO 


^V* 


OTE:     DO  NOT  REPORT  ABOVE  FIGURES  ON  FORM  308  OR  309 


WEIGHT  RATE 


FREIGHT 


L"0    VmR         355.47 


ADVANCES 


PREPAID 


355.67 


REMARKS 


UD  ON  CHGO   FB 


SHWkli  BELOW  ^^ 


FIGURES  SI 


FREIGHT      I     PREPAID 
B55.67 


PPO 


alved  from. 


■ml  on  shipment  herein  described 


Agv 


-IV  Delia  re  I. 


Payee  Sign  Ht»r* 


CERTIFICATE 
I  certify  that  I  have  applied   the  amount  of  the  credit  received  by 
^P^^^y^aybillaoalAti^rWUected  Freight    Bill 


•on  Agent  will  aUmp  here- 
in the  data  received 


Agent 


7* 


Deatinatlon  Agent  will  stamp  here- 
in the  date  reported 


f  /1/w 


Oc: 
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Fonm   tMl    RteuLAR 

PREPAID  FREIGHT  BILL  Santa  Fe        los  angeles.  calif..    July  30      is  £ 


I   Globe  Freight  Service 

z 

0 


Via 


FREIGHT/  _        „, 

BILL    NO.  (        AC- 

To  The  Atchison,  Topeka  and  Santa  Fe  Railway  Company    Coast  Lines,  Dr. 


CONSIGNEE  AND   DESTINATION 


_10-5-/,o 


ATS?  6713 


CMStPP" 
JLC 


MUMBCR 

"37I5S 

176257 


LOS  ANQILIS.  CALIF. 


Slab* 


FOR  FREIGHT  AND  CHARGES  ON 


|         WHG» 


Machy  &  l.!etal  auto  parts 


Lead  car  27S60  as 
2nd  car 


Cars  appropriated.  Protect  Rule  24 


30000 
194,30 

/.9430 


RATE  FREIGHT 


2  12 
St.-- 


10/VS  9fi 


ADVANCES  TOTAL. 


TOTAL 


■ 


AGENT  TOTAL   TO   COLLECT 


TW  imrn  •!  Fmft*  M  I*  be  u»*d  by  FORWARDING  AGENTS.  umI  *alj  m  ce.e.  where  .hi»—eni,  «xe  w«jb.ll*d  PREPAID.  /> 

""'*"  1 


)BK 


MFOIMRAIGHT  BUI  OF  LADING-  original  *< 


543  -  344 
•  lb. 


The  Atchison,  Topeka  and  Santa  Fe  Railway^ompanj 


COAST    LINES 


os  Angeles,  Calif    7/8/39  ,«        /rMmCLOBE  FREIGHT  SERVICF 


r. 

Kaay  pnrit'-n  of  said  route  to  ttaftina'iu 
art  protiibitrd  by  law.  whether  prlnCcd  or 


wept  u  noted  (eonfrnta  and 
oootravrt  aa  naawina;  an*  pai 
•  atharwaM  to  dafarar  to  an 
aa  toawak  part/  at  any  Hum 

•fai  i  mikwt. 


S«>— ts| Ii     affraajipir+j  — dar  taw  nuriiiQ  ass  — 

»  taw  rata  to  nstd  1  »|M  ft  ■  ■■!■■>  asrawa,  aa  a.  a. 

al  or  any  of  aatd  ay.sirty  Mast  alSC)  —  »U>a»  ft  ■  ■ran—*' 

oa  task  Sar*»r wtSa*  an.  aawasy  asraad  aa  ay  tfcVaaaaa  ■    . 


ay  aa»  W  aaaa  ■  it     ■ 


gned 


trgLOBB  FRBICSHT  SERVICE  %  Fannoyer  IJ^J^S^lt^FreSaFSr  'HiT9!^  WVoT^U 


lation 


CHICAGO?:   Illinois 

Santa  Fa  all  the  way 


State  of. 


.County  of 


NYC  151211     oeals  196635-636 


rmgear^A^  Uth   St  PsllTsry 


Car 


■JP    57625 


Car  No. 


196637-658 


KSttlFTICK  OF  AtTKUl  mciAi 


Item   5060  &  all   Items   covered  by  Item  306 


HM    DETAILED  LIST  TO  FOLLOW   I 


Carload  Machinery  &  Auto  Metal  larts*as  d^aarlt»d  lniJSvggrtaTtr  ""^ 


i 


Wood  Boxes  Wet  storage  Batter  lei  ,   Tft  351  lbs  wt 


HM   LABEL  REQUIRED  FOR  NYC   l1 


S  L  &  C 


1   50     foot  oar  ordered,   2  smaller  oars   furnisnjed  by 


SPECIAL  BRACING  &  BLOCKING: :  :D0  NOT 


M 


TCFI 


IB  T«r 


INoT 


PREPAID  THHJ 


«4    t 


wstnl  motft  between  two  pons  by  t  csrfvf  by  water,  dkt  law  rwqsirjhail  las  bits!  !»»■««  atstl  t»»  wbelW  rt  a 

BL  FREIGHT  Sn*VICF~ — ~ 

ftr^„ .. 


nent  postoffice  address  o:  Shipper 
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EXHIBIT  "D" 

In  the  District  Court  of  the  United  States 
Southern  District  of  California 

Central   Division 
No.  2384-BH 

THE    ATCHISON,     TOPEKA     AND     SANTA     FE 
RAIEWAY  COMPANY,  a  corporation, 

Plaintiff, 

vs. 

DANIEL   P.  WHITE,  an  individual   doing  business   as 
GLOBE  FREIGHT  SERVICE, 

Defendant. 

OPINION 
Appearances : 

Jonathan  C.  Gibson,  Esq. 
M.  W.  Reed,  Esq. 
L.  W.  Butterfield,  Esq. 
William  F.  Brooks,  Esq. 

448  KerckhofT  Building 

Los  Angeles,  California, 

Attorneys  for  Plaintiff, 

Arthur  H.  Glanz,   Esq. 
Theodore  W.  Russell,  Esq. 

Ill  West  Seventh  Street 

Los  Angeles,  California, 

Attorneys  for  Defendant. 

This  action  was  instituted  by  plaintiff  against  defendant 
to  recover  undercharges  on  118  separate  carload  ship- 
ments made  by   defendant   during   the   period   of   August, 
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1939  to  February,  1941,  which  charges  plaintiff  contends 
must  be  collected  in  accordance  with  the  lawfully  published 
tariffs  then  in  effect. 

Like  in  the  case  of  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  v.  Judson  Freight  Forwarding  Com- 
pany etc.,  No.  2265-BH  of  the  files  of  this  court,  this  day 
decided  by  me,  the  question  for  determination  is  whether 
the  shipper  should  have  been  billed  for  two  forty  foot  cars 
on  each  shipment  instead  of  one  fifty  foot  car.  Originally, 
the  shipper  was  billed  on  the  theory  that  in  each  instance 
a  fifty  foot  car  had  been  ordered  and  that  two  forty  foot 
cars  had  been  furnished  at  carrier's  convenience,  under 
what  is  commonly  known  as  the  two  for  one  rule.  There- 
after, the  carrier  determined,  after  an  investigation  by  the 
Interstate  Commerce  Commission,  that  the  lawful  tariff 
on  each  shipment  had  not  been  collected,  hence  this  suit. 

The  parties  have  stipulated  that  the  higher  freight  [33] 
charges  claimed  by  plaintiff  in  each  cause  of  action  are 
lawfully  applicable  in  the  event  the  court  shall  find  that 
two  smaller  cars  were  not  lawfully  substituted  for  a  larger 
car  ordered  by  the  defendant  in  compliance  with  the  tariff 
rules  and  regulations  governing  the  substitution  of  two 
smaller  cars  for  a  larger  one. 

The  facts  disclose  that  all  shipments  went  forward 
under  Item  503  of  Trans-Continental  Freight  Bureau  East 
Bound  Tariff  No.  3,  Series  I.  C.  C.  No.  1431,  which  in 
part  provides: 

"Except  where  specifically  provided  to  the  contrary 
in  individual  items  of  this  tariff,  carrier  will  furnish 
car  of  dimensions  or  weight  carrying  capacity  ordered 
by  shipper,  but  if  carrier  for  its  convenience  furnishes 
car  of  different  dimensions  or  weight  carrying  ca- 
pacity, the  following  rules  will  govern.     *    *     * 
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"When  car  of  smaller  dimensions  or  less  weight 
carrying  capacity  is  furnished,  actual  weight  applies 
provided  it  is  loaded  to  its  full  visible  capacity  or  as 
heavily  as  loading  conditions  will  permit;  the  balance 
of  the  shipment  will  be  taken  in  another  car  at  actual 
weight  and  carload  rate,  and  the  entire  shipment  will 
be  subject  to  carload  minimum  weight  applicable  to 
the  car  of  dimensions  or  weight  carrying  capacity 
ordered 

(Subject  to  Notes  1  and  2)     .     .    ." 

The  facts  surrounding  the  circumstances  under  which 
the  forty  foot  cars  were  furnished  are  best  reflected  by 
the  testimony  of  the  defendant,  who  in  substance  testified 
as  follows: 

He  had  been  engaged  in  the  freight  forwarding  business 
for  about  twenty-five  years  and  had  wide  experience  in 
the  freight  forwarding  business,  was  and  is  generally 
familiar  with  the  published  tariffs,  rates,  rules  and  regu- 
lations. In  April,  1937,  he  started  his  own  freight  for- 
warding business  in  Los  Angeles  at  a  location  adjacent  to 
the  Wingfoot  Station  of  carrier.  He  specialized  in  east- 
bound  freight  consisting  principally  of  heavy  machinery 
and  automobile  parts.  Shortly  after  commencing  business, 
in  April  or  May,  1937,  he  talked  to  the  agent  of  the  car- 
rier and  made  inquiry  into  the  method  of  the  operations 
of  his  competitors.  The  agent  not  being  informed  made 
inquiry  and  advised  the  shipper  that  the  National  Car- 
loading  Corporation  was  shipping  under  the  so-called  two 
for  one  rule.  The  shipper  then  asked  if  it  "would  be 
o.  k.  or  satisfactory,  under  the  tariff,  if  we  could  use  the 
same  loading  rules  as  the  other  companies.''  He  stated  he 
was  familiar  with  Item  503  and  that  the  rules  and  reeula- 
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tions  on  loading  equipment  had  to  be  followed  and  "that's 
why  I  wasn't  [34]  going  to  do  anything,  or  take  any  ad- 
vantage of  any  misinterpretation  of  the  tariff.  Before  we 
started  loading  the  forty  foot  cars  I  wanted  to  be  sure 
the  tariff  authority  was  there."  The  agent  of  the  carrier 
assured  the  shipper  he  could  have  two  forty  foot  cars  in 
place  of  the  fifty  foot  car  ordered  and  that  the  same  would 
not  be  in  violation  of  the  published  tariffs. 

Thereafter,  the  shipper  would  usually  order  cars  by 
telephone.  When  ordering  cars,  he  would  not  specify  the 
equipment,  but  simply  advise  the  carrier  "we  want  to  load 
today."  Thereupon  two  forty  foot  cars  would  be 
furnished.  The  shipper  would  prepare  his  own  bill  of 
lading  and  endorse  thereon  "1-50  foot  car  ordered;  2 
smaller  cars  furnished  by  R.  R." 

In  February  1941,  the  carrier  discontinued  the  practice 
of  furnishing  two  forty  foot  cars  in  lieu  of  one  fifty  foot 
car.  The  shipper  vigorously  protested  the  change  and  con- 
tended the  tariff  provisions  had  not  been  violated. 

From  the  foregoing  testimony  of  the  shipper  the  follow- 
ing facts  appear:  That  the  shipper  was  familiar  with  the 
provisions  of  Item  503:  that  the  shipper  at  no  time 
ordered  a  fifty  foot  car;  that  the  shipper  was  furnished 
two  forty  foot  cars  but  was  billed  on  the  basis  that  one 
fifty  foot  car  had  been  ordered,  in  accordance  with  an 
agreement  between  the  parties:  that  the  shipper  knew 
when  he  advised  the  carrier  he  was  ready  to  load  that  he 
would  be  furnished  two  forty  foot  cars:  that  the  shipper 
acted  in  good  faith  and  relied  upon  the  representations  of 
the  agent  of  the  carrier  that  the  furnishing  of  two  forty 
foot  cars  in  lieu  of  one  fifty  foot  car  was  not  a  violation 
of  the  published  tariff  provisions. 
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Shipper  contended  and  offered  evidence  to  the  effect  that 
carrier's  convenience  was  subserved  by  the  substitution  of 
the  smaller  cars  for  the  larger  car.  The  evidence  in  this 
respect  is  conflicting'.  Suffice  it  to  say  that  in  the  sub- 
stitution of  the  smaller  cars,  no  consideration  was  given 
to  the  carrier's  convenience.  Furthermore,  It  is  not  possi- 
ble to  visualize  the  exact  conditions  existing  at  the  time  of 
each  shipment  at  this  late  date.  The  evidence  does  dis- 
close that  at  all  times  the  carrier  had  fifty  foot  cars  avail- 
able and  readily  accessible.    [35] 

It  is  further  contended  by  the  shipper  that  the  substitu- 
tion afforded  him  no  advantage.  The  shipper  wanted  the 
smaller  cars  and  was  very  vociferous  when  their  use  was 
denied  him.  These  facts,  coupled  with  the  knowledge  that 
he  thereby  had  considerable  additional  floor  space  for  load- 
ing, convinced  me  that  the  shipper  gained  an  advantage 
and  preferential  treatment  by  the  carrier. 

Tt  will  be  noted  under  Item  503,  that  the  shipper  is  en- 
titled to  the  equipment  ordered  and  the  carrier  must  com- 
ply with  the  order  of  the  shipper  and  can  only  substitute 
other  equipment  for  its  own  convenience.  Under  no  cir- 
cumstances would  "carriers'  convenience"  come  into  play 
until  an  order  had  been  placed  for  specified  equipment. 
(See  Western  Trunk  Line  Rate  Increases,  43  I.  C.  C. 
481-493;  Noble  v.  Baltimore  &  Ohio  Railroad  Company, 
22  I.  C.  C.  432).  If  no  order  for  specified  equipment  had 
been  placed  then  the  shipper  would  be  liable  for  equipment 
furnished  by  carrier  and  used  by  shipper. 

Under  the  testimony  of  the  shipper  it  is  apparent  that 
no  order  was  placed  for  specified  type  of  equipment  and  as 

a  result  there  would  be  no  legal  grounds  upon  which  the 
shipper  would  be  entitled  to  the  benefits  o{  said  Item  503, 
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Shipper  contends  that  the  smaller  cars  were  furnished 
for  carrier's  convenience.  Shipper  offered  evidence  to  the 
effect  that  carrier's  convenience  not  only  included  operating 
convenience,  but  it  was  a  convenience  to  the  carrier  in 
meeting  truck  competition.  This  rule  has  no  application 
m  meeting  competition.  (U.  S.  v.  Chicago  Heights 
Trucking  Co..  310  U.  S.  344  J.  While  the  term  "carriers' 
convenience"  is  one  of  long  use,  our  reviewing  courts 
never  have  had  occasion  to  define  said  term.  To  me,  the 
term  signifies,  as  used  in  said  Item  503,  that  before  the 
carrier  is  justified  in  making  a  substitution,  the  car  ordered 
must  not  be  readily  available  and  operatively  advantageous 
for  the  carrier  to  furnish. 

The  testimony  of  the  shipper  demonstrates  that  no 
"carriers'  convenience"  was  considered  but  that  two  forty 
foot  cars  were  furnished  under  the  guise  that  a  fifty  foot 
car  had  been  ordered.  The  shipper  knew  that  a  fifty 
foot  car  had  not  been  ordered.  He  knew  that  the  smaller 
cars  were  being  furnished  pursuant  to  an  arrangement 
with  the  agent  of  the  carrier  back  in  1937.  He  know 
when  he  prepared  the  bill  of  lading  and  endorsed  thereon 
'T-50  ft.  car  ordered.  2  smaller  cars  furnished  by  R.  R." 
that  it  was  not  a  true  statement.  Assuming  he  believed 
he  was  [36]  not  violating  any  tariff  provision  and  he  was 
misled  by  the  agent  of  the  carrier,  still  he  is  chargeable 
with  the  knowledge  and  is  liable  for  the  legal  rates. 

In  McFadden  v.  Alabama  Great  Southern  R.  Co.,  241 
Fed.  562,  the  court  said: 

"In  approaching  this  question  we  lay  aside  all  con- 
siderations of  conduct,  intention,  mistake  and  misun- 
derstanding respecting  the  rale  paid,  for  the  law  is 
very  well  settled  that  the  Act  to  Regulate  Commerce 
demands  not   only   that  the  carrier   shall   charge  but 
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that  the  shipper  shall  pay  the  legal  rate.  The  con- 
tract between  carrier  and  shipper  is  no  longer  a  con- 
tract as  to  rates;  it  is  merely  a  contract  that  the  car- 
rier will  render  transportation  service  when  the  ship- 
per pays  the  legal  rate.  When  the  transportation  is 
interstate,  the  interstate  rate  is  the  legal  rate,  and 
that  rate  must  be  demanded  and  paid,  for  both  the 
carrier  and  shipper  are  charged  with  notice  of  it;  and 
if  a  lesser  rate  is  charged  and  paid,  intentionally  or 
innocently,  recovery  must  be  had  against  the  shipper 
for  the  difference,  in  order  that  the  policy  of  the  law 
against  unjust  discrimination  may  be  carried  out." 

Keogh  v.  Chicago  &  Northwestern  Railway  Company, 
260  U.  S.  156,  states  as  follows: 

"*  *  *  The  legal  rights  of  a  shipper  as  against 
carrier  in  respect  to  a  rate  are  measured  bv 
the  published  tariff.  Unless  and  until  suspended  or 
set  aside,  this  rate  is  made,  for  all  purposes,  the  legal 
rate,  as  between  carrier  and  shipper.  The  rights  as 
defined  by  the  tariff  cannot  be  varied  or  enlarged  by 
either  contract  or  tort  of  the  carrier.  Texas  &  Pacific 
R.  R.  Co.  v.  Mugg,  202  U.  S.  242;  Louisville  &  Nash- 
ville R.  R.  Co.  v.  Maxwell,  237  U.  S.  94;  Atchison, 
Topeka  &  Santa  Fe  Ry.  Co.  v.  Robinson,  233  U.  S. 
173;  Dayton  Iron  Co.  v.  Cincinnati,  New  Orleans  & 
Texas  Pacific  Ry.  Co.,  239  U.  S.  446;  Erie  R.  R. 
Co.  v.  Stone,  244  U.  S.  332.  And  they  are  not  af- 
fected by  the  tort  of  a  third  party.  Compare  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v. 
Fink,  250  U.  S.  577.  This  stringent  rule  prevails, 
because  otherwise  the  paramount  purpose  of  Con- 
gress— prevention  of  unjust  discrimination — might  be 
defeated/' 
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In  the  case  of  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Fink,  250  U.  S.  577,  40  Sup.  Ct.  Rep.  27,  it  appears  that  on 
a  shipment,  the  way  bill  specilied  the  charges  in  the  sum 
of  $15.00.  The  legal  rate  should  have  been  $30.00.  The 
state  court  denied  the  carrier  the  right  to  recover  on  the 
undercharge,  and  the  United  States  Supreme  Court  in 
reversing  the  state  court  said  among  other  things: 

kTt  was,  therefore,  unlawful  for  the  carrier  upon 
delivering  the  merchandise  consigned  to  Fink  to  de- 
part from  the  tariff  rates  filed.  The  statute  made  it 
unlawful  for  the  carrier  to  receive  compensation  less 
than  the  sum  fixed  by  the  tariff  rates  duly  filed. 
Fink,  as  well  as  the  carrier,  must  be  presumed  to 
know  the  law.  and  to  have  understood  that  the  rate 
charged  could  lawfully  be  only  the  one  fixed  by  the 
tariff.  When  the  carrier  turned  over  the  goods  to 
Fink  upon  a  mistaken  understanding  of  the  rate 
legally  chargeable,  both  it  and  the  consignee  undoubt- 
edly acted  upon  the  belief  that  the  charges  collected 
were  those  authorized  by  law.  Under  such  circum- 
stances consistently  with  the  provisions  of  the  Inter- 
state Commerce  Act  the  \37]  consignee  was  only  en- 
titled to  the  merchandise  when  he  paid  for  the  trans- 
portation thereof  the  amount  specified  as  required  by 
the  statute.  For  the  legal  charges  the  carrier  had  a 
Hen  upon  the  goods,  and  this  Hen  could  be  discharged 
and  the  consignee  become  entitled  to  the  goods  only 
upon  tender  or  payment  of  this  rate.  Texas  &  Pacific 
Railway  Co.  v.  Mugg,  202  U.  S.  242,  26  Sup.  Ct.  628, 
50  L.  Fd.  1011.  The  transaction,  in  the  light  of  the 
act,  amounted  to  an  assumption  on  the  part  of  Fink- 
to  pay  the  only  legal  rate  the  carrier  bad  the  right  to 
charge  or  the  consignee  the  right  to  pay.     This  may 
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be  in  the  present  as  well  as  some  other  cases  a  hard- 
ship upon  the  consignee  due  to  the  fact  that  he  paid 
all  that  was  demanded  when  the  freight  was  deliv- 
ered; but  instances  of  individual  hardship  cannot 
change  the  policy  which  Congress  has  embodied  in  the 
statute  in  order  to  secure  uniformity  in  charges  for 
transportation.  Louisville  &  Nashville  Railroad  Co. 
v.  Maxwell,  237  U.  S.  94,  35  Sup.  Ct.  494,  59  L. 
Ed.  853,  L.  R.  A.  191 5E,  665.  In  that  case  the  rule 
herein  stated  was  enforced  as  against  a  passenger  who 
had  purchased  a  ticket  from  an  agent  of  the  com- 
pany at  less  than  the  published  rate.  The  opinion  in 
that  case  reviewed  the  previous  decisions  of  this  court, 
from  which  we  find  no  occasion  to  depart." 

In  the  recent  case  of  Union  Pacific  Railroad  Company 
v.  U.  S.,  313  U.  S.  450-462,  the  court,  through  Mr.  Jus- 
tice Reed  said : 

"Violation  of  the  commerce  acts  through  receipt  of 
advantages  is  to  be  tested  by  actual  results,  not  by  in- 
tention. *  *  *  In  fact,  favoritism  which  destroys 
equality  between  shippers,  however  brought  about,  is 
not  tolerated. " 

Mr.  Justice  Brandeis  in  Louisville  &  Nashville  Railroad 
Company  v.  Central  Iron  &  Coal  Company,  265  U.  S. 
59-65  said: 

"*  *  *  The  amount  of  the  freight  charges  legally 
payable  was  determined  by  applying  this  tariff  rate 
to  the  actual  weight.  Thus,  they  were  fixed  by  law. 
No  contract  of  the  carrier  could  reduce  the  amount 
legally  payable;  or  release  from  liability  a  shipper 
who  had  assumed  an  obligation  to  pay  the  charg 
Nor  could  any  act  or  omission  of  the  carrier  |  except 
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the  running  of  the  statute  of  limitations)  estop  or 
preclude  it  from  enforcing  payment  of  the  full  amount 
by  a  person  liable  therefor.'' 

Tariff  provisions  have  the  force  and  effect  of  a  statute 
and  cannot  be  deviated  from  under  any  circumstances. 
Penn.  Railroad  Company  v.  International  Coal  Mining 
Co.,  230  U.  S.  184,  33  Sup.  Ct.  Rep.  893;  Louisville  & 
Nashville  Railroad  Company  v.  Maxwell,  237  U.  S.  94; 
35  Sup.  Ct.  Rep.  494;  Baldwin  v.  Scott  County  Milling 
Co..  307  U.  S.  478;  13  C.  J.  S.  873-876;  Button  v.  Atchi- 
son. Topeka  &  Santa  Fe  Railway  Co.,  1  Fed.  (2d)  709. 

It  is  thus  apparent  that  the  defendant  gained  an  ad- 
vantage contrary  to  the  laws  governing  the  regulation 
oi  interstate  carriers  of  commerce,  and  in  particular  49 
U.  S.  C.  A.,  Sections  2.  3(1)  and  6(7).  This  advantage 
he  cannot  retain  but  must  pay  the  legal  rate  on  the  ship- 
ments involved  notwithstanding  it  may  [38]  appear  as  a 
distinct  hardship  on  the  shipper. 

I  therefore  find  for  the  plaintiff  on  two  grounds ; 

1.  That  Item  503  has  no  application  to  the  shipments 
involved  for  the  reason  no  specified  equipment  was 
ordered  by  the  defendant. 

2.  That  the  two  smaller  cars  were  furnished  pursuant 
to  an  agreement  between  the  parties,  notwithstand- 
ing the  fact  that  the  plaintiff,  through  its  agents 
may  have  lulled  shipper  into  believing  that  he  would 
have  to  pay  only  on  the  larger  car. 

Plaintiff  is  directed  to  submit  expeditiously  proposed 
findings  of  fact,  conclusions  of  law  and  judgment  foi 
signature. 

Dated;     April  22,   1943. 

BEN  HARRISON 

Judge 


The  Atchison,  Topeka  and  Santa  Tc,  etc.  25 

EXHIBIT  "E" 

In  the  District  Court  of  the  United  States 
Southern   District  of   California 

Central  Division 
No.  2384-BH 

THE    ATCHISON,     TOPEKA     AND     SANTA     FE 
RAILWAY    COMPANY,    a   corporation, 

Plaintiff, 

vs 

DANIEL   P.   WHITE,  an  individual  doing  business   as 
GLOBE  FREIGHT  SERVICE, 

Defendant. 

FINDINGS    OF    FACT    AND    CONCLUSIONS    OF 

LAW. 

The  above  entitled  cause  came  on  regularly  for  trial 
on  the  4th  day  of  February,  1943,  before  the  Court  sit- 
ting without  a  jury,  a  jury  trial  having  been  waived  by 
the  respective  parties,  Jonathan  C.  Gibson,  Esq.,  and 
William  F.  Brooks,  Esq.,  appearing  as  attorneys  for 
plaintiff,  and  Arthur  H.  Glanz,  Esq.,  and  Theodore  \\  . 
Russell,  Esq.,  appearing  as  attorneys  for  defendant. 

Whereupon  evidence  was  introduced  by  and  on  behalf 
of  the  respective  parties,  and  the  evidence  being  closed 
the  cause  was  submitted  to  the  Court  for  consideration 
and  determination  upon  briefs  filed  by  the  respective  par- 
ties, and  the  Court,  after  due  consideration  thereon  finds 
in  favor  of  the  plaintiff  and  against  the  defendant.  Dan- 
iel P.  White,  an  individual  doing  business  as  Globe 
Freight  Service,  and  makes  the  following  Findings  of 
Fact  and  Conclusions  of   Law,  to-wit:    [40 J 
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FINDINGS  OF  FACT. 

I 
Plaintiff  was  and  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Kansas,  engaged  in  the  operation  of  a  line  of  railway 
as  a  common  carrier  of  freight  and  passengers  between 
the  points  described  in  paragraph  I  of  its  complaint,  and 
having  its  principal  office  in  this  State  at  Los  Angeles, 
California. 

II 

Defendant  Daniel  P.  White,  an  individual  doing  busi- 
ness as  Globe  Freight  Service,  is  a  resident  of  and  is  en- 
gaged in  business  in  the  City  of  Los  Angeles.  County  of 
Los  Angeles,  State  of  California. 

Ill 

The  so-called  carrier's  convenience  rule  is  set  forth  in 
Item  503  of  Trans-Continental  Freight  Bureau  East- 
Bound  Tariff  Xo.  3-Series,  I.  C.  C.  1431.  which,  so  far 
as  material,  reads  as   follows : 

"Except  where  specifically  provided  to  the  contrary 
in  individual  items  of  this  tariff,  carrier  will  furnish 
car  of  dimensions  or  weight  carrying  capacity  or- 
dered by  shipper,  but  if  carrier  for  its  convenience 
furnishes  car  of  different  dimensions  or  weight  car- 
rying capacity,  the  following  rules  will  govern.  *  *  * 

"When  car  of  smaller  dimensions  or  less  weight 
carrying  capacity  is  furnished,  actual  weight  applies 
provided  it  is  loaded  to  its  full  visible  capacity  or 
as  heavily  as  loading  conditions  will  permit :  the  bal- 
ance of  the  shipment  will  be  taken  in  another  car  a1 
actual    1 41]    weight  and  carload  rate,  and  the  entire 
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shipment  will  be  subject  to  carload  minimum 
applicable  to  the  car  of  dimensions  or  weight  carry- 
ing capacity  ordered.      (Subject  to  Notes    1    and   2) 

*  *  *  *  jjj    >> 

IV 
Between  August  26,  1939,  and  February  11,  1941,  the 
defendant  made  1 18  carload  shipments  of  machinery, 
metal  auto  parts  and  miscellaneous  commodities,  originat- 
ing- on  the  line  of  railway  of  plaintiff  and  transported 
over  said  line  and  the  lines  of  its  connecting  railroads. 

V 
The  parties  have  stipulated  that  the  freight  charge^ 
paid  at  the  time  of  shipment  are  the  lawfully  applicable 
charges  under  the  tariffs  then  in  force,  in  the  event  that 
the  Court  shall  find  that  the  defendant  ordered  one  50 
foot  car  and  was  furnished  two  40  foot  cars  at  carrier's 
convenience  pursuant  to  the  requirements  of  the  so-called 
two  for  one  rule,  but  that  the  higher  freight  charges 
demanded  in  ihe  complaint  are  lawfully  applicable  in  the 
event  the  Court  shall  find  that  two  smaller  cars  were  not 
[awfully  and  properly  substituted  for  the  larger  car  or- 
dered by  the  defendant  in  compliance  with  said  rule. 

VI 

Before  any  of  the  shipments  moved,  the  plaintiff  and 
the  defendant  entered  into  an  agreement  to  the  effect  that 
the  defendant  could  have  two  40  foot  cars  in  place  of  a 
50  foot  car  ordered  whenever  he  so  desired. 

VII 

Before  each  shipment  was  made,  the  defendant  advised 
carrier  thai  he  wanted  to  load  an  outgoing  shipment  on 
the  day  |42]  in  question,  but  did  not  place  an  order  for 
a  single  50  foot  car. 
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VIII 

Upon  receipt  of  advice  from  the  defendant  that  he 
wanted  to  load  an  outbound  shipment,  the  plaintiff  in 
each  instance  furnished  the  defendant  two  40  foot  cars. 

IX. 

In  the  case  of  each  shipment,  the  plaintiff,  upon  receipt 
of  the  defendant's  notice  that  he  wished  to  load  an  out- 
bound shipment,  gave  no  consideration  to  the  question  of 
carrier's  convenience,  as  required  by  the  tariff,  but  fur- 
nished two  40  foot  cars  pursuant  to  the  provisions  of  the 
arrangement  between  the  parties. 

X. 

The  shipment  in  each  case  was  covered  by  a  bill  of 
lading,  which  was  prepared  by  the  defendant  and  then 
submitted  to.  signed  and  accepted  by  the  plaintiff,  and 
subsequently  returned  to  defendant. 

Each  bill  of  lading  carried  a  recital  substantially  to  the 
effect  that  a  50  foot  car  was  ordered  by  defendant  and 
that  two  40  foot  cars  were  furnished  at  carrier's  con- 
venience. This  recital  was  in  error,  in  that  there  had  been 
no  order  for  a  50  foot  car,  and  in  that  the  two  40  foot 
cars  were  not  furnished  at  carrier's  convenience  because 
the  subject  of  carrier's  convenience  was  not  considered  by 
the  carrier. 

XI. 
Defendant  had  been  engaged  in  the  freight  forwarding 
business  for  about  25  years,  during  which  time  lie  had 
occupied  responsible  positions  and  was  and  is  generally 
familiar  with  the  published  tariffs,  rates,  rules  and  regu- 
lations.   1431 
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XII. 
Both    plaintiff   and   defendant    were    familiar    with    the 
provisions  of  the  carrier's  convenience   rule   set   forth   in 
Item  503. 

XIII 
The  purpose  of  the  understanding  and  arrangement 
between  the  parties  and  of  the  substitution  of  two  40 
foot  cars  for  a  single  50  foot  car,  was  in  each  instance 
to  enable  the  defendant  to  use  two  40  foot  cars  in  ship- 
ping his  goods  at  the  same  rates  and  charges  applicable 
to  a  single  50  foot  car,  instead  of  at  the  higher  charges 
applicable  to  two  40  foot  cars. 

XIV 

The  substitution  of  the  two  40  foot  cars  was  for  the 
convenience  of  the  defendant  and  was  desired  by  him, 
because  it  furnished  him  80  feet  of  space  for  loading  in- 
stead of  50  feet,  which  was  a  distinct  advantage  to  the 
defendant  in  loading  his  goods. 

XV 

The  defendant  in  the  case  of  each  shipment  paid 
charges  applicable  to  a  single  50  foot  car.  He  did  not  pay 
the  charges  applicable  to  the  two  40  foot  cars  actually 
used,  although  such  charges  were  properly  applicable  un- 
der the  lawfully  published  tariffs  of  the  plaintiff  and  its 
connecting  carriers  then  in  full  force  and  effect. 

XVI. 

Plaintiff  carrier  had  on  hand  in  its  yards  at  Los  Ange- 
les, tine  point  of  origin  of  the  118  shipments,  at  all  times 
involved  in  this  suit  a  sufficient  supply  of  50  fool   freight 

cars  suitable   for  the  handling  o\   shipments  o\  machinery 
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and   [44]   could  and  actually  did  supply  such  cars  to  de- 
fendant whenever  he  signified  a  real  desire  for  them. 

XVII 

All  of  the  118  shipments  sued  upon  herein  were  de- 
livered by  destination  carriers  within  three  years  prior  to 
the  commencement  of  this  action. 

XVIII 

The  two  for  one  rule  is  not  applicable,  and  plaintiff  is 
entitled  to  judgment  in  the  amount  of  the  difference  be- 
tween the  lawfully  applicable  charges  on  the  118  ship- 
ments and  the  amount  actually  paid.  The  amount  of  such 
difference  is  $19,685.58,  and  plaintiff  is  entitled  to  judg- 
ment for  that  amount,  with  interest  at  seven  per  cent 
(7%)  per  annum  from  the  several  dates  of  shipment  to 
the  date  of  payment. 

CONCLUSIONS  OF  LAW 

I 
The  carrier's  convenience  rule  found  in  Item  503  of 
Trans-Continental  Freight  Bureau  East-Bound  Tariff 
No.  3  authorizes  the  substitution  of  two  smaller  cars  in 
lieu  of  a  larger  one  at  the  same  minimum  rate  only  where 
(1)  the  larger  car  is  actually  ordered  and  (2)  carrier's 
convenience  would  be  served  by  the  substitution  of  two 
smaller  cars. 

II 

The  determination  whether  carrier's  convenience  re- 
quires the  substitution  of  two  smaller  cars  for  a  single 
large  one  is  the  sole  responsibility  of  the  carrier  and 
com-  [45 1  pletely  within  its  control.  The  rule  contem- 
plates that  the  carrier  shall  exercise  its  own  discretion  and 
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make   its   own   determination   of   the   requirements   of    its 
convenience. 

Ill 

The  shipper  is  not,  under  the  rule,  vested  with  any 
sponsibility  for  the  determination  of  carrier's  convenience. 

IV 

Substitution  is  not  authorized  by  the  rule  for  shipper's 
convenience  but  only  for  carrier's  convenience. 

V 

The  word  "convenience"  is  used  in  the  rule  to  give  the 
carrier  wide  discretion  in  the  operating  problems  of  meet- 
ing shippers'  orders  for  varying  types  of  equipment,  but 
it  is  not  intended  to  give  free  play  to  the  carrier's  will, 
pleasure,  or  mere  whim;  nor  is  it  intended  as  a  device 
for  giving  inducements  to  a  shipper  in  soliciting  his  traffic 
or  provide  a  loop  hole  for  favoritism. 

VI 

Under  the  rule,  a  carrier,  before  substituting  other 
equipment  for  a  car  ordered,  must  balance  its  operating 
advantages  and  disadvantages.  The  substitution  can  be 
made  only  when  the  car  ordered  is  not  readily  available 
and  it  is  not  operatively  advantageous  for  the  carrier  to 
furnish  such  car.  The  substitution  is  not  otherwise 
justified. 

VII 

The  two  for  one  rule  does  not  become  operative  and 
Is  not  effectively  invoked  until  the  carrier  has  reo 
from  the  shipper  a  genuine  and  specific  order  for  a  car 
of  a  particular  [46]  size.  If  no  such  order  is  received, 
there  is  no  basis  on  which  a  substitution  may  be  predi- 
cated. 
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VIII 

Since  under  the  facts  no  specific  order  for  a  single  50 
foot  car  was  placed,  the  two  for  one  rule  was  not  suc- 
cessfully invoked. 

IX 

Since  under  the  facts  the  carrier  did  not  exercise  the 
discretion  vested  in  it  by  the  tariffs  to  determine  the 
existence  of  carrier's  convenience,  and  failure  to  exercise 
such  discretion  was  known  to  both  parties,  the  two  for 
one  rule  was  not  successfully  invoked. 

X 

The  Interstate  Commerce  Act  requires  every  common 
carrier  by  railroad  subject  to  its  provisions  to  publish 
and  hie  tariffs  containing  rates,  charges,  rules  and  regu- 
lations applicable  to  the  transportation  of  freight,  re- 
quires absolute  and  inflexible  observance  of  such  tariffs, 
and  forbids  any  deviation  or  departure,  however  accom- 
plished, whether  directly  or  indirectly  by  some  subter- 
fuge or  device.  Such  tariffs  have  the  force  and  effect 
of  law. 

XI 

Any  recital,  agreement  or  other  provision  contained  in 
any  bill  of  lading  or  other  contract  of  transportation 
between  railroad  and  shipper  that  is  in  any  way  contrary 
to  the  published  tariffs  is  null  and  void. 

XII 

ii  is  the  right  and  duty  of  a  railroad,  upon  discovering 

the    existence    of    an    undercharge,    to    bring    and    main- 
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tain  [47]  suit  for  recovery,  and  the  public  policy  in  favor 
of  the  strict  enforcement  of  published  tariffs  precludes 
the  railroad  from  being  estopped  from  recovering  the 
full  tariff  charges  by  the  provisions  of  any  bill  of  lading 
or  other  contract  to  which  it  may  have  been  a  party,  or 
by  any  of  its  previous  conduct  in  relation  to  the  trans- 
action. 

XIII 

The  two  for  one  rule  of  Item  503  was  not  properly 
invoked  and  was  not  applicable  in  connection  with  the 
shipments  in  suit.  Its  application  in  the  collection  of 
freight  charges  by  the  plaintiff  from  the  defendant  re- 
sulted in  a  failure  to  collect  the  full  tariff  charges  lawfully 
applicable  for  the  service  actually  performed  and  to  the 
equipment  actually  used. 

XIV 

Plaintiff  is  entitled  to  judgment  for  $19,685.58,  repre- 
senting the  undercharges  on  the  118  shipments  moving 
within  the  period  of  limitations,  with  interest  at  seven 
per  cent  (7%)  per  annum  from  the  several  date.s  of 
shipment  to  the  time  of  payment. 

Dated  at  Los  Angeles,  California,  this  18  day  of  June . 
1943. 

Ben  Harrison 
District  Judge    [48] 
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EXHIBIT   "F". 

In   the   District   Court  of   the   United   States 
Southern  District  of  California 

Central  Division 

No.  2384-BH 

THE    ATCHISON,     TOPEKA    AND     SANTA     FE 
RAILWAY  COMPANY,  a  corporation. 

Plaintiff, 
vs 

DANIEL   P.   WHITE,  an  individual  doing  business  as 
GLOBE  FREIGHT  SERVICE, 

Defendant. 

JUDGMENT  AFTER  TRIAL   BY   COURT. 

Appearances : 

JONATHAN  C.  GIBSON,  Esq., 
M.  W.  REED,  Esq., 
L.  W.  BUTTERFIELD,  Esq., 
WILLIAM  F.  BROOKS,  Esq., 

448  Kerckhoff  Building, 

Los  Angeles,  California, 

Attorneys  for  Plaintiff. 

ARTHUR  H.  GLANZ,  Esq., 
THEODORE  W.  RUSSELL,  Esq., 

Ill   West   Seventh   Street, 

Los  Angeles,  California, 

Attorneys  for  Defendants. 

The   above  entitled   cause   came   on   regularly    for   trial 
en  the  4th  day  of  February,  1943,  before  the  Court  sitting 
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without,  a  jury,  1 49]  a  jury  trial  having  been  waived  by 
the  respective  parties;  Jonathan  C.  Gibson,  Esq.,  and 
William  F.  Brooks,  Esq.,  appearing  as  attorneys  for  the 
plaintiff,  and  Arthur  H.  Glanz,  Esq.,  and  Theodore  \V. 
Russell,   Esq.,  appearing  as  attorneys   for  the  defendant. 

Whereupon  evidence  was  introduced  by  and  on  behalf 
of  the  respective  parties,  and  the  evidence  being  closed. 
the  cause  was  submitted  to  the  Court  for  consideration 
and  determination  on  briefs  of  the  respective  parties,  and 
after  due  deliberation  thereon  the  Court  files  its  Findings 
of  Fact  and  Conclusions  of  Law,  and  orders  judgment 
entered  thereon  in  favor  of  plaintiff  and  against  de- 
fendant Daniel  P.  White. 

Wherefore,  by  reason  of  the  law  and  findings  afore- 
said, it  is  Ordered,  Adjudged  and  Decreed  that  plaintiff 
recover  of  the  defendant  Daniel  P.  White,  the  sum  of 
$19,685.58,  with  interest  at  the  rate  of  seven  per  cent 
(7%)  per  anunm  from  the  date  of  each  shipment  to  and 
including  June  18,  1943,  in  the  sum  of  $3,923.39,  and  its 
costs  of  suit  which  are  hereby  taxed  in  the  sum  of  $47.14. 

Dated:     Los  Angeles,  California,  June  18,  1943. 

Ben  Harrison 
District  Judge.  [50] 
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EXHIBIT   "G". 

F.  W.  Turcotte 

Attorney  at  Law 

1004  Builders   Exchange   Bldg. 

656  So.  Los  Angeles  Street 
Los  Angeles 
TRinity  5311 

Attorney  for  Appellant 

In   the   District   Court   of   the   United   States 
for  the  Southern  District  of  California 

Central  Division 

No.  2384  BH 

THE    ATCHISON,    TOPEKA    AND     SANTA     FE 
RAILWAY    COMPANY,    a    corporation. 

Plaintiff, 

vs. 

DANIEL  P.  WHITE,  an  individual,  doing  business  as 
GLOBE  FREIGHT  SERVICE, 

Defendant. 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Daniel  P.  White,  an  indi- 
vidual, doing  business  as  Globe  Freight  Service,  the  de- 
fendant above  named,  hereby  appeals  to  the  Circuit  Court 
of  Appeals  for  the  9th  Circuit  from  the  final  judgment 
entered   in  this  action  on  June   18,    1943. 

F.   W.   Turcotte 

Attorney   for   Appellant. 

1004  Builders  Exchange  Building, 
656  South  Los  Angeles  St  red, 
Los  Angeles,  14,  California.   [51] 
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EXHIBIT   "H". 

In    the    District    Court    of    the    United    States 
for  the  Southern  District  of  California 

Central  Division 

No.  2384  BH 

THE    ATCHISON,    TOPEKA     AND     SANTA     FE 
RAILWAY  COMPANY,  a  corporation, 

Plaintiff. 
vs. 

DANIEL  P.  WHITE,  an  individual,  doing-  business  as 
GLOBE  FREIGHT  SERVICE, 

Defendant. 

STIPULATION  EXTENDING  TIME  TO  FILE 

RECORD 

It  is  hereby  stipulated,  subject  to  the  approval  of  the 
Court,  that  the  time  within  which  the  transcript  of  record 
shall  be  filed  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  9th  Circuit  shall  be  extended  to  and  includ- 
ing June  8,  1944. 

Notice  by  the  Clerk  is  hereby  waived. 


F.  W.  TURCOTTE 

Attorney  for  Defendant-Appellant 

JONATHAN    C.    GIBSON 
WILLIAM  F.  BROOKS 
Attorney  for  Plaintiff- Appellee.    |  52 
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EXHIBIT  'T\ 

In    the    District    Court    of    the    United    States 
for  the  Southern  District  of  California 

Central  Division 

No.  2384  BH 

THE    ATCHISON,,     TOPEKA     AND     SANTA     FE 
RAILWAY  COMPANY,  a  corporation, 

Plaintiff, 

vs. 

DANIEL  P.  WHITE,  an  individual,  doing  business  as 
GLOBE  FREIGHT  SERVICE, 

Defendant. 

ORDER  EXTENDING  TIME  TO  FILE  RECORD 

Pursuant  to  stipulation  filed  herein,  it  is  ordered  that 
the  time  within  which  the  transcript  of  record  shall  be 
filed  in  the  United  States  Circuit  Court  of  Appeals  for 
the  9th  Circuit  shall  be  and  hereby  is  extended  to  and 
including  June  8,  1944. 

Dated:     April  25,  1944. 

BEN  HARRISON 

Judge. 

|  Endorsed]  :  Filed  Jun.  6,  1944  Edmund  L.  Smith, 
Clerk     By  John  A.  Childress,  Deputy  Clerk  [53] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK. 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  S3  inclusive  contain  the  original  Agreed  Statement 
of  Case  on  Appeal,  Pursuant  to  Rule  76  of  the  Federal 
Rules  of  Civil  Procedure  which  constitutes  the  record  on 
appeal  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  certifying  the  fore- 
going record  amount  to  $1.85  which  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  6th  day  of  June,  1944. 

(Seal)  EDMUND  L.  SMITH, 

Clerk- 
By  Theodore  Hocke 

Deputy  Clerk. 

[Endorsed]:  No.  10791.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Daniel  P.  White, 
an  individual  doing  business  as  Globe  Freight  Service, 
Appellant,  vs.  The  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company,  a  corporation.  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  o\  the 
United  States  for  the  Southern  District  of  California, 
Central  Division. 

Filed  June  8,   1944. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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Before  the  United   States  Circuit  Court  of  Appeals   for 
the  Ninth  Circuit 

No.  10791 

THE    ATCHISON,     TOPEKA     AND     SANTA     FE 
RAILWAY  COMPANY,  a  corporation, 

Plaintiff  and  Appellee, 

vs. 

DANIEL  P.  WHITE,  an  individual,  doing  business  as 
GLOBE  FREIGHT  SERVICE, 

Defendant  and  Appellant. 

STATEMENT  OF  POINTS  RELIED  ON  BY 
APPELLANT. 

Comes  now  Daniel  P.  White,  an  individual,  doing  busi- 
ness as  Globe  Freight  Service,  the  appellant  in  the  above- 
entitled  cause,  and  states  that  the  points  upon  which  he 
intends  to  rely  in  this  Court  in  this  case  are  as  follows: 

I 

Section  419,  Part  IV  of  the  Interstate  Commerce  Act 
bars  recovery  by  rail  carriers  subject  to  Part  I  of  the 
Interstate  Commerce  Act  of  undercharges  growing  out 
of  the  transportation  of  goods  for  freight  forwarders 
prior  to  May  16,  1942. 

II 

Section  419  of  Part  IV  of  the  Interstate  Commerce 
Act  grants  immunity  to  freight  forwarders  from  alleged 
undercharges  claimed  by  rail  carriers  subject  to  Part  I 
of  the  Interstate  Commerce  Act  for  transportation  per- 
formed by  said  rail  carriers  for  freight  forwarders  prior 
to   May   16,   1942. 
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III 

Section  419  of  Part  IV  of  the  Interstate  Commerce 
Act  bars  the  plaintiff  and  appellee  from  recovery  of  the 
alleged    undercharges. 

Dated  June  5,  1944. 

F.  W.  Turcotte 

Counsel  for  Appellant. 

[Endorsed]:  Filed  Jun.  8,  1944.  Paul  P.  O'Brien, 
clerk. 
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DESIGNATION  OF  RECORD  FOR  PRINTING. 

Comes  now  Daniel  P.  White,  an  individual,  doing  busi- 
ness as  Globe  Freight  Service,  the  Appellant  in  the  above 
entitled  cause,  and  designates  the  whole  of  the  record,  as 
filed  in  this  Court,  to  be  printed. 

Dated  June  6,   1944. 

F.  W.  Turcotte 
Attorney  for  Appellant. 

|  Endorsed]:  Filed  Jun.  8,  1944.  Paul  P.  O'Brien, 
clerk. 
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Appellant, 

vs. 
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No.  10791. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Daniel    P.    White,    an    individual    doing    business    as 
Globe  Freight  Service, 

Appellant, 

vs. 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany, a  corporation, 

Appellee. 


BRIEF  OF  APPELLANT. 


I. 

Official  Report  of  Opinion  Below. 

The  opinion  of  the  District  Court  of  the  Southern  Dis- 
trict of  California,  Central  Division,  in  this  case  is  re- 
ported in  49  F.  Supp.  797. 

II. 
Jurisdiction. 

The  instant  action  was  commenced  in  the  United  States 
District  Court  in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  to  recover  alleged  freight  under- 
charges under  Section  6  (7),  Part  I,  of  the  Interstate 
Commerce  Act  on  various  shipments  made  by  appellant  as 
a  freight  forwarder  from  Los  Angeles,  California,  over 
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the  line  and  system  of  transportation  of  appellee  and  its 
connecting  carriers  to  destinations  in  the  States  of  Illinois, 
Indiana.  Ohio,  Michigan  and  Pennsylvania;  as  such  is  an 
action  arising  under  a  law  regulating  commerce,  the  Dis- 
trict Court  had  jurisdiction  thereof.  {J ad.  Code,  Sec.  24 
(8),  (28  U.  S.  C.  41  (8).)  Within  the  period  allowed 
by  law  after  the  entry  of  judgment  by  the  District  Court, 
the  appellant  made  a  motion  for  a  new  trial,  which  was 
denied  by  the  District  Court  on  the  28th  day  of  Decem- 
ber, 1943  [R.  10].  Within  ninety  days  after  the  denial 
of  appellant's  motion  for  a  new  trial,  appellant  served  on 
appellee  and  filed  with  the  Clerk  of  the  District  Court  a 
notice  of  appeal  [R.  11].  By  order  of  the  District  Court, 
the  time  within  which  the  transcript  of  record  should  be 
filed  in  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  was  extended  to  and  including  June  8,  1944 
[R.  38],  and  the  appeal  is  properly  before  this  Court. 

Jurisdiction  of  this  Court  is  invoked  under  Judicial 
Code,  Section  128  (28  U.  S.  C.  225). 

III. 
Statement  of  the  Case. 

The  appellee,  a  common  carrier  by  railroad  of  goods 
moving  in  interstate  commerce,  commenced  this  action 
against  appellant,  a  freight  forwarder  of  goods  moving  in 
interstate  commerce,  for  the  recovery  of  the  differences 
between  the  transportation  charges  paid  by  appellant  pur- 
suant to  his  agreement  with  appellee  [R.  18],  and  those 
which  accrued  under  the  tariffs  published  by  the  appellee 
and  its  connecting  carriers  [Exhibit  "A,"  R.  8-12],  and 
on  file  with  the  Interstate  Commerce  Commission,  on  nu- 
merous shipments  of  machinery,  metal  auto  parts  and  mis- 
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cellaneous  commodities  [R.  7-8],  shipped  from  Los  Ange- 
les, California,  to  Chicago,  TIL,  South  Bend  and  Indian- 
apolis, Indiana,  Canton  and  Cleveland,  Ohio,  Detroit, 
Mich.,  and  Essington,  Pa.  [R.  3],  during  the  period  from 
August,  1939,  to  February,  1941    [R.  15-16]. 

Appellant  during  all  of  the  period  involved  and  since 
April,  1937,  has  conducted  a  freight  forwarding  business. 
He  was  engaged  in  the  undertaking  of  collecting  at  his 
terminal  at  Los  Angeles  parcels  of  freight  from  various 
shippers  throughout  the  State  of  California  and  consoli- 
dating same  into  carload  lots  and  then  shipping  said  quan- 
tities to  his  other  terminals  where  they  were  distributed 
locally  in  smaller  lots;  he  engaged  the  services  of  appellee 
and  connecting  carriers  to  perform  the  scheduled  trans- 
portation between  the  terminal  centers.  He  maintains 
terminals  at  Los  Angeles,  California;  Chicago,  Illinois; 
Cincinnati  and  Cleveland,  Ohio;  Detroit,  Michigan;  Mil- 
waukee, Wisconsin ;  and  New  York,  New  York.  Through 
solicitation  and  advertising  he  held  out  to  the  public  a 
complete  service  of  transportation  of  small  shipments  of 
various  commodities  of  accepted  freight  for  transporta- 
tion from  store  door  to  store  door,  issuing  bills  of  lading 
in  his  name  and  assuming  responsibility  for  the  safe  de- 
livery of  the  goods.  For  this  service  he  collected  freight 
charges  from  each  of  his  customers  in  sufficient  amount 
to  cover  all  of  the  transportation  services  rendered,  includ- 
ing the  charges  which  he  in  turn  paid  to  appellee  and 
other  common  carriers  actually  transporting  the  goods. 

In  each  of  the  causes  of  action  involved  appellee,  as  the 
common  carrier,  collected  from  appellant,  as  a  shipper,  the 

freight  charges  which  would  accrue  under  rates  published 
in  the  carrier's  applicable  tariffs   for  shipments   actually 


made  in  two  40-foot  cars  but  which  were  supplied,  at  car- 
rier's convenience,  in  lieu  of  one  50-foot  car  ordered  by 
the  shipper  for  the  accommodation  of  each  such  shipment. 
All  of  said  shipments  moved  under  uniform  straight  bills 
of  lading  [R.  7  and  Exhibit  "C"].  On  each  such  bill 
of  lading  appeared  the  notation  "One  50-foot  car  ordered; 
2  smaller  cars  furnished  by  R.R."  [R.  7  and  Exhibit 
"C"].  And  the  appellee  on  each  of  the  freight  waybills 
prepared  by  it  covering  said  shipments  made  the  following 
notation  "One  fifty-foot  car  ordered,  two  smaller  cars  fur- 
nished account  carrier's  convenience."  [R.  5-6,  Exhibit 
"A,"  page  2,  and  Exhibit  "B,"  page  2].  However,  prior 
to  the  making  of  the  shipments  involved,  it  was  agreed 
and  understood  by  and  between  appellant  and  appellee 
that  appellant  preferred  the  use  of  two  40-foot  cars  in- 
stead of  one  50-foot  car  and  that  appellee  would  furnish 
appellant  two  40-foot  cars  in  lieu  of  a  50-foot  car  and 
assess  the  charges  on  the  assumption  that  a  50-foot  car 
had  been  ordered  and  two  40-foot  cars  furnished  at  car- 
rier's convenience  [R.  8,  17-18,  27,  28,  29] ;  and  the 
appellee  furnished  the  two  40-foot  cars  to  appellant  pur- 
suant to  this  arrangement  [R.  28].  The  purpose  of  the 
appellant  and  appellee  in  having  such  understanding  and 
arrangement  was  to  enable  the  appellant  to  use  two  40- 
foot  cars  in  shipping  his  goods  at  the  same  rates  and 
charges  as  were  contemporaneously  applicable  to  a  like 
shipment  made  in  a  single  50-foot  car,  instead  of  at  the 
higher  charges  applicable  to  a  shipment  made  in  two  40- 
foot  cars  [R.  29]. 

This  action  is  predicated  upon  the  theory,  and  the  trial 
court  has  in  effect  concluded,  that  the  arrangement  by  the 
appellant  and  appellee  to  have  the  use  of  two  40-foot  cars 
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at  the  same  rate  which  would  be  applicable  for  one  50-foot 
car  was  not  a  bona  fide  substitution  of  two  for  one,  made 
for  the  convenience  of  the  carrier,  but  on  the  contrary 
was  an  unlawful  agreement  between  the  carrier  and  the 
shipper  to  charge  and  collect  a  lower  rate  than  was  con- 
templated and  required  by  the  applicable  provisions  of 
appellee's  published  tariff.  The  difference  between  the 
amount  contracted  for  and  actually  paid  by  the  shipper 
and  the  amount  which  the  trial  court  determined  to  be 
due  under  the  applicable  tariff  rates  represents  an  under- 
charge in  the  sum  of  $19,685.58,  for  payment  of  which 
judgment  was  given  by  the  trial  court. 

IV. 
Points  Relied  Upon. 

1.  Section  419,  Part  IV,  of  the  Interstate  Commerce 
Act  (U.  S.  Code,  Title  49,  Chapter  13,  Sec.  1019),  bars 
recovery  ]py  rail  carriers  subject  to  Part  I  of  the  Inter- 
state Comerce  Act  (U.  S.  Code,  Title  49,  Chapter  1)  of 
undercharges  growing  out  of  the  transportation  of  freight 
forwarder  shipments  prior  to  May  16,   1942. 

2.  Section  419  of  Part  IV  of  the  Interstate  Commerce 
Act  (U.  S.  Code,  Title  49,  Chapter  13,  Sec.  1019)  grants 
immunity  to  freight  forwarders  from  alleged  undercharges 
claimed  by  rail  carriers  subject  to  Part  I  of  the  Interstate 
Commerce  Act  (U.  S.  Code,  Title  49,  Chapter  1)  for 
transportation  performed  by  said  rail  carriers  of  freight 
forwarder  shipments  for  freight  forwarders  prior  to  May 
16,  1942. 

3.  Section  419,  Part  IV,  of  the  Interstate  Commerce 
Act  (U.  S.  Code  Title  49,  Chapter  13,  Sec.  1019)  bars 
the  appellee  from  recovery  of  the  alleged  undercharges. 


V. 

ARGUMENT. 

Summary  of  Argument. 

Point  A.  The  cause  of  action  herein  is  predicated  upon 
special  statutory  authority,  to-wit,  Section  6  (7),  Part  I 
of  the  Interstate  Commerce  Act  (49  U.  S.  Code,  Section 
6  (7)),  which  in  substance  and  effect  prohibits  special 
contractual  arrangements  between  the  carriers  and  ship- 
pers resulting  in  the  payment  of  rates  different  from  those 
contained  in  the  carriers'  tariffs. 

Point  B.  A  right  of  action  based  upon  statute  may 
be  abolished  by  the  Legislature  even  though  such  right  has 
accrued;  and  voluntary  transactions  between  parties 
which  were  invalid  or  illegal  by  reason  of  statutory  provi- 
sions may  be  validated  by  the  Legislature  through  later 
enactments. 

Point  C.  Congress  by  enacting  Section  419  of  Part  IV 
of  the  Interstate  Commerce  Act  (effective  May  16,  1942), 
abolished  the  right  of  action,  which  appellee  had  prior  to 
such  enactment,  to  collect  the  undercharges  here  involved; 
and  in  substance  and  effect,  validated  the  voluntary  agree- 
ment and  arrangement  between  appellant  and  appellee  for 
the  collection  of  transportation  charges  at  rates  different 
from  those  provided  in  appellee's  published  tariffs. 

Point  A. 

The  cause  of  action  herein  is  predicated  upon  special 
statutory  authority,  to-wit,  Section  6  (7),  Part  I  of  the 
Interstate  Commerce  Act  (49  U.  S.  Code,  Section  6  (7)), 
which  in  substance  and  effect  prohibits  special  contractual 
arrangements  between  the  carriers  and  shippers  resulting 
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in  the  payment  of  rates  different  from  those  contained  in 
the  carriers'  tariffs. 

Section  6  (7)  of  the  Interstate  Commerce  Act  (U.  S. 
Code,  Title  49,  Chapter  1,  Section  6  (7))  regulating  rail 
carriers  engaged  in  interstate  commerce,  at  all  times  dur- 
ing the  transportation  of  the  instant  shipments  provided 
as  follows : 

"Sec.  6(7).  No  carrier,  unless  otherwise  provided 
by  this  part,  shall  engage  or  participate  in  the  trans- 
portation of  passengers  or  property,  as  denned  in 
this  part,  unless  the  rates,  fares  and  charges  upon 
which  the  same  are  transported  by  said  carrier  have 
been  filed  and  published  in  accordance  with  the  provi- 
sions of  this  part;  nor  shall  any  carrier  charge  or 
demand  or  collect  or  receive  a  greater  or  less  or 
different  compensation  for  such  transportation  of 
passengers  or  property,  or  for  any  service  in  connec- 
tion therewith,  between  the  points  named  in  such 
tariffs  than  the  rates,  fares  and  charges  which  are 
specified  in  the  tariff  filed  and  in  effect  at  the  time; 
nor  shall  any  carrier  refund  or  remit  in  any  manner 
or  by  any  device  any  portion  of  the  rates,  fares  and 
charges  so  specified,  nor  extend  to  any  shipper  or 
person  any  privilege  or  facility  in  the  transportation 
of  passengers  or  property,  except  such  as  are  speci- 
fied in  such  tariffs." 

Prior  to  the  enactment  of  the  Interstate  Commerce 
Act,  carriers  were  free  to  make  such  rates  on  interstate 
transportation  as  they  saw  fit,  subject  only  to  the  power  of 
the  courts  under  the  common  law,  at  the  suit  of  individuals, 
to  prevent  irreparable  damage  or  give  redress  for  un- 
reasonable or  unjust  discriminatory  rates.  {Texas  P.  R. 
Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  51  L.  Ed. 


553,  27  Sup.  Ct.  350.)  In  the  absence  of  statutory  enact- 
ment, such  as  the  Interstate  Commerce  Act,  carriers  were 
not  required  to  charge  and  collect  for  their  transportation 
service  in  strict  accordance  with  published  tariffs.  Within 
the  broad  limits  recognized  under  the  common  law  that 
rates  should  not  be  unreasonable,  a  common  carrier,  such 
as  appellee,  could  lawfully  enter  into  the  type  of  arrange- 
ment which  it  had  with  appellant  in  this  case  for  supplying 
two  40-foot  cars  in  lieu  of  and  at  the  same  rates  as  those 
charged  for  a  single  50-foot  car. 

Appellant  in  collecting  small  shipments  of  goods,  con- 
solidating them  and  reshipping  them  in  bulk,  using  only 
the  transportation  facilities  of  others,  including  appellee, 
was  a  shipper.  (Lehigh  Valley  R.  R.  Co.  v.  United 
States,  243  U.  S.  444,  37  S.  Ct.  434,  61  L.  Ed.  839; 
Great  Northern  Ry.  v.  O'Connor,  232  U.  S.  508.  34  S.  Ct. 
380,  58  L.  Ed.  703.)  Regardless  of  the  relation  that  may 
have  existed  between  appellant  as  freight  forwarder  and 
his  own  customers,  he  was  not  a  common  carrier,  but  a 
shipper,  in  his  relations  with  the  rail  carriers  whose  fa- 
cilities he  employed.  (Acme  Fast  Freight,  Inc.,  et  al.  v. 
United  States,  et  al.,  30  F.  Supp.  968,  affirmed  in  309  U. 
S.  638,  60  S.  Ct.  810.)  Being  merely  a  shipper  in  his 
dealings  with  appellee,  it  is  clear  that  under  the  provisions 
of  Section  6  (7)  of  the  Interstate  Commerce  Act,  above 
quoted,  the  only  freight  charges  lawfully  applicable  to  the 
transportation  service  performed  by  appellee  were  those 
determined  by  the  rates  as  contained  in  appellee's  published 
tariffs.  Appellee's  suit  is  therefore  predicated  upon  the 
statutory  requirement  imposed  by  Section  6  (7)  of  the 
Interstate  Commerce  Act  above  quoted,  under  which  appel- 
lee seeks  to  collect  $19,685.58  as  undercharges  represent- 
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ing  the  difference  between  the  transportation  charges 
originally  collected  and  those  which  accrued  under  the  pub- 
lished tariff  rate. 

Point  B. 

A  right  of  action  based  upon  statute  may  be  abolished 
by  the  Legislature  even  though  such  right  has  accrued; 
and  voluntary  transactions  between  parties  which  were 
invalid  or  illegal  by  reason  of  statutory  provisions  may  be 
validated  by  the  Legislature  through  later  enactments. 

If  a  statute  giving  a  special  remedy  is  repealed  without 
a  saving  clause  in  favor  of  pending  suits,  all  suits  must 
stop  where  the  repeal  finds  them  and  if  final  relief  has 
not  been  obtained  before  the  repeal  becomes  effective,  it 
cannot  be  granted  thereafter,  and  the  repeal  deprives  the 
Court  of  jurisdiction  of  the  subject  matter.  (National 
Carloading  Corp.  v.  Phoenix-El  Paso  Express,  Inc. 
(Texas  Supreme  Court),  176  S.  W.  (2d)  564;  Certiorari 
denied  by  United  States  Supreme  Court,  64  S.  Ct.  1156.) 

Rights  of  action  based  on  purely  statutory  grounds  may 
be  abolished  by  Congress  even  after  they  have  accrued. 
{EweU  v.  Daggs,  108  U.  S.  143,  2  S.  C.  408,  27  L.  Ed. 
682;  Hazzard  v.  Alexander,  36  Del.  212,  173  Atl.  517; 
Wilson  v.  Head,  184  Mass.  515,  69  N.  E.  317;  National 
Carloading  Corp.  v.  Phoenix-El  Paso  Express,  Inc. 
(Texas),  176  S.  W.  (2d)  564.) 

The  authority  of  Congress  to  validate  voluntary  trans- 
actions between  parties  which  at  the  time  they  were  en- 
tered into  were  by  statute  invalid  or  illegal  has  been  up- 
held by  the  Lmited  States  Supreme  Court.  (West  Side 
R.  R.  7'.  Pittsburg  Construction  Co..  219  U.  S.  92,  31 
S.  C.  196,  55  L.  Ed.   107;  McNair  ::  Knott,  302  I'.  S. 
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369,  372,  58  S.  C  245.  82  L.  Ed.  307;  and  in  National 
Carloading  Corp.  v.  Phoenix-El  Paso  Express,  Inc. 
(Texas),  176  S.  W.  (2d)  564.) 

The  appellee  did  not  possess  such  a  vested  right  as  to 
come  within  the  inhibition  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States.  Such  a  right  must  be 
something  more  than  a  mere  expectation  based  upon  an 
anticipated  continuance  of  the  existing  law.  If  before 
rights  become  vested  in  particular  individuals,  the  con- 
venience of  the  state  induces  amendment  or  repeal  of  the 
laws  upon  which  they  are  based,  these  individuals  are  left 
without  any  remedy  at  law  to  enforce  their  claims.  If 
final  relief  has  not  been  granted  before  the  repeal  goes 
into  effect,  it  cannot  be  granted  thereafter.  When  the 
law  is  amended  or  repealed  without  a  saving  clause,  it 
is  considered,  except  as  to  transactions  passed  and  closed, 
as  though  it  had  never  existed.  {National  Carloading 
Corp.  v.  Phoenix-El  Paso  Express,  Inc.  (Texas),  176 
S.  W.   (2d)  564.) 

Point  C. 

Congress,  by  enacting  Section  419  of  Part  IV  of  the 
Interstate  Commerce  Act  (effective  May  16,  1942),  abol- 
ished the  right  of  action,  which  appellee  had  prior  to  such 
enactment,  to  collect  the  undercharges  here  involved;  and 
in  substance  and  effect,  validated  the  voluntary  agreement 
and  arrangement  between  appellant  and  appellee  for  the 
collection  of  transportation  charges  at  rates  different  from 
those  provided  in  appellee's  published  tariffs. 

Part  IV  of  the  Interstate  Commerce  Act  (U.  S.  Code, 
Title  49,  Chapter  13,  Sections  1001  to  1022,  inclusive) 
deals  extensively  with  the  operations  of  freight  forward- 
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ers  and  regulates  their  activities  in  general,  including 
their  duties,  powers,  permits,  rates,  charges,  accounts, 
records,  reports,  liabilities  and  practices.  By  its  enact- 
ment May  16,  1942,  freight  forwarders  as  a  class  were 
brought  under  regulation  by  the  Interstate  Commerce 
Commission.  Prior  thereto  they  had  not  been  recognized 
by  the  Commission  or  courts  as  carriers  theretofore  made 
subject  to  the  jurisdiction  of  the  Interstate  Commerce 
Commission.  In  this  connection  it  will  be  noted  that  the 
Interstate  Commerce  Act  in  its  present  form  comprises 
four  parts.  Part  I  deals  with  rail  carriers  and  was  origi- 
nally enacted  February  4,  1887  (U.  S.  Code,  Title  49, 
Chapter  1).  Part  II,  enacted  August  9,  1935,  relates  to 
motor  carriers  and  is  generally  known  as  Motor  Carrier 
Act  1935  (U.  S.  Code,  Title  49,  Chapter  8).  Part  III, 
enacted  September  18,  1940,  deals  with  the  regulation  of 
water  carriers  (U.  S.  Code,  Title  49,  Chapter  12).  Part 
IV,  enacted  May  16,  1942,  relates  to  freight  forwarders. 

Section  419  of  Part  IV  of  the  Act  limits  and  restricts 
the  liability  of  the  freight  forwarders  for  past  acts  and 
omissions.  Appellant  interposes  such  section  as  a  com- 
plete defense  to  this  action  and  relies  thereon  for  the 
reversal  of  the  judgment  rendered  by  the  lower  court. 
This  section  reads  as  follows: 

4tNo  person  shall  be  subject  to  any  punishment  or 
liability  under  the  provisions  of  this  chapter  and 
chapters  1,  8  and  12  of  this  title  on  account  o\  any 
act  done  or  omitted  to  be  done,  prior  to  the  effective 
date  of  this  chapter,  in  connection  with  the  establish- 
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ment,  charging,  collection,  receipt,  or  payment  of 
rates  of  freight  forwarders,  or  joint  rates  or  divi- 
sions between  freight  forwarders  and  common  car- 
riers by  motor  vehicle  subject  to  this  chapter  and 
chapters  1,  8  and  12  of  this  title." 

It  is  to  be  noted  that  the  foregoing  section  provides  in 
effect,  that  no  person  (including  a  freight  forwarder)  shall 
be  subject  to  any  liability  under  the  provisions  of  Parts 
I,  II,  III  and  IV  of  the  Interstate  Commerce  Act  (U.  S. 
Code,  Title  49,  Chapters  1,  8,  12,  13)  on  account  of  any 
act  done  or  omitted  to  be  done  prior  to  May  16,  1942, 
in  connection  with  the  establishment  or  payment  of  rates 
of  freight  forwarders.  The  provisions  of  this  section  are 
clearly  made  retroactive.  The  immunity  granted  extends 
to  liability  for  uany  act  done  or  omitted  to  be  done,  prior 
to  the  effective  date  of  this  chapter,  in  connection  with  the 
establishment,  charging,  collection,  receipt,  or  payment  of 
rates  of  freight  forwarders."  (Emphasis  supplied.)  No 
more  explicit  language  could  have  been  used  to  indicate 
the  legislative  intent  that  the  provision  should  have  a 
retroactive  effect.  National  Carloading  Corp.  v.  Phoenix- 
El  Paso  Express,  Inc.  (Texas),  176  S.  W.  (2d)  564. 

The  question  here  presented  is  whether  under  proper 
construction  of  the  foregoing  statutory  language  appel- 
lant as  a  freight  forwarder  was  granted  immunity  from 
liability  on  account  of  the  alleged  undercharges  here  in- 
volved. An  affirmative  answer  to  this  question  depends 
upon  the  construction  and  meaning  of  the  phrase  "or  pay- 
ment of  rates  of  freight  forwarders"  as  used  therein. 
Appellant  respectfully  contends  that  this  language  as  used 
by  Congress  refers  to  rates  accorded  the  freight  forward- 
er  by   rail   carriers   subject   to   Part   I   of   the   Interstate 
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Commerce  Act  and  therefore  includes  the  subject  matter 
of  this  action.  This  contention  is  supported  by  the  fact 
that  prior  to  the  enactment  of  Section  419,  Part  IV,  of 
the  Interstate  Commerce  Act,  containing  the  immunity 
clause,  there  were  no  "rates  of  freight  forwarders''  filed 
with  the  Interstate  Commerce  Commission  and  subject  to 
its  regulation  under  Part  I  of  the  Act,  except  such  rates 
as  were  filed  by  rail  carriers  subject  to  Part  I  of  the 
Act  and  made  effective  as  to  shipments  of  freight  for- 
warders and  of  all  other  shippers.  Such  lawfully  filed 
and  published  rates  were  as  much  the  "rates  of"  the 
shipper  as  they  were  "rates  of"  the  carrier.  In  this  sense 
the  only  rates  of  freight  forwarders  of  which  the  law 
took  cognizance  and  over  which  the  Interstate  Commerce 
Commission  exercised  any  regulatory  authority  whatever 
under  Part  I  of  the  Interstate  Commerce  Act  were  those 
rates  which  had  been  set  up  from  time  to  time  by  the 
rail  carriers  for  the  transportation  of  shipments  of  freight 
forwarders. 

It  is  a  fundamental  rule  of  statutory  construction  that 
every  word  and  phrase  must,  if  possible,  be  given  a  mean- 
ing consistent  with  the  general  language  and  tenor  of  the 
enactment  and  as  between  its  possible  construction,  that 
which  gives  meaning  to  all  parts  of  the  enactment  must 
be  preferred  over  one  which  renders  any  part  meaning- 
less. In  the  enactment  of  Section  419,  Congress  defi- 
nitely included  under  the  immunity  thereby  granted,  lia- 
bility for  rates  payable  under  Part  I.  This  liability  is 
further  specified  as  the  liability  for  rates  of  "freight  for- 
warders." The  only  rates  of  "freight  forwarders"  rec- 
ognized under  Part  I  are,  as  above  stated,  the  rales  of  rail 
carriers   (and  of  freight  forwarders)   applicable  to  ship- 
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merits  of  freight  forwarders  over  the  lines  of  rail  car- 
riers. Therefore,  unless  the  language  is  so  construed  that 
the  phrase  "rates  of  freight  forwarders''  refers  to  and 
means  these  rates  applicable  to  the  shipments  of  freight 
forwarders  over  the  lines  of  rail  carriers  subject  to 
Part  I,  the  phrase  would  become  meaningless  and  of  no 
force  whatever. 

This  view  is  strengthened  by  the  report  of  the  Com- 
mittee on  Interstate  and  Foreign  Commerce  as  shown  by 
House  Report  No.  1172,  77th  Congress,  1st  Session.  On 
page  18  of  such  report,  with  reference  to  Section  419 
regarding  liability  for  past  acts  and  omissions  we  find, 
among  other  things,  this  language: 

"This  section  relieves  freight  forwarders,  common 
carriers  by  motor  vehicles,  and  other  persons  from 
penalties  and  liabilities  under  the  Interstate  Com- 
merce Act  or  any  other  Federal  statute  on  account 
of  anything  done  or  omitted  to  be  done  prior  to  the 
enactment  of  Part  IV  in  connection  with  the  estab- 
lishment, charging,  collection,  receipt  or  payment  of 
rates  of  freight  forwarders,  or  joint  rates  or  divi- 
sions between  freight  forwarders  and  common  car- 
riers by  motor  vehicle  subject  to  Part  II. 

"Common  law  and  contractual  rights,  remedies  and 
liabilities  are  not  affected  by  this  provision. 

"The  validity  of  this  section,  in  so  far  as  it  relieves 
persons  of  liability  to  fines,  penalties  and  forfeitures 
running  to  the  United  States  is  beyond  doubt,  and 
in  so  far  as  it  relieves  persons  of  liability  to  individ- 
uals, good  authority  exists  for  such  action. 

"The  courts  are  generally  agreed  that  rights  of 
action  based  upon  purely  statutory  grounds  may  be 
abolished  by  the  legislature  even  after  they  have  ac- 
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crued.  (16  G.  J.  S.  Constitutional  Law,  Sec.  254; 
Ewell  v.  Daggs,  108  U.  S.  143  (1883) ;  Hazzard  v. 
Alexander,  36  Del.  212,  173  Atl.  517  (1934) ;  Wilson 
v.  Head,  184  Mass.  515,  69  N.  E.  317  (1904);  cf. 
Carson  v.  Gorc-Mccnan,  229  Fed.  765,  767  (1916). 
The  courts  have  been  particularly  uniform  in  reach- 
ing this  conclusion  where  the  right  of  action  is  in 
the  nature  of  a  claim  by  an  individual  for  the  re- 
covery of  a  statutory  fine,  penalty  or  forfeiture 
{Ewell  v.  Daggs,  108  U.  S.  143  (1883);  Lemon  v. 
Los  Angeles  Terminal  Co.,  38  C.  A.  (2)  659,  109 
P.  (2)  387  (1940);  Anderson  v.  Byrnes,  122  Calif. 
272,  54  P.  821  (1898) ;  Denver  &  R.  G.  Ry.  Co.  v. 
Crawford,  11  Col.  598,  19  P.  673,  674  (1888).  The 
authority  of  Congress  or  a  state  legislature  to  vali- 
date voluntary  transactions  between  parties  which 
at  the  time  they  were  entered  into  were  by  statute 
invalid  or  illegal  has  been  upheld  by  the  United  States 
Supreme  Court  in  several  cases  (West  Side  R.  R.  v. 
Pittsburg  Construction  Co.,  219  U.  S.  92  (1910); 
McNair  v.  Knott,  302  U.  S.  369,  372  (1937)." 

The  word  "liability"  as  employed  in  Section  419,  ap- 
plies to  civil  as  well  as  criminal  liability.  (National  Car- 
loading  Corporation  v.  Phoenix-El  Paso  Express,  Inc. 
(Texas),   178  S.  W.   (2d)    133,   137-138.) 

Conclusion. 

Appellant  respectfully  submits  that  the  Court  should 
reverse  the  decision  of  the  District  Court  and  that  judg- 
ment should  be  granted  in  favor  of  the  appellant  and 
against  the  appellee. 

F.    W.    TURCOTTE, 

Attorney  for  Appellant. 
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No.   10791 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Daniel  P.  White,  an  individual  doing  business  as  Globe 
Freight  Service, 

Appellant, 
vs. 

The  Atchison,  Topeka  and  Santa  Fe  Railway  Com- 
pany, a  corporation, 

Appellee. 


BRIEF  OF  APPELLEE. 


Question  Presented. 

There  is  in  reality  but  a  single  question  presented  on 
this  appeal,  namely  whether  the  courts  have  been  deprived 
of  jurisdiction  of  an  action  by  a  railroad  against  a  for- 
warder to  recover  undercharges  of  the  rates  of  the  rail- 
road by  Section  419  of  Part  IV  of  the  Interstate  Com- 
merce Act,  49  U.  S.  C.  A.  1019. 

This  question  was  not  seriously  presented  or  con  side  red 
in  the  lower  court.     Quite  true  there  was  a  passing  men 
tion  of  the  subject  during  the  course  of   argument   on 
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motion  for  a  new  trial  when  counsel  for  the  unsuccessful 
defendant  in  a  similar  action,  whose  motion  for  a  new 
trial  was  being  argued  at  the  same  time,  referred  to  Sec- 
tion 419  as  having  a  possible  bearing  on  the  right  of  the 
railroad  to  maintain  a  suit  for  undercharges,  but  made  no 
firm  contention  that  the  section  was  governing.  Otherwise, 
the  question  now  being  presented  here  for  review  was  not 
presented  for  decision,1  and  the  District  Court  made  no 
specific  findings  of  fact  or  conclusions  of  law  on  the  sub- 
ject. (R.  12)  The  Court  quite  evidently  considered  the 
point  too  flimsy  for  serious  consideration. 

Aside  from  the  assignments  attacking  the  jurisdiction 
of  the  Court,  no  error  is  assigned  in  any  of  the  findings 
of  fact  or  conclusions  of  law  below,  and  it  is  conceded 
that  if  the  District  Court  had  jurisdiction  of  the  cause  of 
action,  its  judgment  must  be  affirmed. 


*In  fairness  it  should  1>e  noted  that  Appellant's  present  Counsel  was  not 
in  the  case  at  the  time  and  did  not  participate  in  this  or  in  any  other 
proceeding   below    except    in   connection    with    the    present   appeal. 
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ARGUMENT. 

I. 

Section  419  Shows  on  Its  Face  That  It  Does  Not  Af- 
fect the  Jurisdiction  of  Suits  for  Undercharges  of 
a  Railroad. 

The  present  suit  is  for  the  collection  of  undercharges 
in  the  rates  of  a  railroad.  The  contention  of  the  appellant 
is  that  the  District  Court  was  deprived  of  jurisdiction 
over  such  a  suit  by  Section  419. 

As  set  out  in  the  United  States  Code  this  section  reads 

as  follows: 

"No  person  shall  be  subject  to  any  punishment  or 
liability  under  the  provisions  of  this  chapter  and 
chapters  1,  8,  and  12  of  this  title  on  account  of  any 
act  done  or  omitted  to  be  done,  prior  to  the  effective 
date  of  this  chapter,  in  connection  with  the  establish- 
ment, charging,  collection,  receipt,  or  payment  of 
rates  of  freight  forwarders,  or  joint  rates  or 
divisions  between  freight  forwarders  and  common 
carriers  by  motor  vehicle  subject  to  this  chapter  and 
chapters  1,  8,  and  12  of  this  title.^  (49  U.  S.  C.  A. 
1019.) 

The  appellant  makes  no  contention  that  the  present 
suit  involves  joint  rates  or  divisions  between  freight 
forwarders  and  common  carriers  by  motor  vehicle.  It 
confines  its  contention  to  the  single  proposition  that  the 
suit  is  for  the  collection  of  rates  of  freight  forwarders 
growing  out  of  shipments  moving  prior  to  the  passage  of 
the  statute  and  is  therefore  one  of  which  the  Courts  have 
been    deprived    of    jurisdiction.      The    phrase    "rates    of 
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freight  forwarders,"  the  appellant  contends,  means  not 
the  rates  charged  by  such  forwarders  for  their  service  to 
patrons,  but  the  rates  paid  by  such  forwarders  to  rail  car- 
riers subject  to  Part  I  of  the  Interstate  Commerce  Act 
for  the  transportation  of  freight  of  a  forwarder.  Such 
rates,  it  says,  were  as  much  the  rates  of  the  shipper  as 
they  were  rates  of  the  carrier,  as  much  the  rates  of  the 
forwarder  as  the  rates  of  the  railroad. 

Appellant  argues  that  prior  to  the  enactment  of  Sec- 
tion 419  there  were  no  rates  of  freight  forwarders  filed 
with  the  Interstate  Commerce  Commission  and  subject  to 
its  regulation  under  Part  I  of  the  Act  except  such  rates 
as  were  filed  by  rail  carriers  and  made  effective  as  to  ship- 
ments of  freight  forwarders  as  well  as  of  other  shippers. 
Apparently  appellant  contends  that  the  phrase  "rates  of 
freight  forwarders5'  is  modified  by  the  concluding  phrase 
of  Section  419  reading  "subject  to  this  chapter  and  chap- 
ters 1,  8,  and  12  of  this  title"  and  the  provision  is  to  be 
read  as  if  it  granted  immunity  for  things  done  in  connec- 
tion with  freight  forwarder  rates  subject  to  this  chapter 
and  chapters' 1,  8  and  12  of  this  title,  or,  what  amounts  to 
the  same  thing,  "subject  to  Parts  I,  II,  III,  and  IV  of 
the  Interstate  Commerce  Act." 

Appellant  stresses  the  fact  that  since  railroad  rates  are 
the  only  rates  subject  to  Part  I,  and  since  all  of  the 
language  of  Section  419  must  be  given  effect,  the  term 
"rates  of  freight  forwarders"  must,  as  there  used,  mean 
those  rates  applicable  to  the  shipments  of  freight  for- 
warders over  the  lines  of  rail  carriers  subject  to  Part  I, 
since  there  is  nothing  else  it  could  mean. 

But  the  concluding  phrase  of  Section  419  really  means 
nothing  more  than  "subject  to  the  Interstate  Commerce 
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Act"  because  that  act  consists  of  Parts  I,  II,  III,  and  IV, 
which  in  turn  consist  of  Chapters  1,8,  12  and  13  of  Title 
49  of  the  United  States  Code.  This  is  borne  out  by  the 
version  of  Section  419  as  set  forth  in  the  official  print 
of  the  statute  as  passed  by  Congress  and  signed  by  the 
President,  Public  Law  558,  77th  Congress,  Chapter  318, 
Second  Session,  56  Stat.  298,  which  agrees  word  for  word 
with  the  section  as  set  forth  in  Supplement  to  the  Inter- 
state Commerce  Act  Revised  to  August  7,  1942,  United 
States  Government  Printing  Office,  Washington,  1942. 
In  both  of  these  places  Section  419  reads  as  follows: 

"Section  419.  No  person  shall  be  subject  to  any 
punishment  or  liability  under  the  provisions  of  this 
Act  on  account  of  any  act  done  or  omitted  to  be  done, 
prior  to  the  effective  date  of  this  part,  in  connection 
with  the  establishment,  charging,  collection,  receipt, 
or  payment  of  rates  of  freight  forwarders,  or  joint 
rates  or  divisions  between  freight  forwarders  and 
common  carriers  by  motor  vehicle  subject  to  this 
Act." 

The  phrase  "subject  to  this  act"  or  "subject  to  this 
chapter  and  chapters  1,  8  and  12  of  this  title"  follows  im- 
mediately after  the  phrase  "common  carriers  by  motor 
vehicle."  The  general  rule  is  that  in  construing  a  statute, 
qualifying  words,  phrases,  or  clauses  are  ordinarily  con- 
fined to  the  last  antecedent  or  to  the  words  and  phrases  im- 
mediately preceding.  Pugct  Sound  Elcc.  Ry.  v.  Benson,  9 
Cir.,  253  Fed.  710;  50  Amor.  Juris.  258.  Force  is  lent 
to  this  construction  where,  as  here,  the  two  phrases  arc 
not  separated  by  a  comma.  Porto  Rico  Ry.  etc.  Co.  ;•. 
Mor,  253  U.  S.  345,  64  L.  Ed.  944;  50  Amor.  Juris.  259, 


While  these  rules  of  construction  are  not  controlling  in 
all  cases,  they  do  apply  where,  as  here,  there  is  nothing  in 
the  statute  or  in  the  surrounding  circumstances  requiring 
a  different  view.  In  the  instant  case,  to  regard  the  phrase 
"subject  to  this  act"  as  referring  to  the  preceding  phrase, 
"common  carriers  by  motor  vehicle"  is  to  accept  the  nat- 
ural and  logical  meaning  of  the  words  employed,  and  to 
avoid  the  strained  construction  which  would  torture  the 
term  "rates  of  freight  forwarders"  into  meaning  the 
rates  of  other  persons — the  rates  of  railroads. 

The  construction  placed  upon  the  statute  by  the  appel- 
lant does  violence  to  the  language  employed.  The  preposi- 
tion "of"  in  its  most  general  sense  means  "proceeding 
from,  belonging  to,  relating  to,  connected  with,  concern- 
ing." One  of  its  more  special  senses  is  "indicating  origin, 
source,  or  the  like:  thus  *  *  *  from  as  possessor,  giver, 
seller,  loser,  etc."  (Webster's  New  International  Dic- 
tionary, 2d  Edition,  Unabridged.) 

The  prices  of  the  butcher,  the  baker,  and  the  candle- 
stick maker  are  those  for  which  they  sell  their  wares,  not 
those  for  which  they  procure  supplies  from  others.  The 
fees  of  a  lawyer  are  what  he  charges  his  clients  for  legal 
services,  not  what  he  pays  to  other  professional  men  when 
he  has  occasion  to  seek  their  services.  The  rates  of  a  gas 
company,  an  electric  light  company  or  a  water  company, 
are  the  charges  made  by  each  of  these  utilities  to  its 
patrons,  not  what  it  pays  to  the  other  utilities  for  some 
commodity  or  service.  So  the  rates  of  a  railroad  are  the 
charges  to  its  shippers,  whether  they  be  forwarders  or 
ether  persons.  So  also  the  rates  of  freight  forwarders 
are  the  charges  they  make  to  those  who  use  their  services. 
This  is  the  plain  literal  meaning  of  the  words  of  common 
speech  employed  in  the  statute. 
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It  is  an  interpretation  which  is  supported  by  the  prin- 
ciple of  uoscitur  a  sociis.  The  section  consists  of  a 
single  sentence  giving  immunity  for  things  done  in  con- 
nection with  "rate  of  freight  forwarders,  or  joint  rates 
or  divisions  between  freight  forwarders  and  common  car- 
riers by  motor  vehicle."  Joint  rates  between  freight  for- 
warders and  common  carriers  by  motor  vehicle  are  the 
charges  made  to  their  patrons  for  joint  service,  for  trans- 
portation in  which  both  the  forwarder  and  the  motor 
carrier  participate  under  an  agreement  naming  a  single 
rate  to  be  exacted  from  shippers.  Similarly,  divisions 
between  freight  forwarders  and  common  carriers  by  motor 
vehicle  represent  a  distribution  of  the  proceeds  of  the 
joint  charges  made  to  patrons.  None  of  the  terms  deal 
with  what  the  forwarders  or  motor  carriers  pay  for  the 
goods  or  services  that  they  buy.  They  are  all  confined  to 
charges  made  to  patrons  or  a  division  of  the  resulting 
proceeds. 

This  interpretation  is  likewise  supported  by  the  circum- 
stance that  in  other  sections  of  Part  IV  of  the  act  closely 
similar  phrases  are  used  in  the  same  sense,  and  as  denot- 
ing charges  made  by  forwarders  against  their  patrons. 
For  example,  it  is  provided  "All  of  rates  and  charges  of 
freight  forwarders  for  service  subject  to  this  part  shall  be 
stated  in  lawful  money  of  the  United  States."  Section 
405  (b).  4Tn  any  proceeding  to  determine  the  justness 
or  reasonableness  of  any  rate  or  charge  of  any  freight 
forwarder,  for  service  subject  to  this  part,  there  shall  not 
be  taken  in  consideration  or  allowed  as  evidence  or  ele- 
ments of  value  of  the  property  of  such  forwarder  either 
goodwill,  earning  power,  or  the  permit  under  which  such 
forwarder  is  operating."     Section  406  (c).     "In  the  exer- 


cise  of  its  power  to  prescribe  just  and  reasonable  rates 
and  charges  of  freight  forwarders  *  *  *  the  Commission 
shall  give  due  consideration  *  *  *  to  the  inherent  nature 
or  freight  forwarding  *  *  *."  Section  406  (d).  "When- 
ever in  any  investigation  under  this  part  *  *  *  there 
shall  be  brought  in  issue  any  rate,  charge,  classification, 
regulation,  or  practice  of  any  freight  forwarder,  made  or 
imposed  by  authority  of  any  State,  the  Commission,  before 
proceeding  to  hear  and  dispose  of  such  issue,  shall  cause 
the  State  or  States  interested  to  be  notified  *  *  *."  Sec- 
tion 406  (f).     (Italics  ours.) 

In  all  of  these  passages  the  words  "rates  or  charges  of 
freight  forwarders"  or  the  closely  similar  terms  employed 
are  quite  obviously  used  in  the  sense  of  rates  or  charges 
exacted  from  the  public  by  the  forwarders.  Since  the 
general  rule  requires  that  words  used  in  one  place  in 
legislative  enactments  should  be  regarded  as  having  the 
same  meaning  in  other  places  in  the  statute,  it  is  reason- 
able to  conclude  that  the  term  "rates  of  freight  for- 
warders" in  section  419  has  reference  to  the  charges  made 
to  patrons,  rather  than  to  payments  made  by  forwarders 
to  other  persons.  Pampanga  Sugar  Mills  v.  Trinidad, 
279  U.  S.  211,  73  L.  Ed.  665;  50  Amer.  Juris.  259. 

The  statute  on  its  face,  therefore,  must  be.  regarded  as 
conferring  immunity  only  with  respect  to  the  rates  which 
forwarders  charged  their  patrons  prior  to  the  effective 
date  of  Section  419.  It  cannot,  consistently  with  the 
literal  meaning  of  its  definitely  plain  and  unambiguous 
terms,  be  construed  as  in  any  way  affecting  a  suit  such 
as  the  one  at  bar,  for  the  collection  of  undercharges  in  the 
rates  of  a  common  carrier  by  railroad,  even  where  those 
rates  have  been  exacted  for  transportation  service  per- 
formed by  the  railroad  for  a  forwarder. 


— 9— 

II. 

The  Legislative  History  of  Section  419  Demonstrates 
That  It  Does  Not  Affect  Suits  for  Collection  of 
Rates  of  Railroads. 

The  appellant  contends  that  its  construction  of  Section 
41-9  is  supported  by  the  legislative  history  of  the  statute. 
He  describes  the  situation  of  forwarders  before  and  after 
enactment  of  the  statute,  and  he  quotes  from  House 
Report  No.  1172,  77th  Congress,  First  Session,  one  of  the 
Committee  reports  on  the  bill. 

But  the  legislative  history  of  Section  419  affords  no 
support  for  the  position  of  the  appellant.  On  the  con- 
trary, it  shows  that  the  section  was  enacted  for  the 
specifically  limited  purpose  of  affording  relief  from  lia- 
bility in  connection  with  the  establishment,  collection,  etc., 
of  the  rates  charged  by  freight  forwarders  to  their 
patrons  and  joint  rates  or  divisions  between  freight  for- 
warders and  common  carriers  by  motor  vehicle  subject  to 
the  Interstate  Commerce  Act.  It  shows  that  Congress 
had  not  the  slightest  intention  of  affecting  the  jurisdic- 
tion of  the  courts  over  suits  to  collect  undercharges  in  the 
rates  of  railroads  whether  filed  against  forwarders  or 
other  users  of  rail  service. 

The  purpose  of  Section  419,  as  expressly  stated  in  com- 
mittee reports  on  the  bill,  was  to  relieve  freight  forward- 
ers and  connecting  common  carriers  by  motor  vehicle 
from  the  consequences  of  far-reaching  irregularities  in 
connection  with  their  charges  to  the  public  and  in  con- 
nection with  the  division  of  these  charges  between  them 
which  occurred  between  the  passage  of  Part  II  o\  the 
Interstate  Commerce  Act  in  1933,  and  the  passage  of 
Part  IV  in   1942,     No  irregularities   in   the   payment   by 
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forwarders  for  rail  service  were  brought  to  the  attention 
of  Congress,  and  there  is  not  the  slightest  indication  any- 
where in  the  legislative  history  of  Section  419  of  an  inten- 
tion on  the  part  of  Congress  to  relieve  forwarders  of  the 
payment  of  railroad  undercharges. 

The  business  of  freight  forwarders  is  to  collect  small 
shipments  of  goods,  consolidate  them  and  then  re-ship 
them  in  bulk  over  the  lines  of  other  common  carriers — 
by  railroad,  by  water,  and  by  motor  vehicle.  When  they 
use  the  services  of  rail  or  water  carriers,  they  pay  the 
regularly  published  tariff  rates  just  as  any  other  shipper. 
In  their  railroad  operations  their  opportunity  for  profit 
is  derived  from  the  spread  between  the  carload  rates 
under  which  they  ship  and  the  less  than  carload  rates 
which  their  patrons  would  have  to  pay  if  they  tendered 
their  shipments  directly  to  the  railroads.  The  forwarders 
attract  patronage  by  offering  rates  lower  than  the  less 
than  carload  but  higher  than  the  carload  rates  of  the 
railroad.  In  their  water  carrier  operations  an  analogous 
situation  obtains.  In  the  highway  transportation  field, 
the  arrangements  of  forwarders  with  the  motor  carriers 
have  had  a  checkered  history  in  recent  years. 

Before  the  passage  of  the  Motor  Carrier  Act  of  1935, 
Part  II  of  the  Interstate  Commerce  Act  (49  U.  S.  C.  A. 
301-327),  the  amount  of  compensation  paid  by  forwarders 
to  motor  carriers  for  transporting  freight  was  determined 
by  private  contract.  The  Motor  Carrier  Act  required 
carriers  subject  to  regulation  to  file  tariffs  with  the  Inter- 
state Commerce  Commission,  directed  the  rates  named  in 
such  tariffs  to  be  strictly  observed,  and  prohibited  any 
deviation  therefrom  under  severe  penalties.  The  new 
legislation  made  it  impossible  for  a  motor  carrier  subject 
to   the   Act    to   continue   the    former   practice   of   entering 
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into  private  contracts  governing-  the  rates  at  which  they 
would  transport  forwarder  traffic.  The  forwarders,  how- 
ever, concluding  that  they  were  common  carriers  subject 
to  the  Act,  filed  their  tariffs  with  the  Commission  and 
entered  into  agreements  with  various  motor  carriers  sub- 
ject to  the  Act  for  the  division  of  joint  rates  as  set  forth 
in  the  tariffs.  The  motor  carriers,  acquiescing  in  this 
view,  quite  generally  filed  with  the  Commission  con- 
currences in  the  forwarder  tariffs. 

These  arrangements,  however,  were  upset  by  the  de- 
cision of  the  Interstate  Commerce  Commission  in  Acme 
Fast  Freight,  Inc.,  et  al,  2  M.  C.  C.  415  (1937),  8  M. 
C.  C.  211  (1938),  17  M.  C.  C.  549  (1939),  that  for- 
warders were  not  subject  to  the  Motor  Carrier  Act  of 
1935,  and  that  they  did  not  have  the  right  to  file  tariffs 
with  the  Commission  or  to  enter  into  joint  rates  with 
motor  carriers  subject  to  the  Act.  The  Commission 
ordered  stricken  from  its  files  the  tariffs  thus  found  to  be 
illegal.  The  decision  of  the  Commission  was  upheld  by 
a  three-judge  court  in  Acme  Fast  Freight  v.  I  rnited  States 
(1940),  30  Fed.  Supp.  968,  and  the  decision  was  affirmed 
by  the  Supreme  Court  in  Acme  Fas!  Freight  v.  United 
States  (1940)  309  U.  S.  638,  60  S.Ct.  810,  84  L.  Ed.  993. 
The  Commission  rendered  similar  decisions  in  other  cases. 
In  all  of  such  cases,  however,  it  postponed  the  effective 
date  of  the  orders  from  time  to  time  to  permit  those 
affected  to  seek  relief. 

These  decisions  were  a  serious  blow  to  the  forwarders 
and  to  the  common  carriers  by  motor  vehicle  subject  to 
the  Act  who  had  maintained  joint  rates  with  the  for- 
warders. Both  groups  o\  carriers  were  exposed  to 
severe  liabilities,  civil  and  criminal.     The   forwarders  had 
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established,  published  and  collected  from  their  patrons 
rates  under  an  unauthorized  and  illegal  procedure.  Both 
the  forwarders  and  the  motor  carriers  had  established 
illegal  joint  rates  and  divisions.  There  was  grave  danger 
that  the  forwarders  might  be  held  liable  to  the  truckers 
who  had  handled  freight  for  them  for  the  difference  be- 
tween the  amounts  of  the  charges  as  computed  according 
to  the  motor  carrier  tariffs  legally  on  file  with  the  Com- 
mission and  the  amounts  of  the  compensation  actually  paid 
in  accordance  with  the  invalid  joint  rate  and  division 
tariffs.  Many  suits  of  this  nature  were  threatened  and 
some  were  actually  brought  against  the  forwarders. 
Unless  they  could  secure  relief  they  faced  the  danger  of 
financial  ruin. 

They  appealed  to  Congress  for  relief.  The  result  was 
the  passage  of  Part  IV  of  the  Interstate  Commerce  Act, 
approved  May  16.  1942,  in  which  Congress  provided  for 
the  regulation  of  forwarders  and  included  in  Section  419 
a  provision  for  relief  from  the  past  irregularities. 

The  legislative  history  as  thus  briefly  outlined  is  borne 
out  not  only  in  the  cases  already  cited,  but  in  the  various 
committee  reports  in  the  Senate  and  the  House. 

Part  IV  of  the  Interstate  Commerce  Act  was  Senate 
Bill  210  of  the  77th  Congress.  1st  Session.  There  were 
no  hearings  on  this  bill.  However,  S.210  was  merely  a 
reintroduction.  in  substance,  of  Senate  Bills  3665  and 
3666.  which  had  been  introduced  in  the  76th  Congress 
but  not  acted  on.  Hearings  were  held  on  S.  3665  and 
3666  and  are  embraced  in  the  transcript  of  the  hearings 
on  Senate  Resolution  146. 

The  House  counterpart  of  S.  210  was  II.  R.  3684, 
introduced  by  Mr.  Lea  at  the  77th  Congress,   1-t  Session. 
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Hearings  were  held  on  this  bill.  I  [owever,  the  House 
Committee  on  Interstate  and  Foreign  Commerce  sub- 
stituted S.  210  with  amendments  for  H.  R.  3684  and 
filed  its  report  on  that  basis.  Because  of  the  amendments 
proposed  by  the  House  Committee  a  conference  committee 
was  appointed  and  it  made  certain  modifications  of  the 
House  amendments,  and  S.  210  as  thus  amended  became 
Part  IV  of  the  act. 

The  appellant  has  quoted  a  few  paragraphs  from  House 
Report  No.  1172,  77th  Congress,  1st  Session.  But  these 
passages  are  either  altogether  irrelevant  or  are  couched 
in  language  of  such  generality  as  to  afford  no  assistance 
to  the  solution  of  the  present  problem.  Other  portions  of 
that  report,  however,  are  both  relevant  and  specific  and 
disclose  the  real  purpose  of  Congress  in  enacting  Section 
419  to  be  as  already  outlined.  For  instance,  the  report 
states : 

"Forwarders  have  been  in  operation  for  many 
years,  but  their  greatest  growth  and  development 
came  with  the  advent  of  the  motor  truck  as  a  trans- 
port agency.  *  *  * 

"Prior  to  the  passage  of  the  Motor  Carrier  Act, 
1935,  the  forwarders  employed  the  services  of  the 
motor  carriers  under  special  contractual  arrange- 
ments, much  as  did  the  express  companies  in  their 
inception.  *  *  * 

"When  the  Motor  Carrier  Act  became  effective  as 
to  tariffs  of  motor  carriers,  in  1936,  the  contractual 
arrangements  were,  as  a  result  thereof,  abrogated. 
The  forwarders  saw  in  this  no  threat  to  their 
operations,  however,  for  they  assumed,  as  did  many 
others  at  that  time,  that  Congress  had  intended  to 
and    did    provide    for    the    regulation    of    forwarding 
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carriers  in  the  Motor  Carrier  Act.  The  language 
in  the  act  which  seemed  to  indicate  such  an  intent 
was  contained  in  Section  203(a),  paragraph  14,  as 
follows : 

"  'The  term  "common  carrier  by  motor  vehicle" 
means  any  person  which  holds  itself  out  to  the  gen- 
eral public  to  engage  in  the  transportation  by  motor 
vehicle  in  interstate  or  foreign  commerce  of  passen- 
gers or  property  or  any  class  or  classes  thereof  for 
compensation,  whether  over  regular  or  irregular 
routes,  except  transportation  by  motor  vehicle  by  an 
express  company  to  the  extent  that  such  transporta- 
tion has  hereof  ore  been  subject  to  Part  I,  to  which 
extent  such  transportation  shall  continue  to  be  con- 
sidered to  be  and  shall  be  regulated  as  transporta- 
tion subject  to  Part  I.' 

"Freight  forwarders  accordingly  filed  their  tariffs 
with  the  Interstate  Commerce  Commission  and,  pur- 
suant to  the  provisions  of  the  act,  entered  into 
arrangements  with  their  connecting  truck  operators 
under  which  the  truck  operators  filed  concurrences  in 
the  tariffs  of  the  freight  forwarders  as  joint  oper- 
ators. In  other  words,  the  forwarders  substituted  a 
joint  rate  arrangement  for  the  previously  existing 
contractual  arrangement,  and  generally,  the  same 
basis  of  compensation  for  the  services  rendered  by 
the  trucks  as  had  been  in  existence  prior  to  the 
enactment  of  the  Motor  Carrier  Act  was  continued. 

"Making  a  test  case  of  the  application  of  Acme 
Fast  Freight,  Inc.,  a  forwarder,  for  a  certificate 
under  the  act,  the  Commission,  in  1937,  in  docket 
MC-2200,  held  that  forwarding  companies  were  not 
included  within  the  definition  above  quoted  and  were, 
therefore,  not  regulated  by  the  Motor  Carrier  Act, 
and   later   ordered    Acme's    tariffs    .stricken    from    the 
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files.  Other  forwarding  companies  with  tarifTs  on 
file  with  the  Commission  were  later  joined  in  an  all- 
inclusive  proceeding-  under  docket  ex  parte  No. 
MC-31,   and   their   tariffs   were   likewise  rejected. 

"Recognizing1  the  chaotic  condition  which  would 
be  created,  however,  if  its  orders  in  these  cases 
became  effective  before  Congress  had  an  opportunity 
to  consider  and  enact  appropriate  legislation  relating 
to  freight  forwarders,  the  Commission  postponed 
the  effectiveness  of  such  orders.  During  the  time 
Congress  has  had  such  legislation  under  considera- 
tion, as  outlined  above,  the  Commission  from  time 
to  time  made  further  postponments.     *     *     *." 

Dealing    specifically    with    the    section    now    numbered 
419,  the  House  report  continues: 

"As  has  been  previously  explained  in  this  report, 
freight  forwarders  and  common  carriers  by  motor 
vehicle  subject  to  Part  II  have  been  for  a  number 
of  years  operating  under  joint  rates,  which,  by  reason 
of  the  decision  of  the  Commission  in  the  Acme  case, 
and  in  the  other  freight  forwarder  cases,  they  prob- 
ably had  no  authority  to  establish  and  observe,  even 
though  the  Commission's  orders  in  those  cases  have 
not  yet  become  effective.  As  a  result  of  this,  various 
persons  may  have  subjected  themselves  to  penalties 
and  liabilities  under  Federal  statutes,  even  though 
during  the  period  of  operation  under  such  joint 
rates  there  may  have  been  no  deliberate  intention  to 
violate  the  law,  and  no  way  of  knowing  for  certain 
whether  they  were  violating  the  law.  Freight  for- 
warders may  be  liable  on  account  of  failure  to  pay 
the  regularly  published  tariff  rales  of  common  carriers 
by  motor  vehicle.  Common  carriers  by  motor 
vehicle  may  be  subject  to  liability  because  of   failure 
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to  collect  from  freight  forwarders  their  regularly 
published  local  rates.  It  is  possible  that  shippers  may 
also  technically  be  subject  to  liabilities. 

"This  section  relieves  freight  forwarders,  common 
carriers  by  motor  vehicle,  and  other  persons  from 
penalties  and  liabilities  under  the  Interstate  Com- 
merce Act  or  any  other  Federal  statute  on  account  of 
anything  done  or  omitted  to  be  done,  prior  to  the 
enactment  of  Part  IV,  in  connection  with  the  estab- 
lishment, charging,  collection,  receipt,  or  payment  of 
rates  of  freight  forwarders,  or  joint  rates  or  divi- 
sions between  freight  forwarders  and  common  car- 
riers by  motor  vehicle  subject  to  Part  II." 

The  report  of  the  Senate  Committee  on  Interstate 
Commerce  (S.  Rept.  132,  77th  Cong.,  1st  Sess.)  comments 
on  the  occasion  for  the  passage  of  an  act  regulating 
freight  forwarders,  upon  the  uncertainty  as  to  the  pro- 
priety of  the  joint  rates  with  motor  carriers  that  freight 
forwarders  had  sought  to  publish,  and  upon  the  Com- 
mission's decisions,  sustained  by  the  Supreme  Court, 
holding  that  freight  forwarders  were  not  subject  to  the 
1935  act.  Nothing  was  said  about  liability  for  past  acts. 
S.  210  as  introduced  contained  no  paragraph  equivalent 
to  present  Section  419. 

The  report  of  the  conference  committee  (H.  Rept.  No. 
2066,  77th  Cong.,  2nd  Sess.)  on  S.  210  contains  the 
following  comment  on  Section  419: 

"Section  419  of  the  Mouse  Amendment,  because 
of  the  unsettled  legal  status  of  joint  rate  arrange- 
ments between  common  carriers  by  motor  vehicle 
and  freight  forwarders  since  the  decision  of  the 
Commission  in  the  Acme  case  (docket  MC-2200)  in 
1937,   provided   that  no  person  should  be  subject   to 
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any  punishment  or  liability  under  the  provisions  of 
any  Federal  statute,  on  account  of  any  act  done  or 
omitted  to  be  done  prior  to  the  effective  date  of 
Part  IV,  in  connection  with  the  establishment, 
charging,  collection,  receipt,  or  payment  of  rates  of 
freight  forwarders,  of  joint  rates  or  divisions  be- 
tween freight  forwarders  and  common  carriers  by 
motor  vehicle  subject  to  the  Interstate  Commerce 
Act.  The  Senate  bill  contained  no  such  provision. 
Section  419  of  the  conference  substitute  is  the  same 
as  the  section  passed  by  the  Mouse,  except  that  it 
grants  such  immunity  from  punishment  or  liability 
under  the  provisions  of  the  Interstate  Commerce  Act 
only.  This  change  accords  with  the  recommendation 
made  by  the  Attorney  General  of  the  United 
States." 

The  foregoing  statements  from  the  committee  reports 
plainly  show  a  Congressional  intent  to  limit  the  purpose 
and  application  of  Section  419  to  the  precise  situation 
clearly  outlined  in  the  reports.  The  narrowing  of  the 
scope  of  Section  419  by  the  conference  committee,  at 
the  suggestion  of  the  Attorney  General,  is  significant  in 
this  connection.  Also  of  some  significance  is  the  differ- 
ence between  the  wording  of  the  section  in  the  House  Bill 
as  originally  introduced  and  the  wording  as  it  now  appears 
in  the  act.  In  H.  R.  3684  the  section  (then  numbered 
418)  reads  as  follows: 

"No  person  shall  be  held  to  be  subject  to  any  crimi- 
nal or  civil  liability  under  any  provision  of  this  Act 
on  account  of  any  act  done  or  omitted  to  be  done, 
prior  to  the  effective  date  of  this  part,  in  connection 
with  transportation  which  would  have  been  trans- 
portation subject  to  this  part  if  this  part  had  been  in 
effect  at  the  time  of  such  act  or  omission." 
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The  foregoing  language,  although  clearly  intended  to 
have  the  same  meaning  and  purpose,  is  sufficiently  general 
that  it  might  be  construed  to  afford  broader  immunity  than 
can  now  possibly  be  claimed  under  the  explicit  provisions 
of  Section  419. 

The  intention  of  Congress  in  enacting  Section  419  was, 
it  is  overwhelmingly  clear,  to  relieve  forwarders  and  con- 
necting carriers  from  a  predicament  in  which  they  found 
themselves  as  a  result  of  the  decision  in  the  Acme  case 
invalidating  the  published  tariffs  naming  the  rates  charged 
by  forwarders  to  their  patrons  as  well  as  the  joint  rates 
and  divisions  between  forwarders  and  common  carriers  by 
motor  vehicle  subject  to  the  act.  This  was  as  far  as  Sec- 
tion 419  was  intended  to  go.  There  was  not  the  slightest 
indication  of  a  purpose  to  deprive  the  courts  of  jurisdiction 
of  proceedings  against  forwarders  arising  out  of  other 
transactions,  such  as  failure  to  pay  the  legally  established 
rates  of  railroad  companies.  The  purpose  Congress  had 
in  mind  was  carried  out  in  the  wording  of  Section  419, 
and  there  is  complete  harmony  between  the  plain,  literal 
and  natural  meaning  of  the  language  there  employed  and 
the  legislative  history  of  the  statute. 
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Conclusion. 

While  Section  419  is  plain  and  unambiguous  on  its  face 
and  there  is  no  need  for  resort  to  construction,  reference 
to  its  legislative  history  demonstrates  beyond  the  possibil- 
ity of  a  doubt  that  it  was  not  intended  to  deprive  the 
courts  of  jurisdiction  of  suits  to  collect  undercharges  in 
the  rates  of  railroads,  whether  hied  against  forwarders 
or  other  users  of  rail  service,  but  that  on  the  contrary  it 
was  enacted  for  the  specifically  limited  purpose  of  afford- 
ing relief  from  liability  in  connection  with  the  establish- 
ment, collection,  etc.,  of  the  rates  charged  by  freight  for- 
warders to  their  patrons  and  joint  rates  or  divisions  be- 
tween freight  forwarders  and  common  carriers  by  motor 
vehicle  subject  to  the  Interstate  Commerce  Act. 

Section  419  did  not  deprive  the  District  Court  of  juris- 
diction of  the  complaint  in  this  case,  and  the  Court  prop- 
erly entered  judgment  in  favor  of  the  appellee.  The  judg- 
ment should  be  affirmed. 

Dated:  October  28,  1944. 

Respectfully  submitted, 

Jonathan  C.  Gibson, 
William  F.  Brooks, 
560  South  Main  Street,  Los  Angeles  13, 
Attorneys  for  Appellee, 
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In  the  District  Court  of  the  United  States  in  and 

for  the  District  of  Montana 

Butte  Division 

No.  110 

UNITED  STATES  OF  AMERICA, 

Libelant, 
v. 

406  Bottles  of  Distilled  Liquor, 

Libelees. 

Be  It  Remembered  that  on  May  25,  1943,  the 
Libel  of  Information  for  Condemnation  of  the 
Libelant  United  States  of  America  was  filed  herein, 
being  in  the  words  and  figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [2] 

LIBEL    OF    INFORMATION    FOR 
CONDEMNATION 

The  United  States  of  America  in  its  own  right, 
by  R.  Lewis  Brown,  Assistant  Attorney  of  the 
United  States,  in  and  for  the  District  of  Montana, 
brings  this  libel  of  information  for  condemnation 
against  the  libelees  above  named  in  a  civil  cause 
for  the  forfeiture  and  condemnation  of  certain 
distilled  liquors  as  hereinafter  set  forth  because 
of  a  violation  of  the  Internal  Revenue  Laws  of 
the  United  States,  and  upon  information  and  belief 
alleges  as  follows: 

I. 

That  tins  Court  has  jurisdiction  <>r  the  subject 
matter  hereof  by  reason  of  the  provisions  of  Sec- 
tion 3723(a),  Title  26,  United  States  Code. 
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II. 

That  on  the  20th  day  of  April,  1943,  there  was 
seized  on  land,  at  the  Atlas  Bar,  at  137  East  Park 
Street,  in  the  city  of  Butte,  county  of  Silver  Bow, 
state  and  district  of  Montana,  and  within  the 
jurisdiction  of  this  court,  by  certain  officers  of  the 
Internal  Revenue  of  the  United  States,  specially 
authorized  by  the  Commissioner  of  Internal  Reve- 
nue of  the  United  States,  406  bottles  of  distilled 
liquor  consisting  of  whiskey,  brandy,  rum  and  gin, 
and  containing  60.9  proof  gallons  of  alcohol,  more 
or  less,  because  of  certain  violations  of  the  Internal 
Revenue  Laws  of  the  United  States,  as  follows: 

[3] 

III. 

That  by  virtue  of  the  provisions  of  Subdivision 
(j),  Section  2800,  Title  26,  U.  S.  C,  there  became 
due  and  payable  on  the  1st  day  of  November,  1942, 
a  floor  stocks  tax  of  $2.00  on  each  proof  gallon,  and 
a  proportionate  tax  at  a  like  rate  on  all  fractional 
parts  of  such  proof  gallon  upon  all  distilled  spirits 
upon  which  the  Internal  Revenue  tax  imposed  by 
law  had  been  paid  and  which  on  the  said  1st  day 
of  November,  1942,  were  held  and  intended  for  sale. 

IV. 

That  on  the  said  1st  day  of  November,  1942,  the 
premises  at  137  East  Park  Street,  in  the  city  of 
Butte  as  aforesaid,  were  used  and  occupied  as  a 
saloon  and  a  place  where  distilled  spirits,  upon 
which  such  Internal  Revenue  tax  aforesaid  was 
imposed,  were  held,  intended  for  sale  and  sold  for 
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beverage    purposes,    and    that    such    business    was 
being  carred  on  under  the  name  of  the  Atlas  Bar. 

V. 

That  on  the  said  20th  day  of  April,  1943,  certain 
Internal  Revenue  officers  of  the  United  States  as 
aforesaid  went  into  the  said  premises  at  137  East 
Park  Street,  known  as  the  Atlas  Bar,  and  found 
therein  and  upon  the  said  premises  certain  distilled 
spirits,  in  bottles,  on  which  the  above  named  tax 
was  imposed  and  upon  which  the  said  tax  had  not 
been  paid,  and  in  addition  found  therein  and  in  the 
said  place  or  building  certain  other  quantities  of 
distilled  spirits,  in  bottles,  and  that  such  of  the  said 
distilled  spirits,  in  bottles,  upon  which  the  said  tax 
had  been  imposed  and  which  had  not  been  paid,  and 
which  were  in  the  said  Atlas  Bar  on  the  said  20th 
day  of  April,  1943,  were  there  kept,  maintained  and 
had  for  the  purpose  of  being  sold  or  removed  by  the 
owners  thereof  and  the  persons  [4]  operating  the 
said  business  in  fraud  of  the  Internal  Revenue  Laws 
of  the  United  States,  or  with  design  to  avoid  pay- 
ment of  the  said  taxes  so  levied  and  assessed  upon 
such  distilled  spirits,  and  that  by  reason  thereof 
and  of  the  provisions  of  Section  3720,  Title  26, 
U.  S.  C,  such  distilled  liquors  and  all  other  dis- 
tilled liquors  in  the  said  place  or  building  became 
subject  to  seizure  and  forfeiture  to  the  United 
States  and  the  same  and  the  whole  thereof  were 
immediately  seized  by  the  said  officers  of  the  In- 
ternal Revenue  of  the  United  States  and  taken  into 
their  possession  and  custody  and  that  the  same  now 
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is  in  their  said  possession  and   custody   at   Butte, 
Montana, 

Wherefore,  in  consideration  of  the  premises,  your 
libelant  prays  that  all  of  said  distilled  spirits  so 
seized,  consisting  of  406  bottles  of  distilled  spirits 
as  aforesaid  may  be  proceeded  against  for  for- 
feiture and  condemnation  in  accordance  with  the 
Internal  Revenue  Laws  of  the  United  States  and 
to  this  end  this  Honorable  Court  may  issue  process 
in  due  form  according  to  the  course  of  this  court 
in  cases  of  admiralty  and  maritime  jurisdiction, 
and  that  all  persons,  firms,  and  corporations  hav- 
ing or  pretending  to  have  any  right,  title  or  in- 
terest or  claim  in  and  to  said  distilled  spirits  above 
mentioned  may  be  cited  to  appear  herein  and 
answer  all  and  singular  the  premises  aforesaid, 
and  that  if  they  cannot  be  found  they  may  be  cited 
to  appear  by  process  of  publication  in  the  manner 
provided  by  law. 

That  by  an  appropriate  order  this  Honorable 
Court  may  adjudge  and  decree  that  the  said  406 
bottles  of  distilled  spirits,  particularly  described 
and  mentioned,  be  declared  forfeited  and  con- 
demned at  the  suit  of  this  libelant  according  to 
the  Internal  Revenue  Laws  of  the  United  States, 
and  that  the  same  be  by  this  [5]  Court  directed  to 
be  turned  over  and  delivered  to  the  United  States 
and  its  proper  officers  for  its  use,  and  that  your 
libelant  have  a  decree  for  costs  against  the  owe 
or  holders  of  the  said  distilled  spirits  condemned 
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and   such   further   order   or   other   relief   or   judg- 
ment as  the  nature  of  the  case  may  require. 
R.  LEWIS  BROWN 

Assistant  Attorney  for  the 
United  States,  in  and  for 
the  District  of  Montana. 

[6] 

United  States  of  America, 

District  of  Montana — ss. 

R.  Lewis  Brown,  being  first  duly  sworn,  on  oath, 
deposes  and  says: 

That  he  is  a  duly  appointed,  qualified  and  acting 
Assistant  Attorney  of  the  United  States,  in  and 
for  the  District  of  Montana,  and  as  such  makes 
this  verification  to  the  foregoing  Libel  of  Informa- 
tion for  Condemnation;  that  he  has  read  the  said 
Libel  of  Information  for  Condemnation  and  knowTs 
the  contents  thereof,  and  that  the  same  is  true  to 
the  best  of  his  knowledge,  information  and  belief. 
R.  LEWIS  BROWN 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  May,  1943. 

[Seal]  HAROLD  L.  ALLEN 

Deputy  Clerk,  United  States 
District  Court,  District  of 
Montana. 

[Endorsed]:  Piled  May  25,  1943,  C.  R.  Garlow, 
Clerk.  [7] 

That  on  June  3,  1943  the  Notice  of  Seizure  was 
filed  herein  in  the  words  and  figures  following,  to- 
wit: 
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[Title  of  District  Court  and  Cause.]  [8] 

PROOF  OF  PUBLICATION 

State  of  Montana, 
County  of  Silver  Bow — ss. 

Clarence  E.  Blewett,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  the  Principal  Clerk  of 
the  Montana  Labor  News,  a  newspaper  of  general 
circulation  published  at  the  City  of  Butte,  in  Sil- 
ver Bow  County,  State  of  Montana;  that  the  notice 
of  which  a  copy  is  hereto  attached  was  first  pub- 
lished in  its  issue  of  May  27,  1943,  and  was  pub- 
lished in  its  issue  of  May  27,  1943,  the  last  publi- 
cation thereof  being  in  the  issue  dated  the  twenty- 
seventh  day  of  May,  1943. 

CLARENCE  E.  BLEWETT 
Principal  Clerk. 

(Here  appears  printed  Notice  of  Seizure — omit- 
ted to  avoid  unnecessary  duplication.)  First  publi- 
cation May  27,  1943— IT. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  May,  1943. 

[Notarial  Seal]         PRANK  L.  RILEY, 
Notary  Public  for  the  State  of  Montana,  residing 
at  Butte,  Montana. 

My  commission  expires  Jan.  8,  1946.  [9] 
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[Title  of  District  Court  and  Cause.] 
NOTICE  OF  SEIZURE 

Notice  Is  Hereby  Given  that  a  libel  of  infor- 
mation for  condemnation  has  been  filed  by  the  above 
named  libelant  in  the  above  entitled  Court  and 
cause : 

That  by  order  of  Court  there  has  been  seized  on 
land  at  Butte,  in  the  county  of  Silver  Bow,  and 
within  the  state  and  district  of  Montana,  the  fol- 
lowing, to-wit: 

406  Bottles  of  Distilled  Liquor; 

That  said  libelant  prays  in  said  libel  of  infor- 
mation for  condemnation  that  the  above  described 
distilled  liquor  be  condemned  and  forfeited  to  the 
United  States  of  America  upon  the  following 
grounds : 

That  this  Court  has  jurisdiction  of  the  subject 
matter  hereof  by  reason  of  the  provisions  of  Sec- 
tion 3723(a),  Title  26,  United  States  Code. 

That  on  the  20th  day  of  April,  1943,  there  was 
seized  on  land,  at  the  Atlas  Bar,  at  137  East  Park 
Street,  in  the  city  of  Butte,  county  of  Silver  Bow, 
state  and  district  of  Montana,  and  within  the  juris- 
diction of  this  court,  by  certain  officers  of  the  In- 
ternal Revenue  of  the  United  States,  specially  au- 
thorized by  the  Commissioner  of  Internal  Revenue 
of  the  United  States,  406  bottles  of  distilled  liquor 
consisting  of  whiskey,  brandy,  rum  and  gin,  and 
containing  60.9  proof  gallons  of  alcohol,  more  or 
less,  because  of  certain  violations  of  the  Internal 
Revenue  Laws  of  the   United   States,   as   follows: 
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That  by  virtue  of  the  provisions  of  Subdivision  (j), 
Section  2800,  Title  [10]  26,  U.  S.  < !.,  there  became 
due  and  payable  on  the  1st  day  of  November,  1942, 
a  floor  stocks  tax  of  $2.00  on  each  proof  gallon,  and 
a  proportionate  tax  at  a  like  rate  on  all  fractional 
parts  of  such  proof  gallon  upon  all  distilled  spirits 
upon  which  the  Internal  Revenue  tax  imposed  by 
law  had  been  paid  and  which  on  the  said  1st  day  of 
November,  1942,  were  held  and  intended  for  sale; 
that  on  the  1st  day  of  November,  1942,  the  premises 
at  137  East  Park  Street,  in  the  city  of  Butte,  as 
aforesaid,  were  used  and  occupied  as  a  saloon  and 
a  place  where  distilled  spirits,  upon  which  such  In- 
ternal Revenue  tax  aforesaid  was  imposed,  were 
held,  intended  for  sale  and  sold  for  beverage  pur- 
poses, and  that  such  business  was  being  carried  on 
under  the  name  of  the  Atlas  Bar;  that  on  the  said 
20th  day  of  April,  1943,  certain  Internal  Revenue 
officers  of  the  United  States  as  aforesaid,  went  into 
the  said  premises  at  137  East  Park  Street,  known  as 
the  Atlas  Bar,  and  found  therein  and  upon  the  s 
premises  certain  distilled  spirits,  in  bottles,  on 
which  the  above  named  tax  was  imposed  and  upon 
which  the  said  tax  had  not  been  paid,  and  in  addi- 
tion found  therein  and  in  the  said  place  or  build- 
ing certain  other  quantities  of  distilled  spirits,  in 
bottles,  and  that  such  of  the  said  distilled  spirits,  in 
bottles,  upon  which  the  said  tax  had  been  imposed 
and  which  had  not  been  paid,  and  which  were  in  the 
said  Atlas  Bar  on  the  said  20th  day  of  April,  1943, 
were  there  kept,  maintained  and  had  for  the  pur- 
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pose  of  being  sold  or  removed  by  the  owners  there- 
of and  the  persons  operating  the  said  business  in 
fraud  of  the  Internal  Revenue  Laws  of  the  United 
States,  or  with  design  to  avoid  payment  of  the  said 
taxes  so  levied  and  assessed  upon  such  distilled 
spirits,  and  that  by  reason  thereof  and  of  the  pro- 
visions of  Section  3720,  Title  26,  IT.  S.  C,  such 
distilled  liquors  and  all  other  distilled  liquors  in 
the  said  place  or  building  became  subject  to  seizure 
and  forfeiture  to  the  United  States  and  the  same 
and  the  whole  thereof  were  immediately  seized  by 
the  said  officers  of  the  Internal  Revenue  of  the 
United  States  and  taken  into  their  possession  and 
custody  and  that  the  same  now  is  in  their  said  pos- 
session and  custody  at  Butte,  Montana.  [11] 

That  no  libel  of  information  for  condemnation 
has  been  instituted  under  the  Internal  Revenue 
Laws  of  the  United  States  of  the  said  distilled 
spirits  hereinbefore  described,  in  any  court  of  com- 
petent jurisdiction  and  that  the  proceedings  herein 
are  the  only  proceedings  instituted  and  pending  in 
said  matter; 

Notice  Is  Further  Given  that,  by  order  of  Court, 
all  libelees  herein  named  and  all  persons,  firms 
and  corporations  having  or  claiming  any  interest 
in  said  distilled  spirits,  or  having  anything  to  say 
why  the  same  should  not  be  condemned  and  for- 
feited, appear  and  file  their  respective  answers, 
claims  and  defenses  to  such  libel  of  information  for 
condemnation,  setting  forth  their  interest  in  or 
claims    to   said   distilled    spirits    libeled,    with    the 
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Clerk  of  the  above  named   court   at   Butte,   Mon- 
tana, on  or  before  the  11th  day  of  June,  1943. 

Dated  this  25th  day  of  May,  1943. 
E.  LIEBERG 

United    States    Marshal    for 
the  District  of  Montana. 
By     PAUL  J.  ERLER 
Deputy  Marshal 

[Endorsed]:  Filed  June  3,  1943,  C.  R.  Garlow, 
Clerk.  [12] 


That  on  June  2,  1943,  the  Claim  and  Interven- 
tion of  Owners  and  Answer  to  Libel  of  Edward 
Haft  and  Joseph  P.  Boyle  (also  called  J.  P.  Boyle 
and  Joe  Boyle),  as  co-partners  doing  business  un- 
der the  name  of  "Atlas  Bar"  was  filed  herein  in  the 
words  and  figures  following,  to-wit: 

[Title  of  District  Court  and  Cause,]  [13] 

CLAIM  AND  INTERVENTION   OF  OWNERS 
AND  ANSWER  TO  LIBEL 

To  The  Honorable  James  H.  Baldwin,  Judge  of 
The  District  Court  of  the  United  States  For 
The  District  of  Montana: 

Come  now  Edward  Haft  and  Joseph  Boyle  (also 
called  J.  P.  Boyle  and  Joe  Boyle),  as  co-partners 
doing  business  under  the  name  of  " Atlas  Bar."  and 
intervene  herein  as  the  owners  and  claimants  of 
the    above-named    libelee,    to-wit:    406    bottles    of 
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distilled  liquors;  and  file  this,  their  answer  to  the 
the  libel  of  information  for  condemnation  hereto- 
fore filed  herein,  and  allege: 

I. 

That  they  are,  each  and  both,  residents  of  Butte, 
in  the  State  and  District  of  Montana,  and  are  en- 
gaged in  business  as  the  "Atlas  Bar"  at  137  East 
Park  Street,  Butte,  Montana,  and  at  such  place  of 
business  are  retail  liquor  dealers,  duly  licensed  by  the 
United  States  to  engage  in  such  business  and  to 
sell  intoxicating  liquor  at  retail. 

II. 

Admit  the  allegations  of  paragraphs  I,  III  and 
IV  of  said  libel. 

III. 

Answering  paragraph  II  of  the  said  libel,  these 
claimants  admit  that  on  the  20th  day  of  April,  1943, 
there  was  seized  on  land,  at  the  Atlas  Bar,  137 
East  Park  Street,  in  the  City  of  Butte,  County  of 
Silver  Bow,  State  and  District  of  Montana,  and 
within  the  jurisdiction  of  this  Court,  by  said  offi- 
cers of  the  United  States,  406  bottles  of  distilled 
liquors,  consisting  of  whiskey,  brandy,  rum  and 
gin,  and  containing  60.9  proof  gallons  of  alcohol, 
more  or  less;  and  deny  each  and  every  other  all- 
gation  [14]  of  said  paragraph  II. 

IV. 

Denies  each  and  every  allegation  contained  in 
paragraph  V  of  said  libel. 
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V. 

Further  answering  said  paragraphs  II,  III  and 

V  of  said  libel,  these  answering  claimants  deny 
that  any  of  the  liquors  seized  by  the  agents  of  the 
United  States  Government,  the  libelant  herein,  on 
April  20,  1943,  at  137  East  Park  Street,  Butte, 
Montana,  was  subject  to  any  unpaid  internal  reve- 
nue taxes  of  any  kind,  character  or  description,  and 
allege  the  fact  to  be  that  all  taxes  had  been  paid 
on  each  and  every  one  of  the  406  bottles  of  distilled 
liquors  named  as  libelee  herein. 

By  way  of  first  affirmative  defense,  and  in  pro- 
pounding its  claim  of  ownership,  these  claimants 
and  intervenors  allege: 

I. 

That  they  are,  each  and  both,  residents  of  Butte, 
in  the  State  and  District  of  Montana,  and  are  en- 
gaged in  business  as  the  " Atlas  Bar"  at  137  East 
Park  Street,  Butte,  Montana,  and  at  such  place  of 
business  are  retail  liquor  dealers,  duly  licensed  by 
the  United  States  to  engage  in  such  business  and 
to  sell  intoxicating  liquor  at  retail. 

II. 

That  at  all  times  herein  mentioned  one  1).  E. 
Deneen  was  the  agent  in  charge  of  the  alcoholic  tax 
unit  for  the  District  of  Montana,  acting  under  the 
direction  and  jurisdiction  of  Lewis  Penwell,  Col- 
lector of  Internal  Revenue  for  the  District  of 
Montana;  and  that  the  acts  hereinafter  described 
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were  done  and  performed  by  D.  E.  Deneen  and  his 
deputies  and  assistants,  as  an  agent  in  charge  of 
the  alcoholic  tax  unit  for  the  District  of  Montana, 
purporting  to  act  under  Sec.  3720,  Title  26,  XL  S.  C. 

[15] 
III. 
That  heretofore  at  Butte,  in  the  State  and  Dis- 
trict of  Montana,  said  D.  E.  Deneen  did  enter  upon 
the  premises  of  these  petitioners,  at  137  East  Park 
Street,  Butte,  Montana;  and  without  search  war- 
rant, or  warrant  of  any  kind,  and  without  authority 
of  law,  did  take  from  the  possession  of  these  in- 
terveners, 106  bottles  of  distilled  liquors,  containing 
60.9  proof  gallons  of  alcohol,  more  or  less,  as  fol- 
lows : 
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IV. 

That  these  claimants  were,  on  the  20th  day  of 
April,  1943,  the  owners  and  in  possession  of  all  of 
the  distilled  liquors  last  [16]  above  described,  and 
on  April  20,  1943,  and  at  all  times  herein  men- 
tioned, were  and  have  been  duly  authorized  by  the 
United  States  Government  to  sell  such  liquors  at 

retail. 

V. 

That  all  Federal  taxes  on  each  and  every  one  of 
said  bottles  of  intoxicating  liquors,  or  distilled  spir- 
its, had  been  paid  in  full  long  prior  to  April  20, 
1943,  the  date  of  seizure;  and  that  none  of  said 
liquor,  at  the  time  of  seizure,  on  April  20,  1943,  or 
at  137  East  Park  Street,  was  contraband  in  the 
sense  that  no  Federal  tax  had  been  paid  thereon. 

VI. 

That  these  intervenors  had  paid  the  floor  tax  im- 
posed by  the  Internal  Revenue  Act  of  1942  on  such 
of  said  liquors  as  was  in  the  possession  of  these 
intervenors  on  November  1,  1942;  and  that  all  of 
such  liquors  as  were  purchased  subsequent  to  said 
date  were  purchased  by  these  intervenors  from  the 
Montana  Liquor  Store,  owned  and  operated  by  the 
State  of  Montana,  and  at  the  times  of  said  respec- 
tive purchase  said  liquors,  and  all  thereof,  had  had 
the  Federal  tax  paid  thereon. 

VII. 

That  all  of  said  bottles  bear  internal  revenue 
stamps,  showing  the  tax  thereon  to  have  been  paid, 
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with  the  exception  of  wines,  if  any,  which  show 
the  tax  receipts  and  tax  stamps  upon  the  original 
packages. 

VIII. 
That  no  just  or  legal  cause  existed  on  April  20, 
1943,  for  the  seizure  or  withholding  from  these  in- 
terveners of  said  property;  and  that  these  inter- 
venors  now  are,  and  at  the  time  of  said  seizure  and 
at  all  times  since  the  respective  dates  of  the  pur- 
chase of  said  liquors  have  been,  the  legal  owners  of 
each  and  all  of  said  bottles  of  liquor;  and  these 
intervenors  were  in  physical  possession  of  said  bot- 
tles of  liquor  at  their  said  place  of  [17]  business 
from  the  respective  dates  of  the  purchase  of  said 
liquors,  up  until  the  time  of  the  seizure  thereof  by 
said  D.  E.  Deneen,  as  aforesaid. 

IX. 

That  at  the  time  and  place  of  said  seizure,  said 
D.  E.  Deneen  and  his  deputies  also  took  from  the 
possession  of  these  intervenors,  and  now  withhold, 
all  invoices,  receipts  for  taxes  paid,  and  all  bills 
and  other  receipts,  and  other  evidences  of  purchases 
and  tax  transactions  then  in  possesion  of  these  in- 
tervenors; and  said  D.  E.  Deneen  and  his  deputies 
still  withhold  and  retain  said  papers  relating  to 
the  business  of  these  intervenors,  from  these  in- 
tervenors. 

X. 

That  these  intervenors  arc  entitled  to  the  imme- 
diate return  of  said  property  above  described. 
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Whereof  These  Interveners  and  Answering 
Claimants  Pray:  That  said  libel  of  information  for 
condemnation  be  dismissed;  that  this  Honorable 
Court  decree  a  restitution  of  the  aforesaid  property 
to  them;  and  that  this  Honorable  Court  make  such 
other  and  further  order  and  decree  as  right  and 
justice    may    determine    in    the    premises. 

EARLE  N.  CxENZBERGER 
Proctor  and  Attorney  for  Intervenors  and  Answer- 
ing Claimants,   Edward  Haft   and   Joseph    P. 
Boyle  (also  called  J.  P.  Boyle  and  Joe  Boyle). 

United  States  of  America,  District  of  America,       L 
State  of  Montana,  County  of  Silver  Bow — ss. 

Edward  Haft  and  Joseph  P.  Boyle  (also  called 
J.  P.  Boyle  and  Joe  Boyle),  being;  first  duly  sworn, 
each  for  himself,  depose  and  say:  That  they  are 
the  intervenors  and  answering  claimants  named  in 
the  foregoing  claim  and  intervention  of  owners 
and  answer  the  libel ;  that  they  have  read  the  fore- 
going answer,  know  the  contents  thereof,  and  that 
the  matters  and  things  therein  [18]  stated  are  true 
to  their  own  knowledge. 

EDWARD  HAFT 

JOE  P.  BOYLE 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  June,  1943. 

[Notarial  Seal]     EARLE  N.  GENZBERGER 
Notary   Public  for  the  State  of  Montana,  residing 
at  Butte,  Montana. 

My  commission  expires  9/14/43. 
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Service  of  the  foregoing  claim  and  intervention 
of  owners  and  answer  to  libel  acknowledged  and 
copy  thereof  received  this  3rd  day  of  June,  1943. 


United  States  Attorney. 
R.  LEWIS  BROWN 

Asst.  United  States  Attorney. 

[Endorsed]:  Filed  June  2,  1943,  C.  R.  Garlow, 
Clerk.  [19] 


That  on  June  3,  1943  the  Warrant  of  Arrest  and 
Monition  was  filed  herein  in  the  words  and  figures 
following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [20] 

WARRANT  OF  ARREST  AXD  MONITION 

The  President   of  the   United   States   of  America. 

To  the  Marshal  of  the  United  States  for  the  District 
of  Montana,  Greeting; 

1.  Whereas  a  libel  of  information  for  condemna- 
tion has  been  filed  in  the  above  entitled  court  and 
action  on  the  25th  day  of  May,  1943,  by  the  United 
States  of  America,  as  libelant,  against  the  above 
captioned  libelees,  which  said  distilled  liquors  are 
now  in  the  possession  of  the  officers  of  the  Internal 
Revenue  of  the  United  States,  at  the  Federal  Build- 
ing, Butte,  Montana,  and  claimed  as  forfeited  to 
the  United  States  for  a  violation  of  the  Internal 
Revenue   Laws   of  the   United    States,   which    said 
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libel  of  information  for  condemnation  prays  the 
usual  process  and  monition  of  said  Court  in  that 
behalf  to  be  made,  and  that  all  persons,  firms  or 
corporations  claiming  any  interest  in  said  distilled 
liquors  may  be  cited  to  answer  or  claim  in  the  pr<  Da- 
ises, and  all  proceedings  be  had,  that  said  distilled 
liquors  may,  for  the  causes  in  said  libel  of  informa- 
tion for  condemnation  set  forth,  be  condemned  and 
forfeited  to  the  United  States  of  America. 

2.  You  Are,  Therefore,  Directed  and  Command- 
ed Hereby  to  arrest  and  take  the  property  described 
in  the  caption  hereof,  into  your  possession  for  safe 
custody  and  to  attach  the  same  and  to  detain  said 
distilled  liquors  in  your  custody  until  the  further 
[21]  order  of  this  Court  regarding-  the  same,  and 
to  give  notice  of  such  seizure,  to  all  libelees  above 
named  and  to  all  persons,  firms  and  corporations 
claiming  the  same,  or  knowing  or  having  anything 
to  say  why  the  same  should  not  be  condemned  at 
the  suit  of  said  libelant,  pursuant  to  the  prayer  in 
said  libel  of  information  for  condemnation  con- 
tained, and  that  they  be  cited  to  file  with  the  Clerk 
of  this  Court,  at  the  city  of  Butte,  state  and  district 
of  Monana,  their  answers  or  claims  to  said  libel  of 
information  for  condemnation,  setting  forth  their 
interest  or  claims  to  the  distilled  liquors  so  libeled, 
if  any  they  have,  on  or  before  the  11th  day  of  June, 
1943,  which  date  is  made,  by  order  of  Court,  the  re- 
turn day  hereon  and  the  time  within  which  answers 
or  claims  must  be  filed. 

Said  notice  shall   contain  the  substance  of   said 
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libel  of  information  for  condemnation  and  shall 
state  the  return  day  so  ordered  and  you  shall  cause 
the  same  to  be  published  by  one  publication  in  a 
newspaper  of  general  circulation,  published  at  or 
near  the  place  of  seizure,  to-wit :  The  Montana  La- 
bor News,  a  newspaper  of  general  circulation,  pub- 
lished at  Butte,  Montana,  and  by  posting  a  copy  of 
said  notice  in  the  most  public  manner  at  or  near  the 
place  of  trial,  to-wit :  Butte,  Montana,  said  publica- 
tion and  proclamation  to  be  printed  and  posted  at 
least  fourteen  days  prior  to  said  return  day;  and 
what  you  shall  have  done  in  the  premises  do  you 
then  make  return  thereon,  together  with  this  writ. 

Witness  the  Honorable  James  H.  Baldwin,  Judge 
of  the  above  named  court,  in  the  city  of  Butte, 
within  the  said  state  and  district  of  Montana,  this 
25th  day  of  May,  1943. 

[Seal]  C.  R.  GARLOW 

Clerk,  United  States  District 
Court  for  District  of  Mon- 
tana. 
By     HAROLD  L.  ALLEN 
Deputy  Clerk 

[Endorsed] :     Piled  June  3,  1943.  [22] 
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That  on  June  3,  1943  the  Marshal's  Return  on 
Warrant  of  Arrest  and  Monition  was  filed  herein  in 
the  words  and  figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [23] 

MARSHAL'S  RETURN 

United  States  of  America, 
District  of  Montana — ss. 

I  hereby  certify  and  return  that  I  received  the 
within  Warrant  of  Arrest  and  Monition  on  the  25th 
day  of  May,  1943  and  executed  the  same,  as  follows: 

That  I  attach  the  following  described  property, 
to  wit:  406  bottles  of  distilled  liquor  consisting  of 
whiskey,  brandy,  rum  and  gin  on  the  25th  day  of 
May,  1943,  at  Butte,  Montana  and  on  said  date  ap- 
pointed I  Paul  J.  Erler  took  possession  thereof 
and  are  now  in  my  custody. 

That  I  served  copies  of  the  Warrant  of  Arrest 
and  Monition,  Libel  of  Information,  and  Notice  of 
Seizure  herein  on  ....,  libelee  ,  above  named,  on 
the  ....  day  of  .  .  .  . ,  at  .  .  .  . ,  Montana. 

That  I  caused  said  Notice  of  Seizure,  setting 
forth  the  substance  of  the  Libel  of  Information 
herein  to  be  published  in  one  weekly  issues  of  the 
Montana  Labor  News,  a  newspaper  of  general  cir- 
culation published  at  Butte,  Silver  Bow  County, 
Montana,  at  least  fourteen  days  prior  to  the  return 
day  fixed  by  order  of  Court  herein,  publisher's  affi- 
davit being-  hereto  attached  and  made  a  part  of  this 
return. 

That  I  posted  a  copy  of  said  Notice  of  Seizure  in 
the  most  public  manner  at  Lobby  of  Post  Office  in 
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the  city  of  Butte,  Montana,  on  the  25th  day  of  May, 
1943. 

The  original  Notice  of  Seizure  and  the  receipt  of 
the  custodian  above  named  is  attached  hereto  and 
made  a  part  of  this  return. 

Dated  this  26th  day  of  May,  1943. 
E.  LIEBERG, 

U.  S.  Marshal  for  the  District 
of  Montana. 
By    PAUL  J.  ERLER 
Deputy. 
United   States  Marshal's   Fees:     Expenses   Publi- 
cation $10.08. 

[Endorsed] :  Piled  June  3,  1943,  C.  R.  Garlow, 
Clerk.   [24] 


That  on  June  7,  1943  the  Reply  of  the  Libelant 
United  States  of  America  was  filed  herein  in  the 
words  and  figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [25] 

REPLY 

Comes  now  the  libelant  above  named,  the  United 
States  of  America,  and  for  its  reply  to  the  first 
affirmative  defense  of  the  intervenors  Edward  Haft 
and  Joseph  P.  Boyle  contained  in  their  claim  and 
intervention  to  the  libel  of  information  and  deny 
and  allege  as  follows: 

I. 

Admit  the  allegations  set  out  and  contained  in 


United  States  of  America  25 

Paragraphs  I,  II,  and  IX  on  the  said  first  affirma- 
tive defense. 

II. 

Admit  that  heretofore  officers  and  agents  of  the 
Alcohol  Tax  Unit,  acting  under  the  direction  of  D. 
E.  Denneen,  did  enter  upon  the  premises  at  137 
East  Park  Street,  Butte,  Montana,  and  without  a 
search  warrant  or  a  warrant  of  any  kind  did  take 
from  the  possession  of  the  intervenors  the  bottles 
of  distilled  liquor  described  in  Paragraph  III  of 
the  said  first  affirmative  defense,  and  deny  all  of 
the  other  matters,  things  and  allegations  contained 
m  said  paragraph. 

III. 

Admit  that  on  the  20th  day  of  April,  1943,  the 
said  liquor,  as  described  in  Paragraph  III  of  the 
said  first  affirmative  defense,  was  in  the  possession 
of  the  intervenors  and  allege  that  the  libelant  does 
not  know  whether  or  not  the  intervenors  were  on 
said  day  the  owners  of  said  liquor,  and  allege  that 
on  April  20,  1943,  and  at  all  times  since  said  time, 
[26]  the  said  intervenors  have  been  in  the  poss 
sion  of  a  retail  liquor  dealers'  stamp  issued  to  them 
by  the  libelant  and  deny  that  the  said  intervenors 
on  said  day  or  at  any  time  subsequent  to  the  first 
day  of  November,  1942,  were  duly  authorized  by 
the  United  States  government,  or  authorized  by  the 
United  States  government  at  all,  to  sell  the  liquor 
described  in  Paragraph  III  of  the  said  first  affirma- 
tive defense  at  retail,  and  as  alleged  in  Paragr; 
IV  of  the  said  first  affirmative  defense. 
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IV. 

Deny  the  matters,  things  and  allegations  con- 
tained in  Paragraphs  V,  VI,  VII,  and  X  of  the 
first  affirmative  defense  of  the  intervenors. 

V. 

Admit  that  the  intervenors  were  in  physical  pos- 
session of  the  bottles  of  liquor  at  their  place  of 
business  from  the  respective  dates  of  the  purchase 
of  said  liquor  to  the  date  of  the  seizure  of  the  same ; 
allege  that  it  is  without  knowledge  as  to  whether 
or  not  the  intervenors  are  the  legal  owners  of  the 
said  bottles  of  liquor  and  deny  all  of  the  other 
matters,  things  and  allegations  set  out  and  con- 
tained in  Paragraph  VIII  of  the  said  first  affirma- 
tive defense. 

Wherefore,  the  libelant,  having  fully  replied,  re- 
news the  prayer  for  the  relief  set  out  and  contained 
in  its  libel  of  information  for  condemnation  on  file 
herein. 

R.  LEWIS  BROWN 

Assistant  Attorney  of  the 
United  States,  in  and  for 
the  District  of  Montana. 

[27] 
United  States  of  America, 
District  of  Montana — ss. 

R.  Lewis  Brown,  being  first  duly  sworn,  on  oath, 
deposes  and  says: 

That  he  is  a  duly  appointed,  qualified  and  acting 
Assistant  Attorney  of  the  United  States,  in  and  for 
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the  District  of  Montana,  and  as  such  makes  this 
verification  to  the  foregoing  Reply;  that  he  has  read 
the  same  and  knows  the  contents  thereof,  and  that 
the  same  is  true  to  the  best  of  his  knowledge,  infor- 
mation and  belief. 

R.  LEWIS  BROWN 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  June,  1943. 

[Seal]  HAROLD  L.  ALLEN 

Deputy  Clerk,  United  States 
District  Court  for  the  Dis- 
trict of  Montana. 

Acknowledgment  of  Service,  June  7th,  1943. 

EARLE  N.  GENSBERGER 

Attorney  for  Intervenors 

[Endorsed] :    Filed  June  7,  1943.    C.  R.  Garlow, 
Clerk.  [28] 
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That  on  August  27,  1943  an  Entry  was  made  in 
the  Minutes  of  said  District  Court  concerning  re- 
quest herein  for  setting  of  matter  for  trial  in  the 
words  and  figures  following,  to-wit:  [29] 

[Title  of  the  District  Court.] 

40th  day  May  Term  1943      Friday,  August  27,  1943. 

10 :00  A.  M.  Court  convened  pursuant  to 

Adjournment 

Present:    Honorable  James  H.  Baldwin,  Judge. 

*  *  *■ 

No.  110 
United  States  vs.  406  Bottles  of  Distilled  Liquor 

At  this  time  Mr.  Earle  N.  Genzberger,  attorney 
for  Edward  Haft  and  Joseph  P.  Boyle,  requested 
the  Court  to  set  this  matter  for  trial  sometime  dur- 
ing the  month  of  September,  whereupon  Court 
stated  that  the  matter  would  not  be  heard  in  Septem- 
ber, but  that  it  may  be  set  for  sometime  in  October. 

#  ■*  4r 

Court  thereupon  adjourned  until  10  A.  M.  to- 
morrow. 

C.  R.   GARLOW, 
Clerk.  [30] 
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That  on  December  13,  1943,  the  Order  Setting 
Case  For  Trial  was  filed  and  entered  herein  in  the 
words  and  figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [31] 

ORDER  SETTING  CASE  FOR  TRIAL 

It  is  ordered,  and  this  does  order: 

1.  That  this  case  be  and  the  same  is  hereby  set 
for  trial  before  the  Court,  at  the  court  room  thereof, 
in  the  city  of  Butte,  in  the  state  and  district  of 
Montana,  at  Ten  o'clock  in  the  morning  on  Tuesday, 
December  21,  1943;  and, 

2.  That  the  Clerk  of  the  above-entitled  Court 
forthwith  notify  the  parties  litigant,  by  mail,  of 
the  making  of  this  order. 

Done  in  open  court  at  Butte,  Montana,  Decem- 
ber 13,  1943. 

JAMES  H.  BALDWIN 

United  States  District  Judge, 
District   of  Montana 

[Endorsed]:  Filed  and  Entered  Dec.  13,  1943. 
C.  R,  Garlow,  Clerk.  [32] 
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That  on  December  21,  1943  the  Motion  To  Com- 
pel Production  was  filed  herein  in  the  words  and 
figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [33] 

MOTION  TO  COMPEL  PRODUCTION 

To  the  Honorable  James  H.  Baldwin,  Judge  of  the 
above-entitled  Court. 

Come  now  the  intervenors  and  claimants,  Joseph 
P.  Boyle  and  Ed  Haft,  and  move  the  above-entitled 
court  for  an  order  compelling  the  libelant  to  pro- 
duce in  Court  the  thirteen  pints  of  Cavalier  Gin 
and  one  quart  of  Cavalier  Gin  described  in  Exhibit 
"3"  introduced  in  evidence  in  this  case,  and  also  to 
produce  in  Court  and  at  the  hearing  of  this  action 
the  liquor  store  sales  slips,  invoices  receipts  for  taxes 
paid,  and  all  bills  and  other  receipts,  and  other  evi- 
dences of  purchases  and  tax  transactions,  seized  by 
the  officers  of  the  libelant  from  these  claimants  and 
intervenors  on  April  20th,  1943  at  137  East  Park 
St.,  Butte,  Montana,  as  alleged  in  Paragraph  IX 
of  the  first  affirmative  defense  of  the  intervenors 
herein  and  admitted  in  Paragraph  I  of  the  Reply 
herein. 

EARLE  N.  GENZBERGER 

Attorney  for  Intervenors  and 
Claimants 
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Service  of  the  foregoing  Motion  acknowledged 
and  coj>y  thereof  received  this  21st  day  of  Decem- 
ber, 1943. 

R.  LEWIS  BROWN 

Assistant    U.    S.    Attorney, 
Attorney  for  Libelant. 

[Endorsed] :  Filed  Dec.  21,  1943.  C.  R.  Garlow, 
Clerk.  [34] 


That  on  December  21,  1943  an  Entry  was  made  in 
the  Minutes  of  said  District  Court  concerning  the 
proceedings  had  on  the  trial  herein  in  the  words  and 
figures  following,  to-wit: 

[Title  of  the  District  Court.] 

14th  Day  October  Term  1943 

Tuesday,  December  21,  1943. 

10:00  A.  M.  Court  Convened  pursuant  to  order 

Present:    Honorable  James  H.  Baldwin.  Judge. 

No.  110 
United  States  vs.  406  Bottles  of   Distilled  Liquor 

This  cause  was  duly  called  for  trial  at  10  A.  M. 
this  day,  Mr.  R.  Lewis  Brown,  Assistant  United 
States  District  Attorney,  was  present  and  appeared 
for  the  United  States,  and  there  was  no  appearance 
by  the  claimants  and  owTners,  nor  by  counsel  in  their 
behalf. 

Thereupon  Mr.  Brown  stated  that  he  desired  to 
call  to  the  attention  of  the  Court  the  fact  that  an 
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offer  in  compromise  lias  been  made  herein,  and  that 
it  is  now  under  consideration  by  the  Attorney  Gen- 
eral. 

Thereupon  Court  ordered  that  a  recess  be  taken 
until  10:30  A.  M.  when  the  trial  of  the  cause  will 
be  proceeded  with. 

Thereafter,  at  10:30  A.  M.,  counesl  for  the  re- 
spective parties  were  present  in  Court,  Mr.  R,  Lewis 
Brown,  Assistant  United  States  District  Attorney, 
appearing  for  the  United  States  and  Mr.  Earle  N. 
Genzberger,  Attorney,  appearing  for  the  claimants 
and  owners,  Edward  Haft  and  Joseph  P.  Boyle. 

Thereupon  Mr.  Genzberger  stated  to  the  Court 
that  an  offer  in  compromise  has  been  made  in  this 
case  and  that  he  did  not  think  that  the  case  would 
be  tried  until  the  offer  had  been  disposed  of,  and 
now  moved  the  Court  to  continue  the  trial  of  this 
case  until  next  Monday  morning  at  ten  o'clock. 
Thereupon  Court  stated  that  the  motion  for  con- 
tinuance should  have  been  made  in  writing  and 
noticed  for  hearing,  and  that  the  trial  of  this  case 
will  not  now  be  continued. 

Thereupon  Neil  D.  McCarthy  was  sworn  and  ex- 
amined as  a  witness  for  the  United  States,  and  a 
certain  Return  of  Floor  Stocks  Tax  on  Distilled 
Spirits,  etc.,  signed  by  Edward  Haft,  Partner  and 
sworn  to  on  November  25.  1942,  marked  as  PlfTs 
Exhibit  No.  1  was  offered  and  received  in  evidence 
without  objection. 

Thereupon  John  H.  Cosgriff  was  sworn  and  ex- 
amined as  a  witness  for  the  United  States  and 
Plff's  Exhibit  No.  2,  being  a  duplicate  of  Plff's  Ex- 
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hibit  No.  1,  was  offered  and  received  in  evidence 

without  objection. 

Thereupon  Mr.  Genzberger  asked  that  the  seized 
liquor  herein  be  produced  in  Court  and  admitted 
in  evidence  for  examination  by  the  Court,  to  which 
request  the  government  objected.  Thereupon  Court 
ordered  that  the  request  be  denied,  and  the  ex- 
ception of  the  claimants  and  owners  to  the  ruling 
of  the  Court  was  duly  noted. 

Thereupon  Court  ordered  the  record  to  show  that 
no  request  by  subpoena  or  by  order  of  Court  for 
the  production  of  the  liquors  was  made,  and  that 
if  the  parties  desired  proof  of  this  kind  they  should 
have  served  on  the  person  having  the  liquor  in 
charge  a  subpoena  duces  tecum. 

Thereupon  a  certain  inventory  of  the  liquors 
seized  by  Agent  John  H.  Cosgriff  on  April  20,  194o, 
marked  as  Defts.  Exhibit  No.  3  was  offered  and  re- 
ceived in  evidence  without  objection. 

Thereupon  Edward  H.  Donovan  and  Stephen  Sul- 
livan were  sworn  and  examined  as  witnesses  for  the 
United  States.  Thereupon  Mr.  Brown  offered  in 
evidence  the  Claim  and  Intervention  of  Owners  and 
Answer  to  Libel,  filed  herein,  to  which  offer  the 
claimants  and  owners  objected,  whereupon  the  offer 
was  withdraw]!  by  Mr.  Brown.  Thereupon  W.  S. 
Manley  was  sworn  and  examined  as  a  witness  [36] 
for  the  United  States,  whereupon  the  United  States 
rested. 

Thereupon  the  claimants  and  owners  herein  filed 
and  presented  to  the  Court  a  motion  to  dismiss  the 
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libel  of  information  and  to  refuse  condemnation 
upon  the  grounds  set  forth  in  said  motion,  where- 
upon said  motion  was  argued  by  counsel,  submitted 
and  by  the  Court  denied.  The  exception  of  the 
claimants  and  owners  to  the  ruling  of  the  Court 
was  duly  noted. 

Thereupon  the  claimants  and  owners  filed  and 
presented  to  the  Court  a  motion  to  compel  produc- 
tion in  Court  the  13  pints  and  1  quart  of  Cavalier 
Gin,  described  in  Exhibit  3,  and  certain  liquor  store 
sales  slips,  invoices,  etc.,  mentioned  hi  the  motion, 
to  which  the  government  objected  as  not  timely 
made.  Thereupon  Court  ordered  that  the  motion 
be  and  is  denied,  to  which  ruling  of  the  Court  the 
claimants  and  owners  excepted  and  exception  duly 
noted. 

Thereupon  Joseph  P.  Boyle,  John  J.  Walsh  and 
T.  D.  McGarry  were  sworn  and  examined  as  wit- 
nesses for  the  claimants  and  owners.  A  certain 
work  sheet  of  the  witness  McGarry,  from  which 
exhibits  1  and  2  were  made,  and  a  certain  inven- 
tory of  liquors  handed  to  McGarry  by  the  witness 
John  J.  Walsh,  were  marked  as  Defts.  Exhibits  4 
and  5,  respectively,  but  were  not  offered  in  evi- 
dence. 

Thereupon  Mr.  Genzberger  stated  that  his  next 
witness  is  Edward  Haft ;  that  said  witness  is  not 
now  present,  and  that  the  claimants  and  owners 
have  no  other  witnesses.  Thereupon  Court  ordered 
that  the  Marshal  call  the  said  witness  Edward  Haft 
three  times  at  the  door,  which  was  done,  and  said 
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witness  failed  to  appear  or  respond.  Thereupon 
Mr.  Grenzberger  stated  that  the  witness  Haft  is  now 
on  his  way  here  from  Missoula,  and  moved  the 
Court  to  take  a  recess  until  4:30  this  afternoon  or 
to  continue  the  trial  of  the  cause  until  ton  o'clock  to- 
morrow morning,  which  motion  was  by  the  Court 
denied.  Thereupon  the  government  announced 
that  it  rested. 

Thereupon  Court  ordered  the  record  to  show 
that  it  appearing  from  an  inspection  of  the  record 
that  on  the  13th  day  of  December  1943,  this  pro- 
ceeding was  sot  for  trial  before  the  Court  here  at 
ten  o'clock  in  the  morning  on  this  day;  that  it  ap- 
pears from  the  statement  of  the  attorney  for  the 
claimants  that  he  had  knowledge  of  the  sotting  six 
days  ago;  that  he  made  no  effort  to  secure  the  at- 
tendance of  the  witness  Haft  by  subpoena;  that 
when  the  case  was  called  for  trial  this  morning  the 
claimants  each  failed  to  appear,  as  did  their  at- 
torney; that  for  their  convenience  the  Court  con- 
tinued the  trial  until  ten  thirty  o'clock  in  the  morn- 
ing on  this  day;  that  at  the  conclusion  of  the  Gov- 
ernment's case  at  11:55  this  morning,  counsel  for 
the  claimants  stated  definitely  in  court  that  unless 
the  Court  would  continue  the  case  until  ten  o'clock 
tomorrow  he  would  have  to  stall  the  case  through 
the  afternoon  to  secure  the  attendance  of  the  wit- 
ness Haft;  that  the  Court  then  stated  to  cor. 
there  would  be  no  stalling  of  the  trial  of  the  c 
in  this  court,  that  this  case  would  be  tried  as  o1 
cases  and  that  the  neglect  of  the  parties  to  appear 
to  protect  their  own  interests  would  not  justify  the 
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Court  in  continuing  the  trial  of  the  case  for  the  con- 
venience of  the  litigant  who  neglected  his  own  inter- 
est when  it  was  not  made  to  appear  to  the  Court  by 
the  record  or  in  any  other  way  that  the  testimony 
of  the  witness  Haft,  if  here,  would  have  any  mate- 
rial bearing  on  any  issue  in  this  proceeding.  We 
will  let  the  record  stand  as  it  is  made. 

Thereupon  Mr.  Genzberger  asked  that  an  excep- 
tion be  noted,  and  the  Court  stated  that  you  are  en- 
titled to  an  exception. 

Thereupon  Mr.  Genzberger  asked  that  the  letter 
of  Assistant  United  States  Attorney  Allan,  dated 
"Dec.  16,  1943,  be  placed  in  the  record,  to  which  the 
Government  objected. 

Thereupon  Court  ordered  the  record  to  show  that 
at  this  time  the  claimant  Joseph  P.  Boyle,  also 
known  as  J.  P.  Boyle  and  Joe  Boyle,  and  the 
claimant  Edward  Haft  having  announced  through 
their  attorney,  Mr.  Earle  N.  Genzberger,  that  they 
have  not  at  this  time  any  further  evidence  to  pro- 
duce, and  the  government  having  stated  that  it  had 
no  rebuttal  to  offer,  the  matter  is  considered  by  the 
Court  as  submitted  for  decision  and  judgment,  and 
upon  that  submission  the  Court  finds  the  facts  to  be 
as  follows :  at  all  of  the  times  hereinafter  mentioned 
the  claimants  Edward  Haft  and  Joseph  P.  Boyle, 
also  called  J.  P.  Boyle  and  Joe  Boyle,  were  co- 
partners doing  business  under  the  firm  name  and 
style  of  the  Atlas  Bar  in  those  certain  premises 
located  at  137  East  Park  Street  in  the  city  of  Butte, 
in  the  county  of  Silver  Bow,  in  the  [37]  state  and 
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district  of  Montana,  as  retail  dealers  in  alcoholic 
liquors.  On  April  20,  1943,  there  was  seized  on  land 
at  the  Atlas  Bar,  137  East  Park  Street,  in  the  city 
of  Butte,  county  of  Silver  Bow,  state  and  district  of 
Montana,  and  within  the  jurisdiction  of  this  court, 
by  certain  officers  of  the  Internal  Revenue  service 
of  the  United  States  of  America,  specially  author- 
ized by  the  Commissioner  of  the  Internal  Revenue 
of  the  United  States  of  America,  406  bottles  of  dis- 
tilled liquor  consisting*  of  whiskey,  brandy,  rum  ai  d 
gin,  and  containing  sixty  and  nine-tenths  proof  gal- 
lons of  alcohol,  more  or  less,  because  of  certain 
violations  of  the  Internal  Revenue  laws  as  follows: 
that  by  virtue  of  the  provisions  of  sub-division  (j) 
of  Section  2800  of  Title  26  of  the  United  St; 
Codes  there  became  due  and  payable  on  the  first  day 
of  November,  1942,  a  floor  stocks  tax  of  $2  on  each 
proof  gallon  and  a  proportionate  tax  at  a  like  rate 
on  all  fractional  parts  of  each  proof  gallon  upon  all 
distilled  spirits  upon  which  the  internal  revenue  tax 
imposed  by  law  had  been  paid,  and  which  on  the 
first  day  of  November,  1942,  was  held  and  intended 
for  sale;  that  the  liquor  hereinbefore  referred  to  is 
specifically  described  in  paragraph  3  of  the  first 
affirmative  defense  set  out  in  the  chum  and  inter- 
vention of  Joseph  P.  Boyle,  also  called  J.  P.  Boyle 
and  Joe  Boyle,  and  Edward  Haft,  filed  herein  on 
June  2,  1943;  that  all  of  the  liquor  so  seized  and 
specifically  described  was  on  November  1.  1942,  held 
by  the  claimants  Edward  Haft  and  Joseph  P.  Boyle, 
also  called  J.  P.  Boyle  and  Joe  Boyle,  as  co-partners 
doing-  business  under  the  name  of  Atlas  Bar  and  by 
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them  and  each  of  them  intended  for  sale  at  that 
time,  and  at  all  of  the  times  thereafter  the  premises 
at  137  East  Park  Street  in  the  city  of  Butte,  as 
aforesaid,  were  used  and  occupied  by  the  claimants 
Edward  Haft  and  Joseph  P.  Boyle,  also  called  J.  P. 
Boyle  and  Joe  Boyle,  as  a  saloon  and  a  place  where 
distilled   spirits   upon  which   the   internal   revenue 
tax  of  the  United  States  was  imposed  were  held, 
intended  for  sale  and  sold  for  beverage  purposes, 
and  that  such  business  was  carried  on  under  the 
name  and  style  of  the  Atlas  Bar  at  all  of  said  times. 
On  April  20,  1943,  certain  internal  revenue  officers 
of  the  United  States  of  America  went  into  the  said 
premises  at  137  East  Park  Street,  in  the  city  of 
Butte,  in  the  state  an  d  district  of  Montana,  known 
as  the  Atlas  Bar,  and  found  therein  and  upon  the 
said  premises  certain  distilled  spirits  in  bottles  on 
which  the  above-named  floor  tax  was  imposed  and 
upon  which  the  said  floor  tax  had  not  been  paid,  and 
in  addition  found  therein  and  in  the  said  place  of 
business  certain  other  quantities  of  distilled  spirits 
in  bottles  and  that  such  of  said  distilled  spirits  in 
bottles  on  which  said  floor  tax  had  been  imposed  had 
not  been  paid  and  which  were  then  in  said  Atlas  Bar 
at  said  address  on  the  said  20th  day  of  April,  1943, 
wore    there    kept,    maintained    and    had    by    the 
claimants  Edward  Haft  and  Joseph  P.  Boyle,  also 
known  as  J.  P.  Boyle  and  Joe  Boyle,  for  the  pur- 
pose of  being  sold  and  removed  by  said  last  named 
persons  who  were  then  and  there  the  owners  thereof, 
and    the    persons   operating   the   said   business,   in 
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fraud  of  the  Internal  Revenue  laws  of  the  (Tni 
States  of  America,  and  with  design  to  avoid  pay- 
ment of  the  floor  tax  levied  and  assessed  upon  such 
distilled  spirits,  and  that  by  reason  thereof  and  tl 
provisions  of  Section  3720  of  Title  26  of 
United  States  Codes,  such  distilled  liquor  and  all 
other  distilled  liquors  in  the  place  of  business  speci- 
fically described  in  said  paragraph  3  of  the  first 
affirmative  defense  of  the  claimants  Joseph  P. 
Boyle,  also  called  J.  P.  Boyle  and  Joe  Boyle  and 
Edward  Haft,  filed  herein  on  June  2,  1943,  became 
subject  to  seizure  and  forfeiture  to  the  United 
States  of  America,  and  the  same  and  the  whole 
thereof  were  immediately  seized  by  the  said  officers 
of  the  Internal  Revenue  of  the  United  States  and 
taken  into  their  possession  and  custody  and  that 
the  same  now  are  in  their  possession  and  custody  at 
Butte,  Montana. 

The  Court  finds  generally  each  and  all  of  the 
issues  presented  by  the  pleadings  on  file  herein  in 
favor  of  the  libelant  and  against  the  libelee  and  the 
claimants  Joseph  P.  Boyle,  also  called  J.  P.  Boyle 
and  Joe  Boyle,  and  Edward  Haft,  and  from  the 
facts  so  found  the  Court  concludes  as  a  matter  of 
law  that  this  Court  has  jurisdiction  of  this  proceed- 
ing, the  subject  matter,  the  libelant,  the  libelee,  and 
said  Edward  Haft  and  Joseph  P.  Boyle,  [38]  also 
called  J.  P.  Boyle  and  Joe  Boyle,  and  that  the 
libelant  is  entitled  to  all  of  the  relief  prayed  Por  in 
its  libel  of  information  for  condemnation  filed  here- 
in on  May  25,  1943.  Proper  forms  of  written  find- 
ings of  fact  and  conclusions  of  law  and  judgment 
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will  be  presented  to  the  Court  for  signature  and 
filing. 

Court  thereupon  suspended  until  such  time  as  the 
further  business  of  the  Court  shall  require  it  to 
again  resume. 

C.  R.  GARLOW, 
Clerk. 
By    H.  H.  WALKER, 
Deputy.   [39] 


That  on  December  21,  1943  an  exhibit  marked 
Plaintiff's  Exhibit  No.  1  was  admitted  in  evidence 
on  behalf  of  the  Libelant  United  States  of  America 
upon  the  trial  herein  in  the  words  and  figures  fol- 
lowing, to-wit:  [40] 
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That  on  December  21,  1943  an  exhibit  marked 
Defendant's  Exhibit  No.  3  was  admitted  in  evidence 
on  behalf  of  Intervenors  and  Claimants  Edward 
Haft  and  Joseph  P.  Boyle  upon  the  trial  herein  in 
the  words  and  figures  following,  to-wit:  [50] 
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That  on  December  21,  1943  an  exhibit  marked 
Defendant's  Exhibit  No.  3  was  admitted  in  evidence 
on  behalf  of  Intervenors  and  Claimants  Edward 
Haft  and  Joseph  P.  Boyle  upon  the  trial  herein  in 
the  words  and  figures  following,  to-wit:  [50] 


United  States  of  America  57 

That  on  December  21,  1943  the  Motion  To  Dis- 
miss of  Intervenors  and  Claimants  was  filed  herein 
in  the  words  and  figures  following,  to- wit: 

[Title  of  District  Court  and  Cause.]  [52] 
MOTION  TO  DISMISS 

Come  now  Edward  Haft  and  Joseph  P.  Boyle, 
co-partners  doing  business  as  the  Atlas  Bar,  inter- 
venors and  claimants  herein  and  move  the  Court  to 
dismiss  the  libel  of  information  herein,  and  to  re- 
fuse condemnation  of  the  406  bottles  of  distilled 
liquor  seized  herein  on  the  ground  and  for  the 
reason : 

I. 

That  the  proof  by  the  libelant  fails  to  sustain  the 
allegations  of  the  libel  of  information  for  condem- 
nation herein. 

II. 

That  the  proof  on  behalf  of  the  libelant  fails  to 
disclose  that  the  floor  tax  levied  by  the  Revenue  Act 
of  1942  was  not  paid  on  any  of  the  liquor  described 
in  the  libel  of  information  herein  on  the  20th  day  of 
April,  1943,  the  date  of  seizure. 

III. 

That  the  proof  of  the  libelant  discloses  that  all 
of  the  distilled  spirits  seized  on  April  20th,  1943, 
were  at  the  time  and  place  of  seizure  fully  tax  paid. 

IV. 

That  the  proof  of  the  libelant  herein  rests  upon 
speculation  and  conjecture  and   suspicion.   [53] 
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V. 

That  there  is  no  just  or  legal  cause  shown  herein 
for  the  seizure  or  withholding  from  these  inter- 
veners and  claimants  of  the  distilled  spirits  de- 
scribed in  the  information  or  libel  herein. 

EARLE  N.  GENZBERGER 

Attorney  for  Intervenors  and 
Claimants. 

[Endorsed] :  Filed  Dec.  21,  1943.  C.  R.  Garlow, 
Clerk.  [54] 


That  on  December  23,  1943  an  Entry  was  made  in 
the  Minutes  of  said  District  Court  concerning  the 
signing  of  written  Findings  of  Fact  and  Conclu- 
sions of  Law  and  the  signing  of  Decree  herein,  and 
the  direction  of  said  District  Court  to  file  and  enter 
said  Findings  of  Fact  and  Conclusions  of  Law  and 
to  file,  enter  and  docket  said  Decree,  in  the  words 
and  figures  following,  to-wit:  [55] 

[Title  of  District  Court.] 
15th  day  October  Term  1943. 

Thursday,  December  23,  1943. 

2 :30  P.  M.  Court  convened  pursuant  to  order. 
Present:     Honorable  James  H.  Baldwin,  Judge. 

No.  110 
United  States  vs.  406  Bottles  of  Distilled  Liquor. 

Herein,  the  Court  this  day  signed  its  written 
Findings  of  Fact  and  Conclusions  of  Law  and  or- 
dered that  the  same  be  filed  and  entered  of  record. 
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Thereupon,  a  decree  as  presented  by  Mr.  I?.  Lewis 
Brown,  Assistant  United  States  District  Attorney, 
was  signed  by  the  Court  and  ordered  filed,  entered 
and  docketed. 

Court  thereupon  suspended  until  such  time  as  the 
further  business  of  the  Court  shall  require  it  to 
again  resume. 

C.  R.  GARLOW, 
Clerk 
By    H.  H.  WALKER 

Deputy   Clerk   [56] 


That  on  December  23,  1943  the  written  Findings 
of  Fact  and  Conclusions  of  Law  and  Order  for  De- 
cree were  filed  and  entered  of  record  herein  in  the 
words  and  figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [57] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  matter  having  heretofore  been  set  for  trial 
by  the  Court  for  the  21st  day  of  December,  1943, 
said  cause  came  on  regularly  for  trial  before  the 
Court  on  said  day  on  the  issues  formed  by  the 
Libel  of  Information,  and  the  Claim  and  Interven- 
tion of  Edward  Haft  and  Joseph  P.  Boyle,  also 
called  J.  P.  Boyle  and  Joe  Boyle,  co-partners,  doing 
business  under  the  name  of  Atlas  Bar,  and  inter- 
vening herein  because  of  their  claim  thai  they  were 
and  are  the  owners  of  the  distilled  liquors,  the  sub- 
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ject  of  the  Libel  of  Information  herein;  the  plain- 
tiff was  represented  by  R.  Lewis  Brown,  Assistant 
Attorney  of  the  United  States,  in  and  for  the  Dis- 
trict of  Montana,  its  attorney,  and  proctor,  and  the 
claimant  and  intervenor  Joseph  P.  Bolye  was  pres- 
ent in  court  and  the  said  claimants  Edward  Haft 
and  Joseph  P.  Boyle  were  represented  by  their 
counsel  and  proctor,  Mr.  Earle  N.  (xenzberger; 
thereupon  oral  and  documentary  evidence  was  in- 
troduced by  and  on  behalf  of  the  libelant  and  oral 
evidence  introduced  by  and  on  behalf  of  the  said 
claimants  and  intervenors  Edward  Haft  and  Joseph 
P.  Boyle,  and  thereafter  and  upon  the  closing  of 
the  evidence  the  matter  was  submitted  to  the  Court 
for  decision  and  consideration  and  the  Court  being 
fully  advised  in  the  premises,  makes  and  orders 
filed  its  Findings  of  Fact  and  Conclusions  of  Law 
as  follows:  [58] 

FINDINGS  OF  FACT 

I. 

That  at  all  of  the  times  hereinafter  mentioned 
the  claimants  Edward  Haft  and  Joseph  P.  Boyle, 
also  called  J.  P.  Boyle  and  Joe  Boyle,  were  co- 
partners doing  business  under  the  firm  name  and 
style  of  the  Atlas  Bar,  in  those  certain  premises 
located  at  137  East  Park  Street,  in  the  city  of 
Butte,  county  of  Silver  Bow,  state  and  district  of 
Montana,  as  retail  dealers  in  alcoholic  liquors. 

II. 
On  April  20,  1943,  there  was  seized  on  land  al 
the  said  Atlas  Bar,  137  East  Park  Street,  in  the 
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city  of  Butte,  county  of  Silver  Bow,  state  and  dis- 
trict of  Montana,  and  within  the  jurisdiction  of  this 
court,  by  certain  officers  of  the  Internal  Revenue 
Service  of  the  United  States  of  America,  specially 
authorized  by  the  Commissioner  of  Internal  Reve- 
nue of  the  United  States  of  America,  406  bottles 
of  distilled  liquor,  consisting  of  whiskey,  brandy, 
rum  and.  gin  and  containing  60.9  proof  gallons  of 
alcohol,  more  or  less,  because  of  certain  violations 
of  the  Internal  Revenue  laws  as  follows: 

That  by  virtue  of  the  provisions  of  Subdivision 
(j)  of  Section  2800,  Title  26,  United  States  Codes, 
there  became  due  and  payable  on  the  1st  day  of 
November,  1942,  a  floor  stocks  tax  of  $2.00  on  each 
proof  gallon  and  a  proportionate  tax  at  a  like  rate 
on  all  fractional  parts  of  each  proof  gallon  upon 
all  distilled  spirits  upon  which  the  Internal  Reve- 
nue tax,  imposed  by  law,  had  been  paid,  and  which 
on  the  1st  day  of  November,  1942,  was  hold  i 
intended  for  sale;  that  the  liquor-  hereinbefore  re- 
ferred to  and  so  seized  as  aforesaid  is  specifically 
described  in  Paragraph  III  of  the  First  affirmative 
defense  set  out  in  the  Claim  and  Intervention  of 
Joseph  P.  Boyle,  also  called  J.  P.  Boyle  and  Joe 
Boyle,  and  Edward  Haft,  filed  herein  on  June  2, 
1943.  [59] 

III. 

That  all  of  the  liquor  so  seized  and  specifically 
described  was  on   November   1,   1942,   held   by   the 
claimants  Edward  Haft  and  Joseph  P.  Boyle,  also 
called  J.  P.   Boyle  and  Joe   Boyle,  as  co-parti 
doing  business  under  the  name  of  the  Atlas    Bar, 
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and  by  them  and  each  of  them  intended  for  sale  at 
that  time,  and  that  at  all  of  the  times  thereafter 
the  said  premises  at  137  East  Park  Street,  in  the 
city  of  Butte  as  aforesaid,  were  used  and  occupied 
by  the  claimants,  the  said  Edward  Haft  and  Joseph 
P.  Boyle,  also  called  J.  P.  Boyle  and  Joe  Boyle, 
as  a  saloon  and  a  place  where  distilled  spirits, 
upon  which  the  Internal  Revenue  tax  of  the  United 
States  was  imposed,  were  held,  intended  for  sale 
and  sold  for  beverage  purposes,  that  such  busi- 
ness was  carried  on  under  the  name  and  style  of 
the  Atla,s  Bar  at  all  of  said  times. 

IV. 

That  on  April  20,  1943,  certain  Internal  Revenue 
Officers  of  the  United  States  of  America  went  into 
the  said  premises  at  137  East  Park  Street,  in  the 
city  of  Butte,  in  the  state  and  district  of  Montana, 
known  as  the  Atlas  Bar,  and  found  therein  and 
upon  said  premises  certain  distilled  spirits  in  bot- 
tles on  which  the  above  named  floor  stocks  tax  was 
imposed  and  upon  which  the  said  floor  tax  had  not 
been  paid,  and  in  addition  found  therein  and  in  the 
said  place  of  business  certain  other  quantities  of 
distilled  spirits  in  bottles,  and  that  such  of  said 
distilled  spirits  in  bottles,  on  which  said  floor  tax 
had  been  imposed  and  had  not  been  paid  and  which 
were  then  in  said  Atlas  Bar  at  said  address  on 
the  said  20th  day  of  April,  1943,  were  there  kepi, 
maintained  and  had  by  the  claimants  Edward  Haft 
and  Joseph  P.  Boyle,  also  known  as  -J.  P.  Boyle  and 
Joe  Boyle,  for  the  purpose  of  being  sold  and  re- 
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moved  by  the  said  last  named  persons  who  were 
then  and  there  the  owners  thereof  and  the  pers< 
operating  the  said  business  in  fraud  of  the  Inter- 
nal Revenue  law  of  the  United  States  of  America 
and  with  [60]  design  to  avoid  payment  of  the  floor 
stocks  tax  levied  and  assessed  upon  such  distilled 
spirits,  and  that  by  reason  thereof  and  of  the  pro- 
visions of  Section  3720,  Title  26  of  the  United 
States  Codes  such  distilled  liquors  and  all  other  dis- 
tilled liquors  in  the  place  of  business  specifically 
described  in  Paragraph  III  of  the  First  Affirma- 
tive Defense  of  the  claimants  Joseph  P.  Boyle, 
also  called  J.  P.  Boyle  and  Joe  Boyle,  and  Edward 
Haft,  filed  herein  on  June  2,  1943,  became  subject 
to  seizure  and  forfeiture  to  the  United  States  of 
America,  and  the  same  and  the  whole  thereof  were 
immediately  seized  by  said  officers  of  the  Internal 
Revenue  of  the  United  States  and  taken  into  their 
possession  and  custody  and  that  the  same  now  are 
in  their  possession  and  custody  at  Butte,  Montana. 

V. 

The  Court  finds  generally  each  and  all  of  the 
issues  presented  by  the  pleadings  on  file  herein  in 
favor  of  the  libelant  and  against  the  libelee  and 
claimants  Joseph  P.  Boyle,  also  called  .1.  P.  Boyle 
and  Joe  Boyle,  and  Edward  Haft. 

From  the  foregoing  facts  the  Court  draws  the 
following: 
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CONCLUSIONS  OF  LAW 

I. 

That  this  Court  has  jurisdiction  of  this  proceed- 
ing and  of  the  subject  matter  thereof  and  of  the 
libelant,  the  libelee  and  said  Edward  Haft  and  Jo- 
seph P.  Boyle,  also  called  J.  P.  Boyle  and  Joe 
Boyle. 

II. 

That  the  406  bottles  of  distilled  liquor,  the  libelee 
herein,  and  particularly  described  in  Paragraph 
III  of  the  first  affirmative  defense  in  the  claim 
and  intervention  of  the  said  Edward  Haft  and  Jo- 
seph P.  Boyle,  also  called  J.  P.  Boyle  and  Joe 
Boyle,  was  on  the  20th  day  of  April,  1943,  subject 
to  seizure  under  the  provisions  of  Section  3720, 
Title  26,  United  States  Codes,  and  was  rightfully 
and  lawfully  seized  by  the  officers  and  agents  of 
the  Internal  Revenue  Department  of  the  United 
States  so  seizing  the  same,  and  the  same  and  each 
and  all  of  the  same  are  forfeited  to  the  United 
States  of  America,  the  libelant  herein. 

III. 

That  the  libelant  herein  is  entitled  to  all  of  the 
relief  prayed  for  in  its  libel  of  information  for 
condemnation  filed  herein  on  May  25,  1943,  and  is 
entitled  to  a  decree  of  this  court  declaring  all  of 
said  distilled  spirits  and  liquors  forfeited  to  the 
United  States  and  to  be  disposed  of  by  the  Secre- 
tary of  the  Treasury  of  the  United  States  and  by 
law  as  provided,  and  is  further  entitled  to  a  judg- 
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ment  for  its  costs  against  the  said  Edward  Haft 
and  Joseph  P.  Boyle,  also  called  J.  P.  Boyle  and 
Joe  Boyle. 

Let  decree  be  entered  accordingly. 

JAMES  H.  BALDWIN 
Judge. 

[Endorsed] :  Filed  Dec.  23,  1943,  C.  R.  Garlow, 
Clerk.  [62] 


That  on  December  23,  1943,  the  Decree  was  filed 
and  entered  herein  in  the  words  and  figures  follow- 
ing, to-wit: 

[Title  of  District  Court  and  Cause.]  [63] 

DECREE 

Herein  a  Warrant  of  Arrest  and  Monition,  di- 
recting that  the  United  States  Marshal  for  the  Dis- 
trict of  Montana  seize  406  bottles  of  distilled  liquor, 
described  therein  and  in  the  libel  of  information 
for  condemnation  herein,  and  give  notice  thereof 
by  publication  in  one  issue  of  the  Montana  Labor 
News,  a  newspaper  of  general  circulation,  printed 
and  published  at  Butte,  Montana,  and  most  likely 
to  give  notice  to  claimants,  and  by  posting  a  copy 
of  said  Notice  of  Seizure  in  the  most  public  manner 
at  or  near  the  place  of  trial,  having  been  issued 
out  of  the  above  entitled  court,  in  the  above  en- 
titled cause  on  the  25th  day  of  May,  1943,  and  de- 
livered to  the  United  States  Marshal  for  the  Dis- 
trict of  Montana,  for  execution,  and  it  appearing 
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from  the  return  of  said  United  States  Marshal, 
endorsed  on  said  Warrant  of  Arrest  and  Moni- 
tion, so  issued,  as  aforesaid  and  the  proof  of  pub- 
lication attached  thereto,  that,  acting  thereunder,  he 
attached  406  bottles  of  distilled  liquor,  consisting  of 
whiskey,  brandy,  rum  and  gin,  on  May  25,  1943,  and 
caused  notice  of  such  seizure  to  be  given  by  pub- 
lication in  one  issue  of  the  Montana  Labor  News, 
a  newspaper  of  general  circulation,  published  at 
Butte,  Montana,  and  posting  a  copy  of  said  Notice 
of  Seizure  in  the  most  public  manner  at  the  Fed- 
eral Building  in  the  city  of  Butte,  that  being  the 
place  of  trial,  more  than  fourteen  days  prior  to  the 
return  day  specified  in  said  Notice  of  Seizure.  [64] 
And  it  appearing  that  prior  to  the  return  date 
herein  one  Edward  Haft  and  one  Joseph  P.  Boyle, 
also  called  J.  P.  Boyle  and  Joe  Boyle,  co-partners 
doing  business  under  the  name  of  Atlas  Bar,  claim- 
ing to  be  the  owners  of  the  said  406  bottles  of  dis- 
tilled liquor,  filed  their  answer  herein  to  the  said 
libel  of  information  and  the  matter  came  on  regu- 
larly to  be  heard  before  the  Court  on  the  21st  day 
of  December,  1943,  upon  the  issues  as  made  by  the 
said  libel  of  information,  the  answer  and  claim  of 
the  said  Edward  Haft  and  Joseph  P.  Boyle  and  the 
reply  thereto  of  the  libelant;  libelant  was  repre- 
sented by  R.  Lewis  Brown,  Assistant  Attorney  of 
the  United  States,  in  and  for  the  District  of  Mon- 
tana, and  the  said  claimants  Edward  Haft  and  Jo- 
seph P.  Boyle,  as  co-partners,  were  represented  by 
their  counsel   and   proctor,   Earle   N.    Genzberger, 
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said  Joseph  P.  Boyle,  being  also  present  in  court, 
and  thereupon  oral  and  documentary  evidence  was 
submitted  by  and  on  behalf  of  the  libelant  and  the 
said  claimants,  and  the  evidence  having  been  closed, 
the  cause  was  submitted  to  the  Court  for  consid- 
eration and  decision,  and  thereupon  the  Court 
being  fully  advised  in  the  premises,  did  on  the 
23rd  day  of  December,  1943,  make  and  ordered  filed 
and  entered  its  Findings  of  Fact  and  Conclusions  of 
Law,  which  said  Findings  of  Fact  and  Conclusions 
of  Law,  so  filed  and  entered  in  the  office  of  the 
Clerk  of  the  Court  as  aforesaid,  are  hereby  referred 
to  and  by  such  reference  hereof  made  a  part  as 
though  set  out  herein  in  full. 

Wherefore,  by  reason  of  the  law  and  the  evidence 
and  the  Findings  of  Fact  and  Conclusions  of  Law 
of  the  Court  and  the  premises,  It  Is  Ordered, 
Adjudged  and  Decreed  and  this  does  order  adjudge 
and  decree  that  the  said  406  bottles  of  distilled 
liquor  heretofore  seized  be  and  the  same  hereby 
is  condemned  and  forfeited  to  the  United  States 
of  America,  libelant;  that  the  United  States  Mar- 
shal for  the  District  of  Montana  turn  over  and 
deliver  to  the  Secretary  of  the  Treasury  of  the 
United  States,  [65]  or  his  duly  authorized  agent, 
to  be  disposed  of  by  the  said  Secretary  of  the 
Treasury  as  provided  by  law. 

It  Is  Further  Ordered  and  Adjudged  that  Hie 
libelant  herein  do  have  and  recover  of  and  from 
said  Edward  Haft  and  Joseph  1\  Boyle,  co-part- 
ners as  aforesaid,  its  costs  herein  incurred  and 
hereby  taxed  in  the  sum  of  $32.08. 
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Done  and  dated  December  23,  1943. 

JAMES  H.  BALDWIN 

Judge. 

[Endorsed] :  Filed  Dec.  23,  1943,  C,  R.  Garlow, 
Clerk.  [66] 


That  on  December  23,  1943,  the  Notice  of  Entry 
of  Judgment  was  filed  herein  in  the  words  and 
figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [67] 

NOTICE  OP  ENTRY  OF  JUDGMENT 

To:  Edward  Haft  and  Joseph  P.  Boyle,  and  to 
Earle  N.  Genzberger,  their  attorney: 
You  and  Each  of  You  Are  Hereby  notified  that 
a  decree  in  the  above  entitled  cause  in  favor  of  the 
libelant  and  against  the  libelees  above  named  was 
duly  and  regularly  given  and  made  by  the  Court  and 
ordered  entered  and  filed  in  the  office  of  the  Clerk 
of  the  above  entitled  court  on  the  23rd  day  of  De- 
cember, 1943,  a  copy  of  which  decree  is  herewith 
served  upon  you. 

R.  LEWIS  BROWN 

Assistant     Attorney     of     the 
United   States,   in  and   for 
the  District  of  Montana. 
Attorney  for  Libelant. 
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Service  of  the  foregoing  and  receipt  of  a  true 
and  correct  copy  and  receipt  of  a  true  and  correct 
copy  of  the  decree,  findings  of  fact  and  conclusions 
of  law  and  cost  bill  acknowledged  this  23rd  day 
of  December,  1943. 

EARLE  N.  GENZBERGER 

Attorney  for  Claimants  Ed- 
ward Haft  and  Jose£>h  P. 
Boyle. 

[Endorsed]:  Filed  Dec.  23,  1943,  C.  R.  Garlow, 
Clerk.  [68] 


That  on  December  31,  1943,  the  Motion  for  Re- 
hearing, New  Trial,  or  Review  of  Intervenors  and 
Claimants  was  filed  herein  in  the  words  and  fig- 
ures following,  to- wit: 

[Title  of  District  Court  and  Cause.]  [69] 

MOTION    FOR    REHEARING,    NEW    TRIAL, 
OR  REVIEW 

To  The  Honorable  James  H.  Baldwin,  Judge  of 
The  District  Court  of  The  United  States  For 
The  District  of  Montana: 

Come  now,  Joseph  P.  Boyle  and  Ed  Haft  (co- 
partners doing  business  under  the  name  of  " Atlas 
Bar"),  intervenors  and  claimants  herein  and  move 
the  above-entitled  Court  and  the  Honorable  Judge 
thereof,  to  grant  to  these  intervenors  and  claim- 
ants a  review,  rehearing,  or  new  trial  of  the  above- 
entitled  cause  or  to  errant  such  other  relief  to  these 
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interveners  and  claimants  as  to  the  Court  may  seem 
proper  in  the  premises,  from  that  certain  judg- 
ment and  Decree  heretofore  given  and  made  in  the 
above-entitled  proceedings  on  December  23,  1943, 
and  to  set  aside  and  vacate  the  Findings  of  Fact 
and  Conclusions  of  Law  heretofore  made  herein, 
on  the  following  grounds  and  for  the  following 
reasons,  to -wit : 

1.  Irregularity  in  the  proceedings  of  the  Court 
and  of  the  adverse  party  by  which  these  intervenors 
and  claimants  were  prevented  from  having  a  fair 
trial. 

(a)  In  that  the  United  States  Attorney,  as  At- 
torney for  the  Libelant,  did  not  join  with  the  Attor- 
ney for  claimants  and  intervenors  in  moving  for  a 
vacation  of  the  setting  of  said  cause  for  trial,  or  a 
continuance  of  the  date  thereof  by  reason  of  the 
fact  that  libelant  and  these  claimants  and  inter- 
venors had  pre-  [70]  viously  agreed  upon  a  settle- 
ment and  compromise  of  said  action. 

(b)  Irregularity  in  the  proceedings  of  the  Court 
in  refusing  to  recognize  the  compromise  and  set- 
tlement made  by  the  intervenors  and  claimants 
with  the  officers  of  the  libelant,  and  in  insisting 
that  said  cause  be  tried  regardless  of  said  compro- 
mise and  settlement. 

(c)  Enforcing  these  intervenors  and  claimants 
to  proceed  with  the  trial  of  the  action  without  the 
presence  of  the  claimants  and  intervenors  and  with- 
out the  presence  of  their  witnesses. 

(d)  In  dismissing  witness  C.  D.  McGarry  from 
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the  witness  stand  before  he  had  concluded  his  tes- 
timony. 

(e)  In  refusing  to  intervenors  and  claimants  a 
recess  of  the  trial  for  an  hour  and  a  half  to  4:30 
o'clock  P.  M.  on  Tuesday,  December  21st,  1943,  or 
to  10:00  A.  M.  on  December  22,  1943,  in  order  to 
enable  Ed  Haft,  principal  witness  of  the  inter- 
venors and  claimants  to  be  present  and  to  testify. 

2.  Accident  or  surprise  which  ordinary  pru- 
dence could  not  have  guarded  against  in  that  these 
intervenors  and  claimants  had,  prior  to  the  setting 
of  the  case  for  trial  settled  and  compromised  said 
action  with  the  libelant  and  had  paid  all  moneys 
demanded  of  them  by  the  libelant  to  settle  and 
compromise  said  cause. 

3.  Surprise  on  the  part  of  these  claimants  and 
intervenors  in  that  the  libelant  and  the  Court  in- 
sisted on  compelling  these  intervenors  and  claim- 
ants to  proceed  to  the  trial  of  this  action  after 
the  settlement  and  compromise  had  been  made  and 
after  all  things  required  by  said  settlement  and 
compromise  of  these  intervenors  and  claimants 
to  be  done,  had  by  them  been  done. 

4.  Excusable  neglect  on  the  part  of  these  in- 
tervenors and  claimants  and  their  attorney  in  fail- 
ing to  prepare  for  trial  after  said  case  had  been 
settled  and  compromised  with  the  libelant  and  in 
the  assumption  by  the  attorney  for  these  claim- 
ants and  intervenors  that  said  cause  would  not  be 
brought  on  for  trial  upon  the  merits  but  assuming 
that  a  motion  for  the  dismissal  of  the  action  would 
be  made  by  the  libelant.  [71] 
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5.  Abuse  of  discretion  on  the  part  of  the  Court 
in  compelling  these  claimants  and  intervenors  to 
proceed  to  trial  under  the  circumstances  set  forth 
in  the  proceeding  paragraphs  of  this  motion,  with- 
out the  presence  of  these  claimants  and  intervenors 
in  the  courtroom  and  particularly  without  the 
presence  and  attendance  of  claimant  and  inter- 
venor,  Ed  Haft,  the  principal  witness  for  claim- 
ants and  intervenors. 

6.  Abuse  of  discretion  on  the  part  of  the  Court 
in  dismissing  witness  C.  D.  McGarry  from  witness 
stand  before  counsel  for  intervenors  and  claim- 
ants had  concluded  examination  and  before  cross- 
examination  by  the  libelant. 

7.  Abuse  of  discretion  on  the  part  of  the  Court 
in  refusing  to  recess  the  trial  for  an  hour  and  a 
half  to  secure  the  testimony  of  witness  Ed  Haft 
who  was  absent  from  the  city  when  the  trial  com- 
menced, and  who  returned  to  Butte  from  Mis- 
soula, Montana,  immediately  upon  learning  that 
the  case  wTas  on  trial. 

8.  Errors  of  law  occurring  at  said  trial,  ex- 
cepted to  by  claimants  and  intervenors: 

(a)  Refusal  of  Court  to  continue  the  cause  on 
motion  of  counsel  for  claimants  and  intervenors. 

(b)  Dismissal  by  Court  of  the  motion  of  in- 
tervenors and  claimants  made  at  the  close  of  the 
Government's  case  to  dismiss  the  proceedings. 

(c)  Decree  forfeiture  of  the  406  bottles  of  dis- 
tilled spirits  named  as  libelees  in  this  action. 

This  motion  is  made  and  will  be  based  upon  the 
pleadings  in  the  case,  the  papers  on  file,  upon  the 
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minutes  of  the  Court,  and  the  affidavits  of  Ed 
Haft,  Earle  N.  Genzberger,  Joseph  P.  Boyle,  and 
C.  D.  McGarry  filed  herewith. 

Dated  December  31,  1943. 

EARL  N.  GENZBERGER 
Proctor  and  Attorney   for   Claimants   and    Inter- 
vernors,  Joseph  P.  Boyle  and  Ed  Haft  as  co- 
partners doing  business  under  the  name  of  the 
' 'Atlas  Bar."  [72] 

Service  of  the  foregoing  motion  for  new  trial 
acknowledged  and  copy  thereof  received  this  31st 
day  of  December,  1943. 

JOHN  B.  TANSIL 

United  States  Attorney. 
R.  LEWIS  BROWN 

Assistant   United   States   At- 
torney. 
Attorney    for    Libelant. 

[Endorsed]:  Piled  December  31,  1943.  [73] 


That  on  December  31,  1943,  the  Affidavit  of  Earle 
N.  Genzberger  was  filed  herein  in  the  words  and 
figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  [74] 

AFFIDAVIT  OF  EARLE  N.  GENZBEKGER 

State  of  Montana, 
County  of  Silver  Bow — ss. 

Earle  N.  Genzberger,  being  first  duly  sworn,  de- 
poses and  says: 
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I  am  the  attorney  for  Joseph  P.  Boyle  and  Ed 
Haft,  doing  business  as  the  "Atlas  Bar"  and  the 
intervenors  and  claimants  named  in  the  above-en- 
titled action. 

Said  claimants  and  owners  consulted  me  imme- 
diately after  the  seizure  of  the  libelees,  to-wit:  406 
bottles  of  distilled  liquor  at  137  East  Park  Street, 
Butte,  Montana,  on  or  about  April  20th,  1943. 

That  said  claimants  and  intervenors  contended 
strenuously  from  the  beginning  that  all  Government 
taxes  upon  all  of  the  liquor  seized  had  been  paid 
in  full  long  prior  to  the  seizure  and  on  April  24th, 
1943,  I  filed  in  the  above-entitled  Court  in  Cause 
No.  109,  a  petition  for  return  of  seized  property 
which  said  petition  was  thereafter  by  the  Court 
dismissed  for  want  of  jurisdiction. 

That  thereafter  the  present  libel  was  filed  and 
on  behalf  of  said  intervenors  and  claimants  this 
affiant  filed  a  "Claim  and  Intervention  of  owners 
and  answer  to  Libel",  and  thereafter  twice  un- 
successfully attempted  to  have  the  proceeding  set 
for  trial. 

Prior  to  October  20th,  1943,  this  petitioner  was 
notified  [75]  that  this  case  had  been  placed  in  the 
charge  of  Assistant  United  States  Attorney  Roy  F. 
Allan,  of  the  Billings  office  of  the  United  States 
Attorney,  and  in  October,  1943  officials  of  the  Treas- 
ury Department,  Internal  Revenue  Service,  Alco- 
hol Tax  Unit,  informed  affiant  that  Mr.  Roy  F. 
Allan,  Assistant  United  States  Attorney,  had  au- 
thority from  the  Attorney  General  of  the  United 
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States  to  settle  all  pending  actions,  such  as  the 
case  at  bar. 

And  on  or  about  October  19th,  1943,  said  As- 
sistant United  States  Attorney  referred  affiant  to 
Mr.  D.  E.  Deneen,  investigator  in  charge  of  the 
Alcohol  Tax  Unit,  in  order  that  a  computation 
might  be  made  by  Mr.  Deneen  of  the  amount  of 
money  required  by  the  Treasury  Department,  to 
settle  and  compromise  the  matters  involved  herein. 

That  at  the  said  conference  had  with  Mr.  Deneen 
on  or  about  October  20th,  1943,  the  amount  of  Pour 
hundred  forty-six  and  26/100  ($446.26)  Dollars  was 
demanded  of  the  claimants  in  addition  to  additional 
taxes  of  which  they  were  to  be  advised  later.  That 
Assistant  U.  S.  Attorney  Allan  was  informed  of 
such   compromise   and  orally   confirmed   the   same. 

That  Mr.  Deneen  thereupon  agreed  to  prepare 
and  transmit  the  appropriate  papers  to  affiant 
for  delivery  to  and  completion  by  the  clients  of 
this  affiant,  and  on  October  22,  1943,  affiant  re- 
ceived in  the  course  of  United  States  mail  the 
following  letter  from  Mr.  Deneen: 
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Treasury  Department 
Internal  Revenue   Service 
Alcohol  Tax  Unit 
Office  of 

Investigator  in  Charge 
In  Reply  Refer  to:     E:IC:DED. 
Montana-575.     (Floor  Stocks  Tax) 

Helena,  Montana, 
October  21,  1943. 
Mr.  Earle  N.  Genzberger 
Attorney  at  Law 
Lewisohn  Building 
Butte,  Montana. 

Dear  Mr.  Genzberger:  [76] 

In  accordance  with  our  conversation  at  Butte, 
Montana,  October  20,  there  is  transmitted  here- 
with Offer  in  Compromise  in  triplicate  to  be  ac- 
complished by  your  clients  in  the  "Atlas  Bar"  case, 
Butte,  Montana. 

It  is  not  necessary  that  the  offer  be  signed  by 
Boyle,  Haft  and  Moutrey.  If  signed  by  Boyle  and 
Haft  it  will  be  sufficient. 

Certified  check  or  bank  draft  in  amount  of 
$446.26  made  payable  to  the  Treasurer  of  the 
United  States  to  be  attached  to  the  offer  which 
should  be  delivered  to  Assistant  United  States  At- 
torney R.  Lewis  Brown,  Butte.  As  a  matter  of 
record  for  this  office,  please  advise  when  you  de- 
liver the  offer  with  remittance  to  Mr.  Brown. 

As  explained  to  you  yesterday  the  amount  of  the 
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offer  $446.26   represents   50   percent   of   the    value 
of  60.97  proof  gallons  of  distilled  spirits  or  $892.52. 
Additional  floor  stocks  tax  due  on  the  undeclared 
liquor  will  be  set  up  for  assessment   and  you  will 
be  advised  as  to  the  amount  due. 
Yours  very  truly, 
T).  E.  DENEEN 

Investigator  in  Charge. 
mn/encl. 

That  upon  receipt  of  said  letter,  affiant  delivered 
to  Assistant  U.  S.  Attorney,  R.  Lewis  Brown,  at 
Butte,  Bank  Draft  for  $446.26  on  behalf  of  said 
claimants  and  intervenors. 


That  thereafter  and  within  the  course  of  the  fol- 
lowing week,  affiant  received  from  Roy  F.  Allan, 
Assistant  U.  S.  Attorney,  what  purported  to  be  a 
copy  of  letter  he  had  written  to  the  Attorney  Gen- 
eral of  the  United  States  relative  to  this  case, 
which  read  as  follows: 
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Billings,  Montana 
October  26,  1943 
The  Attorney  General 
Department  of  Justice 
Washington,  25,  D.C. 

Re:  Alcohol  Tax  Unit 

Case  No.  Montana-575 
Joseph  P.  Boyle,  et  al. 
Atlas  Bar,  Butte,  Montana 
(Floor  Stocks  Tax) 

Dear  Sir:  [77] 

The  Helena  office  of  the  Alcohol  Tax  Unit  re- 
ported the  above-captionecl  case  to  this  office  on 
May  14,  1943. 

An  analysis  of  the  facts  of  the  case  show  that 
it  was  questionable  whether  or  not  a  successful 
prosecution  could  be  had  in  the  District  Court  of 
the  United  States,  in  that  the  proof  was  based  on 
speculation  and  conjecture. 

Pursuant  to  Attorney  General's  Circular  No. 
3780,  we  have  entered  into  negotiations  with  the 
defendants  for  a  civil  compromise  of  the  case,  both 
as  to  the  tax  liability  and  libel  action. 

Enclosed  herewith  you  will  find  a  cashier's  check 
on  the  Miners  National  Bank  of  Butte,  Montana, 
numbered  21,952,  dated  October  22,  1943,  payable 
to  the  Treasurer  of  the  United  States,  in  the 
amount  of  $446.26,  which  has  been  submitted  by  the 
defendants  as  an  offer  in  compromise  together  with 
their  duplicate  statement. 

We  recommend  that  this  offer  and  compromise 
be  accepted. 
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The  seize;!  liquor,  on  which  the  door  stocks  tax 
was  not  paid,  has  not  as  yet  been  released  because 
the  tax  thereon  has  not  been  paid  to  the  Collector 
of  Internal  Revenue.  The  defendants  have  prom- 
ised that  they  will  pay  the  tax  to  the  collector 
within  the  next  few  days.  As  soon  as  they  do  their 
liquor  will  be  released  to  them. 
Respectfully, 

JOHN  B.  TANSIL 

United  States  Attorney 
ROY  F.  ALLAN 

Assistant  U.  S.  Attorney 
RFA  :nm 
Enclosures  3 

cc:     R.  Lewis  Brown,  Butte,  Montana 
D.  E.  Deneen,  Helena,  Montana 
Earle  Genzberger,  Butte,  Montana 

That  prior  to  November  16th,  affiant  received  a 
form  of  amended  tax  return  from  Mr.  D.  E.  De- 
neen, investigator  in  charge  of  the  Alcohol  Tax 
Unit  of  the  Treasury  Department  from  Heh 
Montana,  calling  for  an  additional  tax  from  the 
claimants  and  intervenors  herein  in  the  amount  of 
Three  hundred  ninety-five  and  76/100  ($395.76) 
Dollars  which  was  necessary  in  order  to  complete 
the  compromise  and  settlement  of  the  above-en- 
titled action. 

That  affiant  secured  the  execution  of  the   forms 
by  Joseph   P.  Boyle,  one  of  the   intervenors 
claimants  and  also  secured  from  him  a  bank  dr  fl 
and  personally  delivered  said  draft  in  the  amount 
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of  Three  hundred  ninety-five  and  76/100  (395.76) 
Dollars  to  [78]  Mr.  D.  E.  Deneen  for  transmis- 
sion to  the  proper  officers  of  the  libelant  on  No- 
vember 16th,  1943. 

That  on  December  14th,  1943,  affiant  received  from 
the  Clerk  of  the  United  States  Court,  a  copy  of  the 
order  setting  this  case  for  trial  and  immediately 
and  on  December  14th,  1943,  wrote  to  Mr.  Roy  F. 
Allan,  Assistant  United  States  Attorney  at  Bil- 
lings, Montana,  stating  that  the  case  had  been  set 
for  hearing  and  requesting  a  continuance  of  the 
setting  in  view  of  the  settlement  and  compromise. 

That  under  date  of  December  16th,  1943,  said 
Roy  F.  Allan,  Assistant  United  States  Attorney, 
wrote  to  affiant  that  he  had  re-submitted  the  offer 
and  compromise  of  both  civil  and  criminal  liability 
to  the  Attorney  General  with  the  recommendation 
that  the  offer  and  compromise  be  accepted  and 
that  he  would  advise  me  further. 

In  view  of  the  foregoing  facts,  I  expected  the 
United  States  Attorney  to  join  with  me  in  a  re- 
quest to  the  Court  to  continue  the  case  for  trial  or 
to  vacate  the  setting  and  did  not  anticipate  a  trial 
of  said  action  on  December  21,  1943.  I,  therefore, 
did  not  notify  either  Mr.  Boyle  nor  Mr.  Haft  of  the 
setting  of  the  case  for  trial,  did  not  subpoena  any 
witnesses,  and  was  not  prepared  to  try  said  case 
upon  said  date. 

That  I  had  been  ill  the  preceding  week  and  had 
not  recovered  at  the  time  of  the  setting  of  the  case 
for  trial  and  in  anticipation  of  a  definite  word  from 
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the  United  States  Attorney's  office  I  did  not  take 
the  opportunity  to  call  upon  the  Courl  prior  to  the 
morning  of  December  21,  1943. 

I  neglected  to  place  this  matter  upon  my  office 
calendar  as  an  engagement  for  Tuesday  morning, 
December  21,  1943,  and  when  I  reached  the  United 
States  courtroom  after  receiving  a  telephone  call 
from  the  United  States  Attorney,  at  about  10:12 
on  Tuesday  morning,  December  21,  I  had  found  that 
the  matter  had  been  recessed  until  10:30  A.  M.  and 
still  felt  that  the  United  States  Attorney  [79]  would 
join  in  a  request  for  the  vacation  of  the  setting  of 
the  case  for  trial,  or  for  a  continuance  thereof. 

When  the  Court  insisted  upon  proceeding  to  trial 
with  the  action,  I  was  compelled  to  proceed  to  trial 
without  clients  or  witnesses  and  during  a  recess,  I 
succeeded  in  having  third  parties  notify  Mr.  Boyle, 
and  I  learned  that  Mr.  Haft  was  in  the  city  of  Mis- 
soula, where  I  reached  him  over  the  long  distar.ee 
phone  about  12:30  P.  M.  Haft  promised  to  hurry 
back  to  Butte  and  I  so  informed  the  Court  but  the 
Court  refused  to  grant  any  recess  and  as  a  conse- 
quence I  was  unable  to  properly  present  the  case  of 
the  claimants  and  owners  herein  and  said  claim- 
ants and  owners  were  prevented  from  having  a  fair 
trial  of  the  issues  in  this  action,  and  had  no  op] 
tunity  to  present  properly  their  contentions  to  the 
Court  herein. 

That  during  the  course  of  the  trial  1  called  wit- 
ness T.  D.  McGarry,  who  prepared  the  original  floor 
tax  returns  upon  which  this  action  was  based. 
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That  I  intended  to  show  by  Mr.  McGarry,  that 
the  inventory  "  Exhibit  No.  5",  from  which  he  was 
testifying  contained  three  entries  of  gin:  one — "80 
proof,  3  quarts,  24  pints,  and  16  half  pints,"  and  that 
on  the  final  return  he  changed  the  return  of  80  proof 
gin  to  90  proof  gin  and  called  the  same  "Old  Bos- 
ton", w^hereas  there  was  no  name  on  original  in- 
ventory. Another  gin  entry  was  "gin  85  proof  12 
half  pints."  The  third  was  "Gin,  401d  Boston', 
90  proof,  48  half  pints." 

I  also  proposed  to  show  by  the  witness,  McGarry 
that  he  had  the  original  instructions  from  the  Trea- 
sury Department  given  to  taxpayers  making  floor 
tax  returns  as  to  liquor  stocks  held  November  1st, 
1942,  and  that  such  instructions  did  not  call  for 
the  name  of  the  brands  of  distilled  liquors  or  of 
gins  to  be  entered  on  the  returns  form  358. 

McGarry  would  have  also  testified  that  said  "Ex- 
hibit 5"  has  been  in  his  possession  ever  since  the 
receipt  of  same  in  the  month  [80]  of  November, 
1942,  and  that  he  had  made  no  changes  thereon. 

That  the  testimony  of  Ed  Haft  would  have  shown 
that  he  had  prepared  the  inventory  which  was  of- 
fered in  evidence  as  "Exhibit  5"  and  that  the  same 
was  in  his  handwriting  and  that  it  contained  a  list 
of  all  intoxicating  liquor  on  the  premises  at  137 
East  Park  Street  after  midnight  of  October  31st, 
1942  and  early  morning  of  November  1st,  1942  when 
it  was  taken. 

Haft  also  said  he  would  have  testified  that  if  any 
errors  occurred,  said  errors  wore  unintentional  or 
clerical  and  were  not  made  with  any  intent  whatever 
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to  defraud  the  United  States  of  any  tax  and  that 
the  error  in  misnaming  the  brand  of  the  gin  whieh 
was  included  on  the  inventory  and  which  was  in- 
eluded  in  Government's  "Exhibits  1  and  2"  and 
upon  which  the  tax  was  paid,  resulted  in  an  over- 
charge to  and  over  payment  by  claimants  and  in- 
tervenors of  twelve  and  one-half  per  cent  (121/>%) 
more  on  the  gin  in  question  than  these  claimants 
and  intervenors  should  have  paid. 

That  this  affiant  for  the  reason  hereinbefore 
given  had  not  notified  either  Ed  Haft  or  Joseph 
P.  Boyle  that  the  Court  had  set  the  case  for  trial 
on  December  21st,  1943,  and  so  far  as  affiant  knows 
neither  of  the  said  claimants  and  intervenors  had 
knowledge  thereof  prior  to  affiant's  informing  them 
of  the  trial  on  the  date  of  the  trial  itself. 

EARLE  N.  GENZBERGER 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  December,  1943. 

JOHN  J.  WALSH 
Notary  Public  for  the  State  of  Montana.  Residing 
at   Butte,    Montana.     My    commission    expires 
Feb.  26,  1946. 

Service  acknowledged,  copy  received  Dec.  31, 
1943. 

JOHN  B.  TANSIL 
U.  S.  Attorney 

[Endorsed]:     Filed   Dec.   31,    1943.]    [SI] 
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That  on  December  31,  1943,  the  Affidavit  of  T.  D. 
McGarry  was  filed  herein  in  the  words  and  figures 
following,  to- wit: 

[Title  of  District  Court  and  Cause.]  [82] 

AFFIDAVIT  OF  C.  T.  McGARRY 

State  of  Montana, 
County  of  Silver  Bow — ss. 

C.  T.  McGarry,  being  first  duly  sworn,  deposes 
and  says: 

My  name  is  C.  T.  McGarry.  During  the  month 
of  November,  1942,  I  was  employed  as  a  part-time 
accountant  by  J.  J.  Walsh,  certified  public  account- 
ant, 43  East  Broadway  Street,  Butte,  Montana. 

I  was  called  to  testify  in  the  above-entitled  case. 
During  the  course  of  my  examination  I  was  asked 
with  reference  to  an  inventory,  which  I  produced 
from  my  file,  whether  I  knew  in  whose  handwrit- 
ing said  inventory  was.    I  replied  that  I  did  not. 

After  an  argument,  the  Judge  asked  me  to  leave 
the  witness  stand  which  I  did.  I  was  not  asked 
what  I  did  with  reference  to  the  inventory.  I  was 
not  permitted  to  explain  that  there  was  on  the  in- 
ventory the  entries : 

"Gin  80  proof,  3  quarts,  24  pints,  and  16  half 
pints",  and  that  on  the  final  return  I  changed  the 
return  of  80  proof  gin  to  90  proof  gin  and  called 
the  same  "Old  Boston",  whereas  there  was  no  name 
on  original  inventory.    Another  gin  entry  was  "gin 

85  proof  12  half  pints."    The  third  was  "Gin,  "Old 
Boston",  90  proof,  48  halt  pints."  [83] 
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I  also  had  in  my  possession  the  original  mimeo- 
graph or  printed  instructions  sent  out  by  the  Tr 
sury  Department  in  connection  with  the  floor  tax 
returns.  These  instructions  did  not  call  for  listing 
brands  of  liquor.  It  was  my  practice  and  custom 
to  list  the  brands  for  our  own  convenience  in  check- 
ing the  quantities  and  proofs  of  the  respective  li- 
quors. 

Had  I  been  permitted  to  do  so  I  would  have  also 
testified  that  when  I  came  to  the  entry  "gin,  3 
quarts,  24  pints,  16  half  pints"  I  could  not  find  on 
the  list  in  my  office  an  "80  proof  Gin"  but  found 
later  on  the  inventory  "Old  Boston"  Gin  listed  as 
90  proof  and  I  assumed  that  the  person  who  made 
the  inventory  had  made  a  mistake  and  I  wrote  the 
return : 

"Old  Boston  Gin,  quarts  3,  pints  24,  one  half 
pints  16,"  and  changed  the  proof  from  80  to  90. 

My  return  also  was  in  error  in  calling  "Pom- 
brook  Whiskey"  "Pembrook  Gin",  271/>  pints,  be- 
cause there  is  no  "Pembrook  Gin",  although  this 
mistake  made  no  difference  in  the  tax. 

This  was  an  error  on  my  part  but  resulted  in 
having  the  taxpayer  pay  tax  upon  said  forty-three 
bottles  of  gin  on  the  basis  of  90  proof  instead  of  80 
proof,  an  increase  of  12%% — so  that  Haft  and 
Boyle  actually  paid  121/2%  more  tax  upon  the  gin 
in  question  than  they  should  have  properly  paid. 

I  also  found  later  upon  the  inventory  the  entry 
"192  Bottles  of  Barclay."  this  was  missed  by  me 
on  making  up  the  original  inventory  because  it  was 
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separated  from  the  other  inventory  by  being  on  an- 
other page,  and  was  separated  from  the  balance  of 
the  inventory  by  two  or  more  blank  pages. 
T.  D.  McGARRY 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  December,  1943. 
[Notarial  Seal]     JOHN  J.  WALSH 
Notary  Public  for  the  State  of  Montana,  residing 

at   Butte,  Montana.     My  Commission   expires 

Feb.  26,  1946. 

Service    acknowledged,    copy    received    Dec.    31, 
1943. 

R.  LEWIS  BROWN, 

Asst.  U.  S.  Attorney 

[Endorsed] :    Filed  Dec.  31,  1943.  C.  R.  Garlow, 
Clerk.  [84] 


That  on  December  31,  1943  the  Affidavit  of  Jo- 
seph P.  Boyle  was  filed  herein  in  the  words  and 
figures  following,  to- wit: 

[Title  of  District  Court  and  Cause.]  [85] 
AFFIDAVIT  OF  JOSEPH  P.  BOYLE 

State  of  Montana, 
County  of  Silver  Bow — ss. 

Joseph  P.  Boyle,  being  first  duly  sworn,  deposes 
and  says: 

My  name  is  Joseph  P.  Boyle.  I  am  one  of  the 
owners  and  claimants  of  the  406  Bottles  of  distilled 
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spirits  named  as  libelee  in  the  above-entitled  action. 
That  I  was  not  personally  informed  thai  the  <••■■ 

had  been  set  for  trial  until  about  11:00  o'clock  on 
the  morning  of  Tuesday,  December  21,  1943,  when 
I  was  informed  over  the  telephone  that  the  trial 
was  then  in  progress.  I  was  surprised  that  the 
trial  was  in  progress  because  two  months  previ 
I  had  been  informed  that  if  I  would  pay  to  the  Gov- 
ernment the  sum  of  $446.26  and  such  additional 
sum  as  the  computation  of  the  Alcohol  Tax  Unit  of- 
ficials showed  to  be  due  for  an  additional  tax,  that 
all  pending  matters  would  be  fully  settled  and  coin- 
promised,  and  rather  than  submit  to  the  time  and 
embarrassment  and  expense  of  one  or  more  law- 
suits, I  consented  to  the  settlement  and  compromise, 
and  on  October  22,  1943,  paid  to  the  Government 
$446.26,  and  thereafter  I  signed  an  amended  return 
prepared  by  the  Internal  Revenue  Department,  and 
with  that  paid  the  additional  sum  of  $395.76.  Both 
of  said  sums  have  been  retained  by  the  libelant. 

That  immediately  upon  learning  that  the  case 
was  set  [86]  for  trial,  I  tried  to  find  the  principal 
witness,  my  co-claimant  and  intervenor,  Ed  Haft, 
and  learned  that  he  was  in  the  city  of  Missoula  in 
the  course  of  his  employment  by  the  Kitto  'Trans- 
fer  Company. 

I  had  no  intention  of  evading  any  floor  tax  due 
from  the  " Atlas  Bar"  for  distilled  spirits  on  hand 
for  sale  on  November  1st,  1942,  and  any  errors,  it' 
any  there  were,  were  honest  mistakes,  were  unin- 
tentional, and  were  not  made  with  the  intent  to  de- 
fraud the  United  States. 

JOSEPH  P.  BOYLE 
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Subscribed  and  sworn  to  before  me  this  31st  day 
of  December,  1943. 
[Notarial  Seal]     JOHN  J.  WALSH 
Notary  Public  for  the  State  of  Montana,  residing  at 

Butte,  Montana.    My  Commission  expires  Feb. 

26,  1946. 

Service    acknowledged,    copy    received    Dec.    31, 
1943. 

JOHN  B.  TANSIL 
U.  S.  Attorney 
R.  LEWIS  BROWN 
Asst,  U.  S.  Attorney 

[Endorsed] :    Filed  Dec.  31,  1943.  [87] 


That  on  December  31,  1943  the  Affidavit  of  Ed 
Haft  was  filed  herein  in  the  words  and  figures  fol- 
lowing, to-wit: 

[Title  of  District  Court  and  Cause.]  [88] 

AFFIDAVIT   OF   ED   HAFT 

State  of  Montana, 
County  of  Silver  Bow — ss. 

Ed  Haft,  being  first  duly  sworn  deposes  and  says : 
I  am  one  of  the  intervenors  and  claimants  to  the 
406  Bottles  of  Distilled  Spirits  named  as  Libelee 
in  the  above  entitled  action.  That  I  did  not  learn 
that  the  said  action  was  set  for  trial  until  12:28 
P.  M.  on  Tuesday,  December  21,  1943,  the  date  of 
the  trial  when  my  attorney,  Earle  N.  Genzberger  of 
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Butte,  reached  me  over  the  long  distance  telephone 
at  Missoula,  Montana,  approximately  one  hundred 
twenty-four  (124)  miles  away  from  the  place  of 
trial  to  which  place  I  bad  driven  by  truck  in  the 
course  of  my  employment  by  tbe  Kitto  Transfer 
Company  by  whom  I'm  employed  as  a  truck  driver. 
Mr.  Genzberger  told  me  over  the  phone  that  tin 
trial  of  the  above-entitled  libel  was  in  progress,  and 
I  immediately  completed  the  loading  of  my  employ- 
er's truck  with  furniture  and  household  goods  and 
hastened  to  Butte.  I  arrived  at  the  Federal  Build- 
ing in  Butte  about  4:05  P.  M.  on  Tuesday  after- 
noon December  21,  1943,  and  found  the  courtroom 
door  locked  and  went  to  the  Clerk's  office  and  there 
learned  that  the  case  was  over.  [89] 

If  I  had  been  permitted  to  testify  as  a  witness  on 
behalf  of  myself  and  partner,  intervenors  in  the 
above  entitled  action,  I  would  have  testified  that  1 
took  the  inventory  of  all  distilled  spirits  in  the  Atlas 
Bar  about  midnight  of  October  31,  1942,  and  imme- 
diately thereafter,  and  that  the  inventory  (which  I 
understand  was  offered  at  the  trial  as  "  Exhibit 
No.  5"  for  identification),  was  in  my  own  hand- 
writing and  was  written  by  me  upon  the  occasion  of 
taking  such  inventory. 

I  would  have  testified  that  I  listed  every  bottle  of 
liquor  at  the  Atlas  Bar  at  137  East  Park  Street, 
Butte,  Montana,  and  that  I  listed  all  of  the  gin  in 
said  place,  and  that  the  tax  was  paid  on  all  gin  that 
was  in  our  place  of  business  at  137  East  Park 
Street  or  which  we  owned  and  held  for  purpose  o\' 
sale. 
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That  I  listed  on  the  said  inventory  "three  quarts, 
twenty-four  pints,  and  sixteen  one-half  pints  of 
gin,  80  proof/' 

I  also  listed  "Gin — 85  proof,  12  half  pints",  and 
Gin  "Old  Boston,  90  proof,  48  half  pints."  That 
was  all  the  Gin  on  hand  at  that  date. 

That  I  delivered  the  inventory  that  I  had  made 
to  John  J.  Walsh,  a  certified  public  accountant  at 
Butte,  Montana,  having  his  office  at  43  East  Broad- 
way, Butte,  Montana,  and  he  later  gave  me  the  type- 
written return  which  I  signed  and  swore  to  before 
him.  In  signing  the  return,  I  did  not  notice  that 
the  accountant  had  changed  the  gin  which  I  listed 
at  80  proof  to  90  proof  and  had  given  it  the  name 
''Old  Boston"  instead  of  "Cavalier".  On  my  in- 
ventory I  did  not  state  any  brand  of  gin. 

Had  I  been  allowed  to  testify,  I  would  have  pro- 
duced also  the  printed  instructions  that  we  received 
from  the  Internal  Revenue  Bureau  relative  to  the 
floor  tax  returns  on  liquor  stocks  held  by  us  for 
sale  on  November  1st,  1942.  These  printed  instruc- 
tions do  not  provide  for  the  listing  of  brands.  I  put 
the  whiskey  brands  on  my  inventory  but  did  so  for 
my  own  convenience  in  re-checking  the  stock,  but 
I  did  not  do  this  in  the  case  of  gin,  brandy,  rum, 
wine,  beer,  with  one  exception.  [90] 

I  also  inventoried  sixteen  cases  of  Barclay's  whis- 
key, 80.6  proof  which  was  overlooked  by  the  ac- 
countant in  making  the  return,  because  I  had  placed 
the  same  upon  a  separate  sheet  in  my  inventory. 

We  never  intended  to  evade  any  floor  tax  upon 
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any  of  this  liquor,  and  I  never  had  the  discrepancy 
called  to  my  attention  until  after  these  proce  dinj  - 
were  instituted. 

I  have  been  surprised  that  this  case  was  set  for 
trial  because  on  or  about  October  20th,  1943,  through 
my  attorney,  the  United  States  Attorney's  Office 
and  the  officials  of  the  Alcohol  Tax  [Jnit  offered  us 
a  complete  compromise  and  sett  lenient  of  all  pend- 
ing matters  upon  the  payment  of  Four  hundred 
forty-six  and  26/100  ($446.26)  Dollars  in  addition 
to  the  payment  of  a  tax  which  the  Alcohol  Tax  Uni1 
had  computed  as  being  due  from  us.  My  partner 
and  I  paid  this  money  on  or  about  October  22,  1943, 
and  thereafter  my  partner  signed  the  amended  tax 
return  prepared  for  us  by  the  officials  of  the  Alco- 
hol Tax  Unit  and  at  that  time  we  paid  an  additional 
tax  to  the  United  States  amounting  to  Three  Hun- 
dred ninety-five  and  76/100  ($395.76)   Dollars. 

We,  therefore,  assumed  that  the  above-entitled 
and  numbered  case  had  been  fully  settled  and  com- 
promised with  the  Government  of  the  United  States, 
the  libelant  herein,  and  were  not  prepared  on  Tues- 
day, December  21,  1943,  for  the  trial  of  said  action. 

This  affidavit  is  made  for  the  purpose  of  obtain- 
ing a  new  trial,  a  re-hearing,  or  review  of  the  judg- 
ment heretofore  given  and  made  in  the  above  en- 
titled action  on  December  23,  1943,  and  to  relieve 
this  affiant  and  his  partner  and  co-intervenor,  Jo- 
seph P.  Boyle,  herein  from  the  said  judgment  taken 
against  us  and  both  of  us  through  our  inadvert- 
ence, surprise,  and  excusable  neglect,  caused  through 
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our  reliance  upon  the  settlement  and  compromise 
made  by  us  with  the  libelant  herein. 
ED  HAFT  [91] 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  December,  1943. 
[Notarial  Seal]     JOHN  J.  WALSH 
Notary  Public  for  the  State  of  Montana,  residing 

at   Butte,   Montana.     My   commission    expires 

Feb.  26,  1946. 

Service    acknowledged,    copy    received    Dec,    31, 
1943. 

JOHN  B.  TANSIL 
U.  S.  Attorney 
R,  LEWIS  BROWN 

Asst.  U.   S.  Attorney 

[Endorsed]:     Filed  Dec.  31,  1943.  [92] 


That  on  January  4,  1944  the  Libelant's  Objec- 
tions to  the  Motion  for  Rehearing,  New  Trial  or 
Review  were  filed  herein  in  the  words  and  figures 
following,  to- wit: 

[Title  of  District  Court  and  Cause.]  [93] 

OBJECTIONS    TO    THE    MOTION    FOR    RE- 
HEARING, NEW  TRIAL  OR  REVIEW 

Comes  now  the  libelant,  United  States  of  Amer- 
ica, and  objects  to  the  granting  by  the  Court  of 
the  motion  for  rehearing,  new  trial  or  reviewT  filed 
herein  by  Joseph  P.  Boyle  and  Edward  Haft  (co- 
partners doing  business  under  the  name  of  Atlas 


United  States  of  America  93 

Bar),  interveners  and  claimants  herein,  upon   the 
grounds  and  for  the  reasons  following,  to-wil  : 

1.  That  no  Legal  reason  appears  for  the  grant- 
ing of  said  motion,  or  for  a   rehearing,  new  trial 

or  review  of  the  decision  of  the  Court  herein. 

2.  That  the  motion  for  such  rehearing,  new  trial 
or  review  is  on  its  face  insufficient  to  put  the  power 
of  the  Court  in  motion,  or  to  support  an  order 
granting  a  rehearing,  new  trial  or  review  of  the 
said  cause. 

3.  That  it  appears  from  the  face  of  the  affidavits, 
filed  as  a  part  of  the  said  motion  and  by  the  inter- 
veners and  their  counsel,  that  any  evidence  that  the 
said  intervenors  desire  to  bring  to  the  attention  of 
the  court,  if  their  said  motion  is  granted,  was  within 
their  knowledge  and  possession  prior  to  the  time 
of  the  trial  of  this  cause  and  at  the  time  the  same 
was  set  for  trial  and  was  not  produced  at  the  trial 
of  said  cause  solely  because  of  the  neglect  of  the 
said  intervenors  to  appear  at  the  trial  and  to  tes- 
tify therein  and  that  the  essence  of  the  evidence  the 
intervenors  desire  to  bring  to  the  attention  of  the 
Court  is  [94]  such  that  it  goes  to  establish  as  false 
and  untrue  the  statements  of  fact  made  under  oath 
by  Edward  Haft,  one  of  the  intervenors,  in  making 
his  return  to  the  Collector  of  Internal  Revenue  for 
the  District  of  Montana,  and  to  establish  that  the 
said  Edward  Haft  was  guilty  of  false  swearing  at 
said  time,  and  further  that  it'  all  of  said  testimony 
and  evidence  had  been  offered  at  the  trial  of  said 
cause  that  is  now  desired  to  be  offered,  the  same 
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would  not  have  been  sufficient  to  have  required  any 
decision  or  judgment  different  from  that  entered 
herein  by  the  Court. 

These  objections  are  made  and  will  be  based  upon 
the  files  and  records  of  the  above  entitled  court, 
upon  the  minutes  of  the  court,  the  evidence  intro- 
duced at  the  hearing  and  upon  the  affidavit  of  R. 
Lewis  Brown,  Assistant  Attorney  of  the  United 
States,  in  and  for  the  District  of  Montana,  filed 
herein. 

R.  LEWIS  BROWN 

Assistant  Attorney  of  the 
United  States,  in  and  for 
the  District  of  Montana. 

Admission  of  Service,  Jan.  4,  1944. 

EARLE  GENZBERGER 

Attorney    for    Intervenors. 

[Endorsed] :     Filed  Jan.  4,  1944.  H.  H.  Walker, 
Clerk.  [95] 


That  on  January  4,  1944  the  Affidavit  of  R.  LewTis 
Brown  was  filed  herein  in  the  words  and  figures  fol- 
lowing, to- wit : 

[Title  of  District  Court  and  Cause.]  [96] 

AFFIDAVIT 

United  States  of  America, 
District  of  Montana — ss. 

R.  Lewis  Biown,  being  first  duly  sworn  on  his 
oath,  deposes  and  says: 
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That  he  is  now  and  at  all  of  tin*  times  hereinafter 
mentioned  has  been  a  duly  appointed,  qualified  and 
acting  Assistant  Attorney  of  the  United  States,  in 
and  for  the  District  of  Montana;  that  as  such  A 
sistant  Attorney  of  the  United  States  lie  has  had 
personal  charge  of  the  above  entitled  cause  and 
personally  prepared  for  filing  and  filed  the  libel 
of  information  filed  herein;  that  after  the  filing  of 
the  libel  of  information  herein,  Earle  N.  Genzber- 
ger,  the  attorney  for  the  intervenors,  discussed  with 
affiant  the  possibility  of  the  entering  into  a  com- 
promise by  the  intervenors  and  the  United  States 
of  the  civil  and  criminal  liability  of  the  intervenors 
by  reason  of  the  seizure  of  certain  liquors  proceeded 
against  in  this  cause,  belonging  to  the  intervenors, 
because  of  the  claimed  failure  of  the  said  inter- 
venors to  pay  the  floor  stocks  tax  due  on  the  said 
liquors  on  the  1st  day  of  November,  1942 ;  that  affi- 
ant advised  the  said  counsel  that  the  x\ttorney  Gen- 
eral of  the  United  States  had  authority  to  either 
make  or  refuse  to  make  such  compromise  and  fur- 
ther advised  the  said  counsel  that  if  the  intervenors 
cared  to  make  such  proposition  of  settlement  and 
cared  to  tender  a  cashier's  check  for  one-half  the 
value  of  the  said  liquor  so  seized,  payable  to  the 
P971  Treasurer  of  the  United  States,  affiant  would 
ennse  said  proposition  of  settlement  and  cashier's 
check  to  be  transmitted  to  the  Attorney  General  of 
the  United  States  for  his  action  and  consideration, 
and  that  thereupon  the  cashier's  check,  payable  to 
the  Treasurer  of  the  United  States,  in  the  sum  o\' 
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$446.26,  was  delivered  to  me  by  said  attorney  and 
that  I  caused  the  same  to  be  transmitted  to  the  At- 
torney General  of  the  United  States  by  and  through 
Mr.  Roy  F.  Allan,  Assistant  Attorney  of  the  United 
States,  in  and  for  the  District  of  Montana;  that 
said  proposed  settlement  and  compromise  was  not 
requested  or  solicited  from  the  said  intervenors  by 
the  United  States  Attorney's  office  of  the  District 
of  Montana,  or  any  members  thereof,  or  of  the  Alco- 
hol Tax  Unit  for  the  District  of  Montana,  or  offered 
to  said  intervenors  by  said  officers,  but  was  initiated 
and  solicited  by  the  intervenors  themselves. 

That  thereafter  and  before  the  setting  of  this 
cause  for  trial,  the  Attorney  General  of  the  United 
States  refused  to  accept  the  said  compromise  or  the 
said  offer  in  compromise  and  refused  to  compro- 
mise the  civil  and  or  criminal  liability  of  the  inter- 
venors as  requested  and  solicited  by  them,  and  re- 
turned said  draft  to  Mr.  Allan  for  delivery  to  the 
intervenors  and  that  Mr.  Allan,  upon  receipt  of 
said  draft,  thereafter  resubmitted  the  said  offer  in 
compromise  to  the  Attorney  General  of  the  United 
States;  that  affiant  was  informed  by  Mr.  Earle  N. 
Genzberger  that  he  had  received  a  letter  from  Mr. 
Allan,  Assistant  United  States  Attorney  as  afore- 
said, informing  him  that  the  Attorney  General  of 
the  United  States  had  refused  said  offer  in  com- 
promise and  rejected  the  same  and  informing  him 
further  that  he,  Mr.  Allan,  was  resubmitting  the 
same  to  the  Attorney  General  of  the  United  States; 
that  the  day  after  this  cause  was  set  for  trial,  and 
while  affiant  was  at  his  lunch,  Mr.  Genzberger,  the 
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counsel  for  the  iiitervenors  came  to  the  table  at 
which  affiant  was  sitting  and  in  formed  the  affiant 
that  the  case  had  been  set  Eor  trial.  Be  [98]  then 
asked  affiant  if  he,  affiant,  would  see  the  presiding 
Judge  and  have  the  case  continued.  Affianl  advised 
the  counsel  that  he  had  no  intention  of  interviewing 
the  Judge  for  the  purpose  of  requesting  a  continu- 
ance of  the  trial  of  this  cause  and  further  advised 
the  counsel  that  if  he,  the  counsel,  desired  the  cause 
to  be  continued,  that  if  the  counsel  would  come  to 
the  affiant's  office,  that  affiant  would  go  with  the 
counsel,  if  the  counsel  so  desired,  to  the  Court  and 
would  inform  the  Court  of  the  status  of  the  com- 
promise as  hereinabove  set  forth,  and  would  not 
oppose  any  motion  for  a  continuance  that  he  de- 
sired to  make  and  affiant  further  informed  the 
counsel  that  if  counsel  did  not  so  do  that,  so  far 
as  affiant  knew  the  case  would  be  tried  at  the  date 
set;  that  the  counsel  then  informed  affiant  that  he 
would  come  up  to  the  affiant's  office  that  same  after- 
noon and  would  request  a  continuance  of  the  cause; 
that  although  affiant  was  in  his  office  that  after- 
noon the  counsel  did  not  come  to  affiant's  office  thai 
afternoon  or  at  any  time  between  the  date  of  the 
said  conversation  and  the  trial  of  the  said  cause 
and  that  affiant  thereby  assumed  it  was  the  desire 
of  the  intervenors  to  try  the  said  cause  at  the  date 
set  for  trial,  and  prepared  Tor  trial  of  the  same  and 
had  his  witnesses  in  attendance;  that  at  the  date. 
time  and  place  set  for  trial  of  the  said  cause,  to-wil  : 
at  10:00  o'clock  on  December  21st  1943,  affiant  was 
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present  in  court  with  his  witnesses  ready  to  pro- 
ceed to  trial,  that  the  Judge  came  into  court  at  the 
hour  of  10:00  o'clock  and  the  Court  was  thereupon 
opened,  that  the  Court  called  the  said  cause  for 
trial  and  that  the  counsel  for  the  intervenors  was 
not  present  in  court ;  that  affiant  thereupon  informed 
the  Court  that  it  was  his  belief  that  the  intervenors 
desired  to  contest  the  said  libel  and  to  try  the  cause 
and  requested  the  Court  to  continue  the  trial  of  the 
cause  for  a  short  time  until  affiant  could  get  in 
touch  by  telephone  with  counsel  for  the  intervenors ; 
that  the  Court  thereupon  continued  the  trial  of  the 
said  cause  until  the  [99]  hour  of  10:30  o'clock  of 
the  same  day ;  that  affiant  thereupon  called  the  coun- 
sel for  the  intervenors  at  his  office  and  informed 
counsel  of  what  had  transpired  that  morning  and 
counsel  informed  the  affiant  he  had  neglected  to 
make  a  note  of  the  time  set  for  the  trial  and  had 
forgotten  it,  but  he  would  immediately  come  to  the 
federal  building;  and  further  affiant  sayeth  not. 
R.  LEWIS  BROWN 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  January,  1944. 

[Seal]  HAROLD  L.  ALLEN 

Deputy  Clerk,  United  States 
District  Court,  for  the  Dis- 
trict   of    Montana. 

[Endorsed] :    Filed  January  4,  1944.  H.  H.  Wal- 
ker, Clerk.  [100] 
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That  on  April  14,  1944  an  Entry  was  made  in 
the  Minutes  of  said  District  Court  of  the  Order 
In  Re:  Session  of  Court  to  be  Held  at  Butte,  Mon- 
tana, wherein  all  motions  pending-  undetermined  in 
the  Butte  Division  of  said  Court  were  set  for  hear- 
ing at  said  place  on  April  22,  1944,  in  the  words  and 
figures  following,  to-wit: 

[Title  of  District  Court.]  [101] 

54th  Day  October  Term,  1943     Friday  April  14,1944 
11 :30  A.  M.  Court  convened  pursuant  to  Order 

Present:   Honorable  James  H.  Baldwin,  Judge. 

In  Re:   Session  of  Court  to  be  Held  at  Butte,  Mon- 
tana. 

ORDER 

It  Is  Ordered,  and  this  does  order: 

1.  That  a  session  of  the  above  entitled  court  be 
held  at  the  courtroom  thereof  in  the  city  of  Butte, 
in  the  state  and  district  of  Montana,  commencing 
at  the  hour  of  ten  o'clock  in  the  morning  on  Satur- 
day, April  22,  1944; 

2.  That  all  motions  pending  undetermined  in  the 
Butte  Division  of  said  court  be  and  the  same  are 
hereby  set  for  hearing  at  that  time  and  place;  and 

3.  That  the   Clerk   of  the   above   entitled   Court 
shall  forthwith  notify  the  attorneys  for  the  parties 
litigant  in  the  matters  referred  to  in  the  last   | 
ceding  paragraph,  by  mail,  of  the  setting  of  said 
motions  for  hearing,  as  aforesaid. 
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Court  thereupon  suspended  until  such  time  as  the 
further  business  of  the  Court  shall  require  it  to 
again  resume. 

H.  H.  WALKER, 
Clerk. 
By    ELAINE  E.  WILLIAMS 
Deputy.   [102] 


That  on  April  22,  1944,  an  Entry  was  made  in  the 
Minutes  of  said  District  Court  concerning  the  de- 
nial of  the  Motion  for  Rehearing,  New  Trial  or 
Review  of  Claimants  and  Intervenors  in  the  words 
and  figures  following,  to-wit: 

[Title  of  District  Court.]  [103] 

Butte  Division  Civil  Cause  No.  110. 

United  States  v.  406  Bottles  of  Distilled  Liquor. 

This  cause  came  on  regularly  for  hearing  this 
day  on  Motion  For  Rehearing,  New  Trial  or  Review 
of  Claimants  and  Intervenors  Joseph  P.  Boyle  and 
Ed  Haft  and  on  objections  to  said  motion.  Messrs. 
R.  Lewis  Brown  and  Harlow  Pease,  Assistants  to 
the  Attorney  of  the  United  States  in  and  for  the 
District  of  Montana,  were  present  in  Court  and  rep- 
resented the  United  States.  Mr.  Earle  X.  Genz- 
berger  was  present  in  Court  on  behalf  of  said 
Claimants  and  Intervenors  Joseph  P.  Boyle  and 
Ed  Haft. 

Thereupon  said  motion  was  argued  by  Mr.  Genz- 
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berger,  whereupon  at  the  conclusion  of  his  argu- 
ment, the  Court  ordered  that  the  Motion  For  Re- 
hearing, New  Trial  or  Review  of  Claimants  and  In- 
tervenors  Joseph  P.  Boyle  and  Ed  Haft  will  be 
denied.  Thereupon  Mr.  Genzberger  asked  for  an 
exception  to  the  ruling  of  the  Court,  whereupon 
the  Court  ordered  that  an  exception  to  this  ruling 
be  noted  on  the  record. 

Entered  in  open  Court  at  Butte,  Montana,  April 
22,  1944. 

H.  H.  WALKER, 
Clerk  [104] 


That  on  August  7,  1944  the  Statement  of  Points 
To  Be  Relied  Upon  On  Appeal  of  Intervenors 
and  Claimants  was  filed  herein  in  the  words  and 
figures  following,  to-wit: 

[Title  of  the  District  Court  and  Cause.]  [105] 

STATEMENT    OF    POINTS    TO    BE    RELIED 
UPON  ON  APPEAL 

The  following  is  a  concise  statement  of  the  points 
upon  which  the  Claimants  and  Intervenors  in  the 
above-entitled  cause,  Joseph  P.  Boyle  and  Ed  Haft, 
intend  to  rely  on  its  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  Judgment  and  Decree  entered  hereon  on 
December  23,  1943  by  the  United  States  District 
Court  of  the  District  of  Montana,  Butte   Division: 

1.     The   Court  erred   in   denying  the    Motion    of 
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Claimants  and  Interveners,  herein,  for  a  continu- 
ance of  trial  of  said  cause. 

2.  The  Court  erred  in  denying  the  request  of 
said  Claimants  and  Interveners  for  production  of 
offending  liquor  in  Court  for  use  on  cross-examina- 
tion of  the  witness,  J.  H.  Cosgriff. 

3.  The  Court  erred  in  denying  the  formal  mo- 
tion of  Claimants  and  Intervenors  to  compel  the 
Government  to  produce  offending  liquor  in  Court. 

4.  Denial  of  the  Motion  of  Claimants  and  Inter- 
venors to  dismiss  said  cause  made  at  the  close  of 
the  Government's  case. 

5.  Abuse  of  discretion  in  denying  Claimants  and 
Intervenors'  Motion  for  recess  to  permit  the  at- 
tendance of  the  witness  Ed  Haft  who  was  a  neces- 
sary witness  on  behalf  of  said  Claimants  and  In- 
tervenors to  prove  the  case  of  said  Claimants  and 
Intervenors  from  3 :00  P.  M.  to  4 :30  P.  M.  on  Tues- 
day, December  21,  1943. 

6.  Abuse  of  discretion  in  denying  Claimants  and 
Intervenors  a  recess  from  3:00  P.  M.  on  December 
21,  to  10:00  A.  M.  [106]  on  December  22nd,  1943 
in  order  to  enable  Ed  Haft,  principal  witness  of 
Claimants  and  Intervenors  to  be  present  and  to 
testify. 

7.  The  Court  erred  in  refusing  to  permit  the 
witness  C.  D.  McGarry  to  complete  his  testimony 
and  in  ordering  the  attorney  for  Claimants  and 
Tntervenors  to  call  his  next  witness. 

8.  The  Court  erred  in  denying  and  overruling 
the  Motion  of  Claimants  and  [ntervenors  to  dismiss 
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the  proceedings,  made  a1   the  close  of  all  the  evi- 
dence on  all  the  grounds  stated   in  said   motion. 

9.  There  was  introduced  in  this  case  no  evi- 
dence sufficient  to  support  the  facts  as  found  by 
the  Court  or  the  conclusions  of  law  based  thereon. 

10.  The  Court  erred  in  entering  a  Judgment  of 
Forfeiture  and  entering  a  Decree  against  Claim- 
ants and  Intervenors,  herein. 

11.  The  Court  erred  in  overruling  and  denying 
Claimants  and  Intervenors'  Motion  for  Rehearing, 
New  Trial  or  Review  on  all  the  grounds  stated  in 
said  motion. 

Dated  this  7th  day  of  August,  1944. 

EARLE  N.  GENZBERGER 

Attorney   for   Claimants    and 
Intervenors 

Service  of  the  foregoing  Statement  of  Points  to 
be  relied  upon  on  Appeal,  acknowledged,  and  copy 
thereof  received  this  7th  day  of  August,  1944. 
JOHN  B.  TANSIL 

United  States  Attorney 
R.  LEWIS  BROWN 

Asst.  United  States  Attorney 

[Endorsed]:  Filed  August  7,  1944,  H.  IT.  Walker, 
Clerk.  [107] 
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That  on  July  20,  1944  the  Interveners  and  Claim- 
ants filed  their  Notice  of  Appeal  herein  in  the 
words  and  figures  following,  to-wit: 

[Title  of  the  District  Court  and  Cause.]  [108] 

NOTICE    OF    APPEAL 

To :  The  United  States  of  America,  Libelant  above 
named,  and  to  Honorable  John  B.  Tansil,  LT.  S. 
Attorney  for  the  District  of  Montana,  and  to 
Honorable  R.  Louis  Brown,  Assistant  U.  S. 
Attorney  for  the  District  of  Montana,  Attor- 
neys for  Defendants. 

You  and  each  of  you  are  hereby  notified  and  will 
please  take  notice  that  Edward  Haft  and  Joseph 
P.  Boyle,  Claimants  and  Intervenors  in  the  above 
entitled  cause,  hereby  appeals  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  San  Francisco, 
California,  from  the  final  Judgment  and  Decree 
given,  made,  rendered  and  entered  in  the  above 
entitled  cause  by  the  above  entitled  court  on  the 
23rd  day  of  December,  1943. 

Dated  this  20th  day  of  July,  1944. 

EARLE  N.  GENZBERGER 

Attorney   for   Claimants   and 
Intervenors. 

[Endorsed] :  Filed  July  20,  1944,  H.  H.  Walker, 
Clerk.  [109] 
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That  on  August  4,   1944  the   Bond    for  Cost   on 

Appeal  was  filed  herein  in  the  words  and  figures 
following^  to-wit : 

[Title  of  the  District  Court  and  Cause.]  [110] 
BOND  FOR  COST  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  Edward  Haft  and  Joseph  P.  Boyle,  both 
of  Butte,  Montana,  as  principals,  and  Rudy  E.  En- 
dresse  and  Helena  P.  Walsh,  both  of  Butte,  Mon- 
tana, as  sureties,  hereby  acknowledge  themselves 
jointly  and  severally  firmly  bound  to  the  above 
named  Libelant,  the  United  States  of  America,  in 
the  sum  of  Two  hundred  and  fifty  and  no/100 
($250.00)  Dollars,  lawful  money  of  the  United 
States,  for  the  payment  of  which,  well  and  truly  to 
be  made,  we,  and  each  of  us  respectively,  bind  our- 
selves, our  and  each  of  our  executors,  administrators, 
and  heirs,  jointly  and  severally,  as  aforesaid,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  4th  day  of 
August,  1944. 

The  conditions  of  the  above  obligation  is  such 
that  whereas,  the  Claimants  and  Intervenors  hei 
are  appealing  to  the  United  States  Circuit  Court 
of  Appeals  for  the  9th  Circuit  from  that  Final 
Judgment  and  Decree  of  the  above  entitled  Dis- 
trict Court,  filed  and  entered  in  the  above1  entitled 
cause  on  the  23rd  day  of  December,  1943  and  from 
the  Order  of  said  District  Court  entered  on  the 
22nd  day  of  April,  1944  denying  and  overruling 
the  Motion  of  Claimants  and  Intervenors.  Joseph 
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P.  Boyle  and  Edward  Haft   for  Rehearing,   New 
Trial  or  Review. 

Now,  Therefore,  if  the  said  Claimants  and  In- 
tervenors  [111]  shall  pay  the  costs  of  Appeal;  if 
the  Appeal  be  dismissed  or  said  Judgment  and  De- 
cree and  Order,  or  either  of  them  be  affirmed;  or 
such  costs,  as  such  Appellate  Court  may  award  if 
such  Judgment  and  Decree  and  Order,  or  either 
of  them,  is  modified,  then  this  obligation  shall  be 
null  and  void,  otherwise  to  be  and  remain  in  full 
force  and  effect. 

In   witness   whereof,   we   have   hereunto   set   our 
hands  and  seals  this  4th  day  of  August,  1944. 
EDWARD  HAFT 
JOSEPH  P.  BOYLE 
RUDY  E.  ENDRESSE 
HELENA   P.   WALSH 

State  of  Montana, 
County  of  Silver  Bow — ss. 

Rudy  E.  Endresse  and  Helena  P.  Walsh,  the 
sureties  mentioned  in  the  foregoing  Bond,  being 
first  duly  sworn,  each  for  himself,  says:  I  am  a 
resident  and  freeholder  and  householder  within 
the  County  of  Silver  Bow.  State  of  Montana,  and 
worth  double  the  amount  of  the  within  bond  over 
and  above  all  my  just  debts  and  liabilities  and  not 
including  property  exempt  from  execution. 
RUDY  E.  ENDRESSE 
HELENA  P.  WALSH 
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Subscribed  and  sworn  to  before  me  this  4th  day 
of  August,  1944. 

[Notarial  Seal]         JOHN  J.  WALSH 
Notary  Public  for  the  Slate  of   Montana,   residing 
at  Butte,  Montana. 

My  commission  exjrires  Feb.  26,  194(i. 

[Endorsed] :  Filed  August  4,  1944,  H.  IT.  Walker, 
Clerk.  [112] 


That  on  August  5,  1944  the  Order  for  Bond  on 
Appeal  was  filed  herein  in  the  words  and  figures 
following,  to-wit: 

[Title  of  the  District  Court  and  Cause.]  [113] 
ORDER   FOR   BOND   ON   APPEAL 

It  appearing  to  the  Court  herein  that  the  above 
named  Joseph  P.  Boyle  and  Ed  Haft,  as  Claim- 
ants and  Intervenors  herein,  have  appealed  to  the 
Circuit  Court  of  Appeals  from  the  Judgment  of 
Forfeiture  heretofore  duly  given  and  made  on 
December  23,  1943,  and  on  Motion  of  Earle  N. 
Genzberger,  Attorney  for  Claimants  and  Inter- 
venors herein,  for  a  stay  of  proceedings,  pending 
appeal  and  this  appearing  to  be  a  proper  cause 
therefor, 

It  Is  Ordered,  and  this  does  order,  that  upon 
the  filing  by  the  Claimants  and  Intervenors  of  a 
bond  in  the  penal  sum  of  Five  hundred  and  no/100 
($500.00)  Dollars  within  five  days  from  the  date 
hereof,  with  sureties,  to  be  approved  by  this  Court, 
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conditioned  for  the  satisfaction  of  the  Judgment 
of  this  Court  and  of  the  Appellate  Court,  together 
with  costs,  interest  and  damages  for  delay,  if  for 
any  reason  the  appeal  is  dismissed,  or  if  the  Judg- 
ment is  affirmed,  and  to  satisfy  in  full  such  modifi- 
cation of  the  Judgment  or  such  costs,  interest  and 
damages  as  the  Appellate  Court  may  adjudge  or 
award,  that  the  operation  of  the  Judgment  of  De- 
cember 23,  1943,  be  suspended  and  that  the  property 
described  in  said  Judgment  herein  shall  remain  in 
the  custody  of  the  United  States  Marshal  for  the 
District  of  Montana,  subject  to  the  further  order 
of  this  Court  or  of  the  Appellate  Court,  during 
the  pendency  of  the  appeal  to  the  Circuit  Court  of 
Appeals  [114]  for  the  Ninth  Circuit  and  until  the 
determination  of  said  appeal  by  said  Court  and  for 
thirty  (30)  days  thereafter. 

Dated  this  5th  day  of  August,  1944. 

JAMES  H.  BALDWIN 

Judge. 

[Endorsed] :  Filed  August  5,  1944,  H.  H.  Walker, 
Clerk.  [115] 
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That  on  August  5,  1944  the    B       ' 
Proceedings    on    Appeal    was    filed    herein    :      the 
words  and  figures  following,  to-wit : 

[Title  of  the  District  Court  and  Cause.]  [116] 

BOND   FOR   STAY  OF   PROCEEDINGS 
ON  APPEAL 

Know  All  Men  By  These  Presents : 

That  Edward  Haft  and  Joseph   P.    Boyle,   1 
of  Butte,  Montana,  as  principals,  and  Ru< 
dresse  and  Helena  P.  Walsh,  both  of  Butte,  Mon- 
tana, as  sureties,  hereby  acknowledged  themse] 
jointly  and   severally   firmly   bound   to   the    above 
named  Libelant,  the  United  States  of  America,  in 
the   sum   of   Five   hundred   and  no/100    ($500.00) 
Dollars,  lawful  money  of  the  United  States,  for  the 
payment  of  which,  well  and  truly  to  be  made,  we, 
and  each  of  us   respectively,   bind   ourselves,   our 
and  each  of  our  executors,  administrators  and  heirs, 
jointly  and  severally,  as  aforesaid,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  4th  day  of 
August,  1944. 

The  conditions  of  the  above  obligation  is  such 
that  whereas,  the  Claimants  and  Intervenors  herein 
are  appealing  to  the  United  States  Circuit  Court  of 
Appeals  for  the  9th  Circuit  from  that  Final 
Judgment  and  Decree  of  the  above  entitled  Dis- 
trict Court,  filed  and  entered  in  the  above  entitled 
cause  on  the  23rd  day  of  December,  L943  and  from 
the  Order  of  said  District  Court  entered  on  the  22nd 
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day  of  April,  1944  denying  and  overruling  the 
Motion  of  Claimants  and  Intervenors,  Joseph  P. 
Boyle  and  Edward  Haft  for  Rehearing,  New  Trial 
or  Review  and  have  requested  a  stay  of  Proceedings 
herein.  [117] 

The  conditions  of  this  obligation  are  such  that  if 
the  said  Joseph  P.  Boyle  and  Edward  Haft, 
claimants  and  Intervenors  herein  shall  prosecute 
the  appeal  to  effect  and  shall  satisfy  the  Judgment 
in  full,  together  with  costs,  interest  and  damages 
for  delay,  if  for  any  reason  the  appeal  is  dismissed, 
or  if  the  Judgment  is  affirmed,  or  shall  satisfy  in 
full  such  modification  of  the  Judgment  and  such 
costs,  interest  and  damages  as  the  said  Circuit  Court 
of  Appeals  may  adjudge  or  award,  then  this  obliga- 
tion shall  be  void ;  otherwise  to  remain  in  full  force 
and  effect. 

In  Witness  Whereof,  we  have  hereunto  set  our 
hands  and  seals  this  4th  day  of  August,  1944. 
EDWARD  HAFT 
JOSEPH  P.  BOYLE 
RUDY  E.  ENDRESSE 
HELENA  P.  WALSH 

State  of  Montana 

County  of  Silver  Bow — ss. 

Rudy  E.  Endresse  and  Helena  P.  Walsh,  the 
sureties  mentioned  in  the  foregoing  Bond,  being 
first  duly  sworn,  each  for  himself,  says:  I  am  a 
resident  and  freeholder  and  householder  within  the 
County  of  Silver  Bow,  State  of  Montana  and  worth 
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double  the  amount  of  the   within    bond   over   and 
above  all  my  just  debts  and  liabilities  and  not  in- 
cluding property  exempt  from  execution. 
RUDY  E.  ENDRESSE 
HELENA  P.  WALSH 

Subscribed  and  sworn  to  before  me  this   1th  day 
of  August,  1944. 

[Notarial  Seal]     JOHN  J.  WALSH 
Notary  Public  for  the  State  of  Montana,  residing 

Butte,  Montana.    My  Commission  expires  Feb. 

26,  1946. 

Approved  this  5th  day  of  August,  1944. 
JAMES  H.  BALDWIN 

Judge 

[Endorsed]:     Filed    August    5,    1944.      II.    H. 
Walker,  Clerk.  [118] 


That  on  August  7, 1944  the  Intervenors  and  claim- 
ants filed  herein  their  Designation  of  Contents  of 
Record  on  Appeal  in  the  words  and  figures  fol- 
lowing, to-wit: 

[Title  of  the  District  Court  and  Cause.]  [119] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

To:     Honorable    Harry    H.    Walker,    Clerk    of    the 
Above  Entitled  Court. 

Comes  now  the  Claimants  and  [ntervenors, 
Joseph  P.  Boyle  and  Edward  Haft  in  the  above  en- 
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titled  cause  and  hereby  designates  to  be  contained 
in  the  Record  on  Appeal,  the  following  papers,  to- 
wit : 

1.  Libel  of  Information  for  Condemnation. 

2.  Notice  of  Seizure. 

3.  Claim  and  Intervention  of  Owners  and  An- 
swer to  Libel  of  Edward  Haft  and  Joseph  P.  Boyle. 

4.  Warrant  of  Arrest  and  Monition  with  Mar- 
shal's Return. 

5.  Reply. 

6.  Clerk's  Minutes  Entry,  dated  August  27,  1943. 

7.  Order  Setting  Case  for  Trial  at  Butte  on  Dec. 
21,  1943. 

8.  Motion  to  Compel  Production  of  Liquor  in 
Court. 

9.  Clerk's  Minutes   Entry  dated  December  21, 
1943. 

10.  Plaintiff's  Exhibit  No.  1 

11.  Plaintiff's  Exhibit  No.  2. 

12.  Defendant's  Exhibit  No.  3. 

13.  Narrative  Statement  of  Evidence. 

14.  Motion  to  Dismiss. 

15.  Clerk's  Minutes  Entry  dated  December  23, 
1943. 

16.  Findings  of  Fact  and  Conclusions  of  Law. 

17.  Decree  of  Condemnation  and  Foreiture,  and 
for  Costs. 

18.  Notice  of  Entry  of  Judgment. 

19.  Motion  for  Rehearing,  New  Trial  or  Review 
of  Claimants  and  Intervenors,  Joseph  P.  Boyle  and 
Ed  Haft. 

20.  Affidavit  of  Earle  N.  Genzberger. 
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21.  Affidavit  of  C.  I).  McGarry. 

22.  Affidavit  of  Joseph  P.  Boyle. 

23.  Affidavit  of  Ed  Haft. 

24.  Objections  to  New  Motion  for  Rehearing, 
New  Trial  of  Review. 

25.  Affidavit  of  R.  Lewis  Brown. 

26.  Clerk's  Minutes  Entry  dated  April  14,  1941 
and  Order  contained  therein. 

27.  Order  Denying  Motion  for  Rehearing,   X 
Trial  or  Review,  dated  April  22,  1944. 

28.  Statement  of  Points  to  be  relied  upon  on    \ 
peal.  [120] 

29.  Notice  of  Appeal. 

30.  Bond  for  Cost  on  Appeal. 

31.  Order  for  Bond  on  Appeal. 

32.  Bond  for  Stay  of  Proceedings  on  Appeal. 

33.  This  Designation  of  Record. 

34.  Clerk's  Certificate. 

Dated  this  7th  day  of  August,  1944. 

EARLE  N.  GENZBERGER 

Attorney   for    Claimants   and 
Intervenors 

Service  of  the  foregoing  Designation  of  Contents 
of  Record  acknowledged,  and  copy  thereof  received 
this  7th  day  of  August,  1944. 

JOHN  B.  TANSIL 

United  States  Attorney 
R,  LEWIS  BROWN 

Asst.  United  States  Attorney 

[Endorsed]:  Filed  August  7,  1944.  H.  II. 
Walker,  Clerk.  [121] 


114  Joseph  P.  Boyle  et  al.,  vs. 

In  the  District  Court  of  the  United  States 

District  of  Montana 

Butte  Division 

No.  110 

UNITED  STATES  OF  AMERICA, 

Libelant, 
vs. 

406  Bottles  of  Distilled  Liquor, 

Libelees, 
JOS.  P.  BOYLE  and  ED  HAFT, 
Claimants  and  Intervenors. 

ORDER 

Upon  application  of  the  Claimants  and  Inter- 
venors herein,  Joseph  P.  Boyle  and  Edward  Haft, 
and  for  good  cause  shown  and  being  fully  advised  in 
the  premises. 

It  is  Ordered  ,  and  This  Does  Order,  that  the  time 
for  filing  the  Record  on  Appeal  herein  and  docket- 
ing this  action  in  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  is  extended  to  and  including  the 
20th  day  of  September,  1944. 

Dated  this  26  day  of  August,  1944. 

JAMES  H.  BALDWIN 

Judge 
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Attest,  a  True  Copy: 

[Seal]  H.  H.  WALKER, 

Clerk. 
By    HAROLD  L.  ALLEN 

Deputy. 

[Endorsed]:     Filed  &  Entered  August  26,  1944. 
H.  H.  Walker,  Clerk.  [122] 


[Title  of  District  Court  and  Cause.] 

CLERK'S    CERTIFICATE    TO    TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Montana,  do 
hereby  certify  to  the  Honorable,  The  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  that 
the  foregoing  volume  consisting  of  122  pages,  num- 
bered consecutively  from  1  to  122,  inclusive,  is  a  full, 
true  and  correct  transcript  of  all  matter  designated 
by  the  parties  and  required  by  rule  as  the  record 
on  appeal  in  case  No.  110,  United  States  of  America, 
Libelant,  v.  406  Bottles  of  Distilled  Liquor,  Libe- 
lees, Joseph  P.  Boyle  and  Edward  Haft,  Claimants 
and  Intervenors,  excepting  the  so-called  Narrative 
Statement  of  the  Evidence  designated  by  said 
Claimants  and  Intervenors  which  was  by  the  order 
of  said  District  Court  made  and  entered  on  August 
28,  1944,  ordered  stricken  from  the  record  of  said 
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District  Court  as  an  encumbrance  thereon  and 
deemed  by  said  order  to  be  not  proper  for  inclusion 
as  a  part  of  the  record  in  this  transcript  of  record  on 
appeal,  as  appears  from  the  original  records  and 
files  of  said  District  Court  in  my  custody  as  such 
Clerk. 

I  further  certify  that  the  costs  of  said  transcript 
amount  to  the  sum  of  Twenty-three  and  80/100 
Dollars  ($23.80)  and  have  been  paid  by  the  appel- 
lants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  at  Butte,  Montana,  this  16th  day  of  Septem- 
ber, 1944. 

[Seal]  H.  H.  WALKER, 

Clerk. 
HAROLD  L.  ALLEN 
By    Harold  L.  Allen 

Deputy  Clerk.  [123] 


[Endorsed]:  No.  10874.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Joseph  P. 
Boyle  and  Edward  Haft,  Appellants,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Montana. 

Piled  September  18,  1944. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

No.  10874 

JOSEPH  P.  BOYLE  and  EDWARD  HAFT, 

Appellants, 

vs. 

UNITED  STATES  OF  AMERICA,  Libelant, 

Appellee. 
406  Bottles  of  Distilled  Liquor, 

Libelee. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  BY  APPELLANTS  IN  THE  CIR- 
CUIT COURT  OF  APPEALS  AND  DESIG- 
NATION OF  PORTIONS  OF  THE  RECORD 
TO  BE  PRINTED 

Comes  now  the  Appellants  herein,  Joseph  P. 
Boyle  and  Edward  Haft,  and  designates  as  the 
points  to  be  relied  upon  on  its  appeal  to  the  Circuit 
Court  of  Appeals  and  the  portions  of  the  Record 
necessary  to  be  printed  for  consideration  of  the 
same,  the  following: 

1.  Appellants  adopt  and  will  rely  upon  in  the 
Circuit  Court  of  Appeals,  the  Statement  of  Points 
to  be  Relied  upon  on  Appeal,  filed  in  the  District 
Court. 

2.  The  Appellants  designate  the  entire  record,  as 
certified  by  the  Clerk  of  the  District  Court,  to  the 
Circuit  Court  of  Appeals  as  necessary  to  be  printed 
for  the  consideration  of  the  Appeal. 
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Dated  at  Butte,  Montana,  this  22nd  day  of  Sep- 
tember, 1944. 

EARLE  N.  GENZBERGER 
Attorney  for  Appellants. 

Service  of  the  foregoing  Statement  of  Points  to 
be  Relied  upon  by  Appellants  in  the  Circuit  Court 
of  Appeals  and  Designation  of  portions  of  the  rec- 
ord to  be  printed,  acknowledged  and  copy  thereof 
received  this  22nd  day  of  September,  1944. 
JOHN  B.  TANSIL 

United  States  Attorney 
R.  LEWIS  BROWN 

Asst.  United  States  Attorney 

[Endorsed]:     Filed    Sept.    25,    1944.     Paul    P. 
O'Brien,  Clerk. 
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No.   10874 

JOSEPH   P.   BOYLE   and   EDWARD 
HAFT, 

Appellants, 

vs. 

UNITED   STATES   OF   AMERICA, 

Appellee. 


UPON   APPEAL  FROM   THE   DISTRICT   COURT 

OF  THE  UNITED  STATES  FOR  THE 

DISTRICT  OF  MONTANA 


BRIEF  OF  APPELLANTS 


STATEMENT  OF  FACTS  AND  PLEADINGS 

This  is  an  action  for  a  forfeiture  of  406  bottles  of 
distilled  spirits,  for  an  alleged  failure  to  pay  a  $2.1  ' 
per  gallon  floor  tax  under  the  provisions  of  sub-division 
(j)  of  Section  2800,  Title  26,  U.  S.  Code,  due  and 
payable  November  1,  1942.  The  seizure  was  made 
April  20,  1943  by  U.  S.  Internal  Revenue  Agents  under 
Section  3720,  Title  26,  U.  S.  Code  (R.  4). 


A  Libel  of  Information  for  condemnation  was  filed 
May  25th,  1943  alleging  jurisdiction  under  Section  3723 
(a)  Title  26,  U.  S.  Code  (R.  2),  and  a  warrant  of 
arrest  and  monition  (R.  21-24)  was  issued  and  a  Notice 
of  Seizure  duly  published  (R.  7-11),  and  on  June  2, 
1943,  Joseph  P.  Boyle  and  Edward  Haft,  the  appellants 
herein,  filed  their  "Claim  and  Intervention  of  Owners 
and  Answer  to  Libel."    (R.   11-19.) 

The  Libel  of  Information  (R.  2-4)  alleged  the  seizure 
by  Internal  Revenue  officers  of  406  bottles  of  distilled 
liquor,  consisting  of  whiskey,  brandy,  rum  and  gin, 
containing  60.9  proof  gallons  of  alcohol  from  the  Atlas 
Bar  at  137  East  Park  Street,  Butte,  Montana,  which 
was  occupied  as  a  saloon,  where  such  liquors  were  held, 
intended  for  sale,  and  sold  for  beverage  purposes  and 
alleged  that  the  said  liquors  were  kept  and  maintained 
for  the  purpose  of  being  sold  in  fraud  of  the  Internal 
Revenue  laws  and  with  design  to  avoid  payment  of  the 
taxes   levied  thereon,   i.   e.,   the  aforesaid   floor   tax. 

The  answer  of  the  Claimants  alleged  that  they  were 
duly  licensed  retail  liquor  dealers,  licensed  by  the  United 
States  to  sell  intoxicating  liquor  at  retail.  They  ad- 
mitted the  jurisdiction  of  the  Court  and  the  levy  of  the 
floor  tax  and  that  the  liquors  were  in  their  place  of  busi- 
ness for  purposes  of  sale  and  admitted  that  the  Govern- 
ment seized  the  406  bottles  on  the  20th  day  of  April 
but  "deny  that  any  of  the  liquors  seized  by  the  agents 
of  the  United  States  Government  *  *  *  was  subject  to 
any  unpaid  internal  revenue  taxes  of  any  kind,  character 
or   description  and  allege   the    fact   to   be   that  all   taxes 


had  been  paid  on  each  and  every  one  of  the  406  bottles  of 
distilled  liquors  named  as  libelee  herein."  (R.  12,  para. 
V)  ;  and  as  an  affirmative  defense  in  propounding  their 
claim  of  ownership,  the  claimants  and  intervenors  alleged 
their  ownership  and  operation  of  the  Atlas  Bar;  that  they 
were  retail  liquor  dealers  duly  licensed  by  the  United 
States  to  engage  in  such  business  and  to  sell  intoxicating 
liquor  at  retail  and  that  the  seizure  was  done  by  the  agent 
in  charge  of  the  alcoholic  tax  unit,  acting  under  the 
direction  and  jurisdiction  of  the  Collector  of  Internal 
Revenue,  purporting  to  act  under  Section  3720  of  Title 
26,  U.  S.  Code  "without  search  warrant,  or  warrant  of 
any  kind,  and  without  authority  of  law,  did  take  from 
the  possession  of  these  intervenors  406  bottles  of  distilled 
liquor  containing  60.9  proof  gallons  of  alcohol,"  and 
describing  the  liquor,  (R.  14-16);  that  the  claimants 
were  the  owners  and  in  possession  of  those  liquors  and 
were  duly  authorized  by  the  United  States  Government 
to  sell  such  liquors  at  retail,  (R.  17)  and  that: 

"All  Federal  taxes  on  each  and  every  one  of  said 
bottles  of  intoxicating  liquors,  or  distilled  spirits,  had 
been  paid  in  full  long  prior  to  April  20,  1943,  the  date 
of  seizure;  and  that  none  of  said  liquor,  at  the  time 
of  seizure,  on  April  20,  1943,  or  at  137  East  Park 
Street,  was  contraband  in  the  sense  that  no  Federal 
tax  had  been  paid  thereon."    (Italics  ours.) 

"That  these  intervenors  had  paid  the  floor  tax 
imposed  by  the  Internal  Revenue  Act  of  1()42  on 
such  of  said  liquors  as  was  in  the  possession  of  these 
intervenors  on  November  1,  1943;  and  that  all  of 
such  liquors  were  purchased  by  these  intervenors 
from  the  Montana  State  Liquor  Store,  and  at  the 
times  of  said  respective  purchases  said  liquors,   and 


all  thereof,  had  had  the  Federal  tax  paid  thereon. 

"That  all  of  said  bottles  bear  internal  revenue 
stamps,  showing-  the  tax  thereon  to  have  been  paid, 
with  the  exception  of  wines,  if  any,  which  show  the 
tax  receipts  and  tax  stamps  upon  the  original  pack- 
ages. 

'That  no  just  or  legal  cause  existed  on  April  20, 
1943,  for  the  seizure  or  withholding  from  these  inter- 
venors  of  said  property."  (R.  p.  17-18.) 

It  was  further  alleged  in  the  Answer  (R.  18)  and 
admitted  in  the  Reply  (R.  25),  that  at  the  time  and 
place  of  said  seizure,  the  Government  agents  took  and 
withheld  all  invoices,  receipts  for  taxes  paid  and  all  bills, 
receipts  and  other  evidences  of  purchase  and  tax  trans- 
actions then  in  possession  of  the  Intervenors.  The  Answer 
and  the  Claim  of  Intervenors  was  filed  June  2,  1943 
(R.  20)  and  the  Reply  of  the  Libelant  was  served  and 
filed  June  7,  1943. 

An  immediate  effort  was  made  by  both  the  Govern- 
ment and  the  Intervenors  to  set  the  matter  for  hearing 
but  because  of  the  press  of  other  business,  the  Court  was 
unable  to  fix  a  date  for  hearing.  A  second  motion  for 
setting  this  case  for  trial  was  made  on  August  27th 
(R.  28).  No  setting  having  been  made,  counsel  for  the 
Intervenors  and  Claimants,  the  Agent  in  charge  of  the 
Alcoholic  Tax  Unit,  and  an  assistant  U.  S.  Attorney, 
Roy  F.  Allan,  agreed  to  compromise  all  pending  matters 
(R.  74-80).  In  settlement  and  compromise,  the  Internal 
Revenue  Department  requested,  and  the  claimant  paid 
$446.26  (R.  76-77).  This  money  was  transmitted  to  the 
Attorney  General    (R.   78-79),   and  thereafter   upon  de- 


mand  of  the  Investigator  in  charge  of  the  Alcoholic 
Tax  Unit,  the  additional  sum  of  $395.76  to  complete  the 
compromise  was  paid   (R.  79). 

Two  months  after  the  compromise,  and  on  December 
13,  1943,  the  Court,  of  its  own  motion,  set  the  case  for 
trial  for  Tuesday,   December  21,    1943    (R.   79). 

Upon  receipt  of  the  copy  of  the  Order  setting  the  case 
for  trial,  counsel  for  intervenors  immediately  wrote  to 
Mr.  Roy  F.  Allan,  Assistant  United  States  Attorney  at 
Billings  stating  that  the  case  had  been  set  for  hearing 
and  requested  a  continuance  of  the  setting,  in  view  of 
the  settlement  and  compromise  (R.  80).  To  this  Mr. 
Allan  replied  that  he  had  re-submitted  the  offer  in  compro- 
mise of  both  criminal  and  civil  liability  to  the  Attorney 
General  with  the  recommendation  that  the  offer  in  com- 
promise be  accepted  and  that  he  would  advise  counsel 
further  (R.  80).  Counsel  for  the  intervenors,  believing 
that  the  case  would  be  vacated  or  dismissed  did  not  notify 
Haft  and  Boyle,  his  clients,  of  the  setting  of  the  case 
for  trial  on  December  21,  1943,  and  took  no  other  steps 
preparatory  for  trial. 

On  the  morning  set  for  the  trial,  the  Court  denied 
the  power  of  the  government  officials  to  compromise  a 
case  pending  in  his  Court  and  refused  a  continuance  and 
insisted  on  proceeding  to  trial  over  the  objections  and 
protests  of  counsel  for  intervenors  and  in  the  absence 
of  both  intervenors.  Owing  to  the  absence  of  Claimant 
Haft  from  the  city,  it  was  impossible  for  intervenors 
to  show  the  facts  surrounding  the  taking  of  the  original 
inventory  after  midnight  of  October  31,  1942  (R,  88- 
92). 


The  United  States  Attorney  called  to  the  attention  of 
the  Court  the  fact  that  an  offer  in  compromise  had  been 
made  and  was  under  consideration  by  the  Attorney 
General  (R.  31-32). 

At  10:30  A.  M.  counsel  for  interveners  produced  the 
correspondence  with  the  Government  officials  and  re- 
quested a  continuance  to  the  following  Monday  morning. 
That  was  likewise  denied.  During  the  cross  examination 
of  the  Government  Agent,  Cosgriff,  counsel  for  inter- 
veners asked  that  the  seized  liquor  be  produced  in  Court 
(R.  33),  which  was  denied,  and  the  exception  of  the 
claimant  and  owners  to  the  ruling  of  the  Court  was  duly 
noted. 

At  the  conclusion  of  the  Government's  case,  counsel 
for  claimants  called  to  the  attention  of  the  Court  the 
absence  of  Air.  Haft  and  asked  to  have  the  proof  of 
claimants  case  continued  until  the  following  morning  at 
10:00  o'clock,    (R.   35).    This   was   likewise  denied. 

In  the  course  of  examination  of  witness  McGarry,  the 
accountant  who  made  up  the  tax  returns  (Exhibits  1  and 
2),  his  worksheet  (Exhibit  4)  and  the  original  inventory 
(Exhibit  5),  were  exhibited  to  him,  and  after  he  stated 
that  he  did  not  know  in  whose  handwriting  Exhibit  5 
was,  the  Judge  directed  the  witness  to  leave  the  stand, 
(R.  34). 

The  exhibits  were  not  received  in  evidence  because  no 
proper  foundation  could  be  laid  under  the  circumstances, 
(R.  34). 

Counsel  thereupon  stated  that  his  next  witness,  Ed 
Haft,    who    took    the    inventory,    would    connect    up    the 


testimony  relative  to  Exhibit  5,  and  stated  that  Witness 
Haft  was  on  his  way  from  Missoula  and  moved  that  the 
Court  recess  until  4:30  o'clock,  (it  was  then  about  3:00 
o'clock).    This  request  was  also  denied. 

The  Court  thereupon  made  its  findings  of  fact  and 
conclusions  of  law,  forfeiting  the  406  bottles  of  liquor 
and  denied  claimants  and  intervenors  the  right  thereto, 
(R.  36-40).  Formal  findings  of  fact  and  conclusions  of 
law  were  signed  and  filed  December  23,  1943  and  a 
Decree  of  Forfeiture  in  accordance  therewith  was  signed 
and  filed  by  the  Court  on  the  same  date,  (R.  65-68). 

Thereafter  and  within  10  days,  to-wit:  on  December 
31,  1943,  intervenors  filed  a  motion  for  Rehearing,  Xew 
Trial,  or  Review  (R.  69-73),  and  therewith  filed  the 
affidavits  of  Earle  N.  Genzberger  (R.  73-83),  McGarry 
(R.  84-86),  Boyle  (R.  86-87)  and  Haft  (R.  88-92),  to 
which  the  Government,  on  January  4,  1944  filed  ob- 
jections (R.  92-94)  with  a  counter-affidavit  of  R.  Lewis 
Brown  (R.  95-98).  Thereafter  and  on  April  14,  1944 
(R.  99),  the  Court  set  the  Motion  for  a  Rehearing,  New 
Trial  or  Review  for  hearing  on  April  22  (R.  99),  and  on 
April  22,  1944,  after  argument,  the  Court  denied  the 
Motion  and  granted  an  exception  to  the  ruling  (R.  100- 
101). 

Within  90  days  thereafter  and  on  June  20,  1944,  a 
Notice  of  Appeal  was  filed  by  the  intervenors  (R.  104) 
and  the  Appeal  was  thereafter  perfected  by  giving  bonds 
for  costs  and   stay  of   proceedings,    (R.    105-110). 

In  preparation  of  the  Record  of  Appeal,  counsel  for 
intervenors  prepared  a  Narrative  Statement   of  the    Evi- 
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dence  under  Rule  75  (c),  there  having  been  no  official 
stenographer  present  at  the  trial  and  no  transcript  of 
the  testimony  available.  Later  this  Narrative  Statement 
was  stricken  from  the  Record  by  the  District  Court,  and 
following  that  ruling,  the  Clerk  of  the  Court  below  has 
refused  to  certify  the  Narrative  Statement  to  this  Court, 
(R.    115-116). 

However,  appellants  are  submitting  this  Appeal  upon 
the  pleadings  and  the  minutes  of  the  Court,  the  written 
exhibits  and  the  affidavits  and  counter-affidavits  filed  in 
connection  with  the  Motion  for  a  Xew  Trial.  These,  we 
believe,  are  sufficient  to  present  the  questions  which  ap- 
pellants are  urging  as  reversible  error  in  this  appeal. 

Jurisdiction    of   Appellate    Court 

The  Motion  for  Xew  Trial  was  filed  within  eight  days 
after  Xotice  of  Entry  of  Judgment  (R.  69-73),  and  the 
Xotice  of  Appeal  was  filed  within  ninety  days  of  the 
denial  by  the  Court  below  of  that  Motion  (R.  69,  104), 
which  gives  to  this  Court  jurisdiction  of  the  Appeal. 

See  Fed.  Rule  59; 

O'Brien's    Manual    Fed.    Appellate    Procedure,    p. 
39,  also  1943  Supp.  p.  13,  and  cases  cited. 

Questions   Presented 

In  this  Court  the  appellants  contend  that  in  view  of 
the  original  floor  tax  return  and  the  payments  of  the  taxes 
therein  computed,  a  substantial  sum,  followed  by  the 
compromise    procedings    and    the    payments    by    the    ap- 


pellants   of  the   demands   of   the   Government  thereupon, 
prior  to  the  setting  of  the  case  for  trial  that: 

1.  The  Court  below  abused  its  discretion  in: 

(a)  denying  the  Motion  of  the  appellants  for 
a  continuance  of  the  trial    (R.   32), 

(b)  in    refusing    a    recess    to    the     following 
morning  at  10:00  o'clock  (R.  35,  line 
and 

(c)  in  refusing  a  recess  from  3:00  P.  M.  to 
4:30  P.  M.  (R.  35)  to  enable  intervenor 
Haft  to  appear  as  a  witness  in  his  own 
behalf,   (R.  35). 

2.  The  Court  abused  its  discretion  in  denying  inter- 
veners' Motion  for  New  Trial,  based  on  the 
grounds  of  surprise,  mistake,  and  excusable  neg- 
lect which  ordinary  prudence  would  not  have 
guarded  against  (R.  69-73,  R.  100-101). 

3.  The  Court  erred  in  denying  the  oral  and  written 
Motion  of  Intervenors  for  the  producing  in  Court 
of  the  liquors,  which  the  Government's  witness 
contended  was  not  tax  paid  (R.  33,  line  3  et  seq., 
R.  34,  line  8,  R.  30). 

4.  Is  a  forfeiture  permissible  where  the  pleadings 
and  proof  merely  shows  an  erroneous  return? 

Specification    of  Errors 

1.  The  Court  erred  in  denying  the  Motion  of  Claim- 
ants and  Intervenors,  herein,  for  continuance 
of  trial  of  said  cause.    (R.  32.) 

2.  The  Court  erred  in  denying  the  request  of  said 
Claimants    and    Intervenors     for    production    of 
offending    liquor    in    Court    for    use    on    cr 
examination  of  the  witness,   J".  H.  Cosgriff.     (  R. 
p.  33.) 

3.  The   Court  erred   in   denvinsr  the   formal   motion 
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of  Claimants  and  Interveners  to  compel  the 
Government  to  produce  offending  liquor  in  Court. 
(R.  p.  30  and  p.  34.) 

4.  Denial  of  the  Motion  of  Claimants  and  Inter- 
veners to  dismiss  said  cause  made  at  the  close 
of  the  Government's  case.    (R.  p.  57  and  p.  34.) 

5.  Abuse  of  discretion  in  denying  Claimants  and 
Intervenors'  Motion  for  recess  to  permit  the 
attendance  of  the  witness  Ed  Haft  who  was  a 
necessary  witness  on  behalf  of  said  Claimants 
and  Intervenors  to  prove  the  case  of  said  Claim- 
ants and  Intervenors  from  3:00  P.  M.  to  4:30 
P.  M.  on  Tuesday,  December  21,  1943.  (R.  p. 
34-35.) 

6.  Abuse  of  discretion  in  denying  Claimants  and 
Intervenors  a  recess  from  3  :00  P.  M.  on  Decem- 
ber 21,  to  10:00  A.  M.  on  December  22,  1943  in 
order  to  enable  Ed  Haft,  principal  witness  of 
Claimants  and  Intervenors  to  be  present  and  to 
testify.    (R.  p.  34-35.) 

7.  The  Court  erred  in  refusing  to  premit  the  wit- 
ness, C.  D.  McGarry  to  complete  his  testimony 
and  in  ordering  the  attorney  for  Claimants  and 
Intervenors  to  call  his  next  witness.    (R.  p.  84.) 

8.  The  Court  erred  in  denying  and  overruling  the 
Motion  of  Claimants  and  Intervenors  to  dismiss 
the  proceedings,  made  at  the  close  of  all  the 
evidence  on  all  the  grounds  stated  in  said  motion. 

9.  There  was  introduced  in  this  case  no  evidence 
sufficient  to  support  the  facts  as  found  by  the 
Court  of  the  conclusions  of  law  based  thereon. 

10.  The  Court  erred  in  entering  a  judgment  of  For- 
feiture and  entering  a  Decree  against  Claimants 
and  Intervenors,  herein. 

1 1 .  The  Court  erred  in  overruling  and  denying  Claim- 
ants and  Intervenors'  Motion  for  Rehearing, 
New  Trial  or  Review  on  all  grounds  stated  in 
said  motion.    (R.  p.  69-73,  p.   100.) 
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ARGUMENT 

The  Court  erred  in  denying  the  Motion  of  Claimants 
and  Intervenors,  herein,  for  a  continuance  of  trial  of  said 
cause.     (R.  32.) 

Abuse  of  discretion  in  denying  Claimants  and  Inter- 
veners' Motion  for  recess  to  permit  the  attendance  of 
the  witness  Ed  Haft  who  was  a  necessary  witness  on 
behalf  of  said  Claimants  and  Intervenors  from  3:00  P. 
M.  to  4:30  P.  M.  on  Tuesday,  December  21,  1943.  (R. 
34-35.) 

Abuse  of  discretion  in  denying  Claimants  and  Inter- 
venors a  recess  from  3:00  P.  M.  on  December  21,  to 
10:00  A.  M.  on  December  22,  1943  in  order  to  enable 
lid  Haft,  principal  witness  of  Claimants  and  Intervenors 
to  be  present  and  to  testify. 

The  Court  erred  in  overruling  and  denying  Claimants 
and  Intervenors  Motion  for  Rehearing,  New  Trial  or 
Review  on  all  the  grounds  stated  in  said  motion.  (R.  69- 
73,  100.) 

We  believe  it  is  most  convenient  to  discuss  the  fore- 
going specifications  of  errors  numbered  1,  5,  6  and  11 
together. 

The  Court  Below  Abused  Its  Discretion 

We  enter  into  this  argument  with  the  rule  in  mind 
that  granting  or  refusing  of  a  Motion  for  Continuance 
and  the  granting  or  refusing  of  a  Motion  for  New  Trial 
is  within  the  sound  discretion  of  the  trial  court,  but  it  is 
also  elementary  that  the  appellate  court  has    jurisdiction 
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over  such  orders  by  a  trial  court  where  there  is  a  mani- 
fest abuse  of  discretion. 

"AYhile  the  elementary  rule  is  that  the  granting  or 
refusing  of  a  continuance  is  within  the  discretion 
of  a  trial  court, — a  discretion  which  will  not  be 
lightly  interfered  with, — it  is  equally  elementary  that 
where  it  is  manifest  that  there  has  been  plain  abuse 
of  discretion,  the  duty  to  correct  arises." 

Guardian   Assurance  Company  vs.   Quintana,  227 
U.  S.  100,  57  L.  Ed.  437,  33  S.  C.  236. 

This  Court  has  held: 

"The  trial  court  is  vested  with  discretion  to  grant 
and  refuse  continuances.  This  discretion  should  be 
exercised  in  such  manner  as  to  assure  the  parties 
a  fair  trial  without  undue  delay.  It  is  eminently 
proper  that  the  trial  of  a  cause  should  be  deferred  a 
reasonable  time,  to  enable  him  to  secure  his  evidence, 
and  properly  present  his  contentions." 

Bedgisoff  vs.  Cushman   (C.  C.  A.  gth)   12  F.  2d 
667. 

In  the  case  last  cited,  the  Court  held  that  where  the 
action  of  the  trial  court  is  unwarranted,  it  is  the  duty 
of  the  Court  of  Appeals  to  interefere. 

With  reference  to  a  Motion  for  a  New  Trial,  the 
Supreme  Court  of  Appeals  for  the  5th  Circuit,  says: 

"It  is  a  general  rule  in  Federal  Courts  that  the 
allowance  or  refusal  of  a  new  trial  rests  in  the  sound 
discretion  of  the  trial  court  and  error  cannot  be 
assigned  thereto  *  *  *  However,  there  are  exceptions 
to  both   rules." 

City  of  Amarillo  vs.  Emery  (C.  C.  A.   jth)  69  F. 
2d  626. 
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"The  'discretion'  here  intended  is  a  judicial  dis- 
cretion governed  by  the  situation  and  circumstances 
affecting  the  exercise  thereof.  Even  where  an  appel- 
late court  has  power  to  review  the  exercise  of  such 
discretion,  the  inquiry  is  confined  to  whether  such 
situation  and  circumstances  clearly  show  an  abuse 
of  discretion,  that  is,  arbitrary  action  not  justifiable 
in   view   of   such   situation   and   circumstances." 

Hartford-Empire  Co.  vs.  Obear-N r ester  Glass  Co. 

(C.  C.  A.  8th)  p$  F.  2d  414,  417. 

Taking  up  the  facts  of  this  case  in  the  light  of  these 
and  similar  decisions,  wre  find  that  six  months  after  the 
original  seizure,  the  claimants  herein  yielded  to  the 
opportunity  of  re-claiming  their  liquor,  by  complying 
with  the  terms  of  the  Government's  proposition  outlined 
in  the  letter  of  D.  E.  Dineen,  Investigator  in  charge  of 
the  Alcoholic  Tax  Unit  (R.  76-77). 

The  compromise  and  settlement  is  also  corroborated 
in  the  letter  from  the  Assistant  District  Attorney  (which 
also  refers  to  the  authorization  of  the  Attorney  General 
in  Circular  No.  3780),  (R.  pp.  78-79),  and  it  is  undis- 
puted that  later  $395.76  additional  tax  was  paid.1 

It  is  fundamental  that: 

"Forfeitures  are  not  favored;  they  should  be  en- 
forced only  when  within  both  letter  and  spirit  oi 
the  law. 

United  States  vs.  One  Mode!  1936  Ford.  30J  U.  S. 
21 1,  21$,  83  L.   /:</.    1249;  59  S.  C.  86i; 

Fanners  and  Mechanics  National  Bank  vs.  Fear- 
ing, 91  U.  S.  29,  23  L.  Ed.   100. 

1 — This  included  the  original  tax  of  $228.51  for  which  claim  for  Refund  was 
contemporaneously  made. 
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It  is  also  the  law  that: 

"It  is  well  settled  that  a  failure  due  to  honest 
mistake  to  file  a  required  schedule  does  not  involve 
penalties  imposed  for  not  making  any  return." 

U.  S.  vs.  Tillinghast  (C.  C.  A.  ist)  69  F.  2d  718. 

It  was  entirely  natural  for  counsel  for  the  intervenors 
and  claimants  to  consider,  as  he  did,  that  his  employment 
had  been  terminated  through  the  payment  by  his  clients 
of  $446.26  plus  $395.76,  a  total  of  $842.02  (R.  78-79), 
in  addition  to  the  sum  of  $228.51  paid  November  30, 
1942    (R.  41). 

Under   the   circumstances,    counsel    for    claimants   and 

intervenors    naturally    neglected    to    secure    the    presence 

and  services  of  the  official  court  reporter  on  the  morning 

this  case  was  set  for  trial,  believing  that  the  United  States 

Attorney  would  join  in  a  request  for  a  vacation  of  the 

setting.    Indeed,  the  minutes  of  the  Court  show  that  the 

District  Attorney  did  bring  to  the  attention  of  the  Court 

this  compromise  settlement: 

"Thereupon  Mr.  Brown  stated  that  he  desired  to 
call  to  the  attention  of  the  Court  the  fact  that  an 
offer  in  compromise  has  been  made  herein,  and  that 
it  is  now  under  consideration  by  the  Attorney 
General."    (R.  31-32.) 

And  again: 

"Thereupon  Mr.  Genzberger  stated  to  the  Court 
that  an  offer  in  compromise  has  been  made  in  this 
case  and  that  he  did  not  think  that  this  case  would 
be  tried  until  the  offer  had  been  disposed  of,  and  now 
moved  the  Court  to  continue  the  trial  of  this  case 
until  next  Monday  morning  at  ten  o'clock  (R.  p.  31, 
lines  13  et  seq.). 


15 

Later  in  the  trial,  the  minutes  of  the  Court  show  that: 

"Thereupon  Mr.  Genzberger  asked  that  the  letter 
of  Assistant  U.  S.  Attorney  Allan,  dated  December 
16,  1943,  be  placed  in  the  Record,  to  which  the 
Government  objected."     (R.   36,   lines    11-14.) 

Unfortunately,  no  record  has  been  kept  of  the  com- 
ments of  the  trial  judge,  which  would  have  filled  many 
pages  of  the  record.  We  believe,  however,  that  it  will 
not  be  contradicted  that  he  denied  the  power  of  Internal 
Revenue  officials  and  the  United  States  Attorney  to 
settle  or  compromise  a  case  of  this  character  in  his 
Court  without  his  permission. 

This  power  exists  by  express  statutory  provision  (See 
Section  3761,  Title  26,  U.  S.  C.  A.). 

The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit  said 

relative  to  proceedings  under  that  Section: 

"If  the  defendant,  in  good  faith  made  the  payment 
of  the  tax  and  penalty  for  the  purpose  of  compro- 
mising the  impending  criminal  action,  he  is  entitled 
to  the  full  effect  and  benefit  of  it  regardless  of 
whether  or  not  he  followed  any  technical  ruK 
procedure  laid  down  by  the  Internal  Revenue  De- 
partment. And,  if  his  offer  of  compromise  was 
accepted,  no  criminal  proceeding  could  thereafter 
be  had  for  his  failure  to  pay  the  tax  before  com- 
mencing business.  There  could  be  no  doubt  under  the 
uncontradicted  evidence  in  the  record  that  he  made 
the  payment  to  prevent  being  prosecuted  criminally, 
and  the  Deputy  Collector  certainly  led  him  to  believe 
it  would  have  that  effect.  The  Deputy  Collector  un- 
doubtedly had  the  authority  to  at  least  transmit  the 
offer  of  compromise,  and  when  he  turned  over  the 
payment  to  his  superior  it  was  his  duty  to  disclose 
to  him  that  it  was  an  offer  in  compromise.  It  is 
to  be  presumed  that  he  did  so,  and  the   fact  that  the 
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money  was  retained  by  the  United  States  and  the 
stamp  issued  to  defendant  would  raise  the  presump- 
tion that  the  offer  of  compromise  had  been  accepted." 

V/illingham  vs.  United  States  (C.  C.  A.  5th)  208 
F.  137. 

This    was    cited    with    approval    in    the    later    case    of 

Rau  vs.  U.  S.  (C.  C.  A.  2d)  260  F.  131,  where,  in  a  like 

manner   to   the  case   here   under   consideration,    the   trial 

judge  there  held  a  compromise  or  an  effort  at  compromise 

immaterial  in  a  criminal  proceeding,  and  in  reversing  that 

decision  the  Second  Circuit  Court  of  Appeals  said: 

"The  Commissioner  of  Internal  Revenue  had  the 
power  and  authority  by  virtue  of  the  statute  above 
referred  to,  and  with  the  advice  and  consent  of  the 
Secretary  of  the  Treasury,  to  compromise  the 
criminal  case  as  well  as  the  civil  case  arising  under 
the  internal  revenue  laws.  The  compromise  may 
have  been  made  before  the  institution  of  the  criminal 
proceedings  or  after.  The  provision  relating  to  the 
necessary  consent  of  the  Attorney  General  evidently 
intends  a  compromise  after  the  institution  of  a  civil 
or  criminal  action.  If  the  defendant,  in  good  faith, 
iiade  the  payment  of  the  tax  and  penalty  for  the 
purpose  of  compromising  the  impending  action,  he  is 
entitled  to  full  protection  and  the  benefits  derived 
therefrom.  If  the  money  was  accepted  with  the 
promise  of  immunity  from  further  punishment  in 
a  criminal  proceeding,  it  would  be  a  complete  defense 
to  this  indictment. 

Willingham  vs.   United  States,  208  Fed.  137,  127 
C.  C.  A.  263. 

"The  acceptance,  not  only  of  the  tax,  but  of  the 
penalty,  coupled  with  the  statement  of  the  internal 
revenue  officer,  that  payment  would  end  the  matter, 
and  that  there  would  be  no  indictment,  if  true,  would 
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be  a  good  defense.    The   fact  that  the   money   was 
retained  by  the  United   States   is   some   eviden 
its  acceptance  in  compromise.   *  *  *       As  was  said 
in  United  States  vs.  Chouteau,  102  U.  S.  60?,  26  L. 
Ed.  246: 

"He  has  been  punished  in  the  amount  paid  upon 
the  settlement  for  the  offense  with  which  he  was 
charged,  and  that  should  end  the  present  action. 
according  to  the  principle  on  which  a  former 
acquittal  or  conviction  may  be  invoked  to  protect 
against  a  second  punishment  for  the  same  offense." 

RAU  vs.  U.  S.  (C.  C.  A.  2d)  260  Fed.  131,  133. 

The  denial  of  this  power  to  compromise  created  by 
Section  3/61  of  Title  26,  U.  S.  Code,  has  occasioned  the 
entire  miscarriage  of  Justice  which  has  occurred  in  this 
case. 

The  Circuit  Court  of   Appeals  of   the  Fourth   Circuit 

in  Oliver  vs.  U.  S.   (C.  C.  A.  4th)  267  Fed.  pf],  after 

quoting  the  then  Section  3229,  now  Section  3761,  says: 

"Under  this  statute  a  compromise  once  effected, 
whether  before  or  after  prosecution,  is  as  complete 
a  discharge  of  the  defendant  as  a  verdict  of  ac- 
quittal by  a  jury."    (Page  548.)    And  again: 

"It  is  of  the  highest  importance  that  citizens,  who 
deal  with  an  officer  of  the  government  charged  with 
an  official  duty,  shall  have  the  right  to  presume  every 
instance,  in  the  absence  of  positive  proof  to  the 
contrary,  that  such  officer  did  his  duty."  (  Page  548.) 

"It  has  been  held  that  where  a  compromise  was  once 
made  that  the  taxpayer  could  not  later  repudiate  the 
compromise  and  sue  to  recover  the  money." 

Schneider  vs.  U.  S.  (C.  C.  A.  6th)  1 10  Fed.  2d  215; 
Aviation  Corp.  vs.  U.  S.   (Ct.  CI.)  46  Fed.  Supp. 
491- 
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Certainly,  if  this  were  a  suit  between  private  individuals 
where  money  had  been  paid  by  the  defendant  to  a  plain- 
tiff, it  would  be  held  unconscionable  for  the  plaintiff  to 
retain  the  money  and  then  insist  on  proceeding  with  the 
lawsuit  in  the  absence  of  the  defendant  and  the  defend- 
ant's witnesses. 

The  Courts  of  Montana  have  uniformly  granted  re- 
lief to  a  litigant  injured  through  a  failure  of  opposing 
attorneys  to  obey  an  agreement  or  stipulation.  (See 
Bullard  vs.  Zimmerman,  82  Mont.   434,  268  Pac.  512.) 

Likewise  the  Supreme   Court  of  Oregon  in   Voorhees 

vs.  Geiser-Hendryx  Inv.  Company  (Ore.),  98  Pac.  324, 

326,   in  discussing  the  power  of  the  Court  to  relieve  a 

party  from  a  judgment  order  or  other  proceeding  taken 

against  him   through   his   mistake,   inadvertable   surprise, 

and  excusable  neglect  said: 

"An  application  under  this  Section  is  addressed 
to  the  discretion  of  the  trial  court;  it,  however,  is 
not  arbitrary,  but  should  be  exercised  in  conformity 
v.  ith  the  spirit  of  the  law  and  in  a  manner  to  advance 
substantial  justice.  An  erroneous  exercise  thereof 
is  reviewable  by  this  Court  *  *  *  *  A  Judgment 
taken  against  a  party  contrary  to  an  understanding 
or  agreement  with  his  adversary  is  one  taken  by 
surprise  within  the  meaning  of  the  statute.'' 

J'oorhees     vs.      Geiser-Hendryx     Inv.      Company 
(Ore.)  98  Pac.  324,  326 
cf.  1  Black  on  Judgments,  p.  336. 

Supplementing  Federal   Rule   59   relative  to  new   trial, 
there   was  in  effect  in  the  United   States   Court   for   the 
strict  of  Montana,  Rule  74,  providing: 
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"New  Trials. 

A  new  trial  may  be  granted  in  an  action  at  lav; 
whether  it  was  tried  with  a  jury  or  without  one, 

for  any  of  the  following  causes  materially  affect- 
ing the  substantial  rights  of  the  losing  party : 

(1)  Irregularity  in  the  proceedings  of  the  Court. 
jury  or  adverse  party,  or  any  order  of  the 
Court  or  abuse  of  discretion  by  which  the 
losing  party  was  prevented  from  having  a 
fair  trial; 

(3)  Accident  or  surprise  which  ordinary  prudence 
could  not  have  guarded  against." 

This  Rule  followed  Section  9397  of  the  Revised  Codes 
of  Montana  1935  which  was  taken  from  Section 
of  the  California  Code  of  Civil  Procedure  and  which 
adopts  the  same  language  as  Section  9187  of  the  Revised 
Codes  of  Montana,  taken  from  California  Code  of  Civil 
Procedure,  Section  473,  which  empowers  a  Court  "to 
relieve  a  party  or  his  legal  representative  from  a  Judg- 
ment, Order  or  other  proceedings  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect." 

Under  these  Sections,  the  Supreme  Court  of  Montana 
has  held  that: 

"This  section  was  enacted  for  the  very  purpose 
of  giving  to  the  courts  the  power  to  relieve  parties 
from  judgments  obtained  against  them  by  reason  oi 
mistake,  inadvertence  or  excusable  neglect,  and  in 
interpreting  it  courts  should,  in  furtherance  of  jus- 
tice, maintain  the  same  liberal  spirit  which  prompted 
its  enactment.  The  rule  is  concisely  stated  by  this 
court  in  Nash  vs.   Treat,  43  Mont.   250,  Ann.   Cos. 


20 

1913E.  731,  122  Pac.  745:  'Each  case  must  be 
determined  upon  its  own  facts;  and,  when  the  motion 
is  made  promptly  and  is  supported  by  a  showing 
which  leaves  the  court  in  doubt,  or  upon  which 
reasonable  minds  might  reach  different  conclusions, 
the  doubt  should  be  resolved  in  favor  of  the  motion.' 
No  great  abuse  of  discretion  by  the  trial  court  in 
refusing  to  set  aside  a  default  need  be  shown  to 
warrant  a  reversal,  for  the  courts  universally  favor 
a  trial  on  the  merits. " 

Brothers  vs.   Brothers,   71   Mont.   378,   383,   230 
Pac.  60. 

Reliance  upon  an  oral  agreement  with  adverse  party, 
instead  of  written  stipulation  with  his  attorney,  was 
held  sufficient  to  show  excusable  neglect  in  Koehler  vs. 
D.  Ferrari  &  Co.,  (Cal.) ,  156  Pac.  69. 

Likewise  the  rule  is  stated  in  the  case  of  Miller  vs.  Lee, 
(Cal.  A  pp.)  125  Pac.  2d  627,  629: 

"The  power,  vested  in  trial  courts  by  Section  473 
of  the  Code  of  Civil  Procedure  should  be  freely  and 
liberally  exercised  to  the  end  that  the  cases  shall  be 
disposed  of  according  to  their  substantial  merits 
rather  than  upon  mere  technical  matters  of  pro- 
cedure." 

In  that  same  case  last  cited,  it  was  held  that : 

"The  'surprise'  mentioned  in  Section  473  of  the 
Code  of  Civil  Procedure,  from  the  effect  of  which 
it  is  within  the  power  of  the  courts  upon  satisfactory 
showing  to  relieve  a  party,  is  sometimes  denned  to 
be  some  condition  or  situation  in  which  a  party  to 
a  cause  is  unexpectedly  placed  to  his  injury,  with- 
out any  default  or  negligence  of  his  own,  which 
ordinary  prudence  could  not  have  guarded  against.'' 

Miller  vs.  Lee,  (Cal.  App.)  125  Pac.  2d  726,  631. 
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Violation  of  an  agreement  to  extend  time  to  answer 
was  also  held  with  the  term  "excusable  neglect,  mistake, 
inadvertence  or  surprise"  as  denned  in  Thompson  vs. 
Connell  et  al,  (Ore.)  48  Pac.  467,  468. 

We,  therefore,  submit  to  the  Court  that  in  view  of  all 
the  circumstances,  namely  the  fact  that  the  intervenors 
and  claimants  did  make  a  floor  tax  return  showing  some 
112  proof  gallons  of  distilled  spirits,  malt  liquors  and 
wines  (R.  42-46),  upon  which  they  paid  a  substantial 
tax  amounting  to  $228.51  (R.  41);  that  almost  six 
months  thereafter,  a  seizure  was  made  of  the  entire  stock 
in  trade  of  these  claimants  upon  the  allegation  that 
"certain  distilled  spirits  in  bottles,  on  which  the  above 
named  tax  was  imposed  and  upon  which  the  said  tax  had 
not  been  paid"  (R.  p.  4,  line  8,  et  seq.);  that  thereafter, 
following  negotiations  with  the  proper  Governmental 
officials,  an  offer  in  compromise  was  made  and  $446.26 
paid  (R.  76-77)  and  recommended  by  the  District  At- 
torney, pursuant  to  Attorney  General  circular  No.  3780 
(R.  78-79)  and  as  part  of  the  compromise,  an  additional 
tax  of  $395.76  was  paid  (R.  79)  twenty-seven  days 
prior  to  the  date  that  the  case  was  set  for  trial  (R.  35)  ; 
that  counsel  for  intervenors  was  thereafter  justified  in 
assuming  that  the  case  would  not  be  tried  and  that  his 
neglect  in  failing  to  secure  the  services  of  a  court  reporter 
and  to  notify  his  clients  and  their  witnesses  to  be  present 
on  the  date  of  the  trial  was  certainly  excusable  under 
the  circumstances. 

We  call  to  the  attention  of  this  Court  the  fact  that 
there  was  no  jury  in  attendance  in  the  District  Court  and 
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that  this  is  not  a  case  where  the  trial  court  had  a  con- 
gested calendar  with  numerous  cases  ready  for  trial 
with  many  litigants  and  attorneys  waiting  around.  This 
was  the  only  matter  set  for  hearing  on  December  21,  or 
until  a  much  later  date.  There  was  no  case  set  for  trial 
in  the  United  States  Court  for  the  District  of  Montana 
which  would  have  prevented  the  District  Judge  from  hav- 
ing set  this  matter  for  hearing  on  the  following  Monday, 
December  27,  1943,  assuming  that  a  trial  was  necessary. 

There  was  nothing  else  set  for  hearing  on  December 
22,  1943  which  would  have  prevented  the  District  Court 
from  having  recessed  the  case  until  10:00  o'clock  on  that 
morning  to  permit  Haft  to  return  from  Missoula  and 
give  testimony  in  the  case.  The  record  fails  to  show, 
and  in  truth,  there  was  nothing  on  the  Court  calendar 
which  would  have  prevented  the  Court  from  accommo- 
dating counsel  and  litigants  so  as  to  have  permitted  these 
claimants  to  have  presented  all  their  evidence  and  to 
have  had  their  day  in  Court  and  show  that  their  inventory 
was  honestly  taken  and  prove  to  the  Court  that  there 
was  no  fraud  on  their  part  and  no  intent  to  evade  the 
payment  of  taxes  to  the  United  States  and  to  prove 
their  allegations  to  the  effect  that  all  taxes  were  paid 
upon  the  seized  liquor  at  the  time  of  the  seizure  on  April 
20,  1943,  almost  six  months  following  the  date  that  the 
tax  was  due  and  five  months  after  the  record  shows  the 
floor  tax  was  paid. 

The  action  of  the  Court  in  forcing  intervenors  to  trial 
during  their  absence,  in  refusing  any  recess  during  the 
progress  of  the  trial  in  order  to  permit  intervenor  Haft 
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to  appear  as  a  witness  in  his  own  behalf,  coming"  as  he  did 
a  distance  of  one  hundred  twenty- four  miles  in  order  to  be 
present  at  the  trial  was  an  abuse  of  discretion  oil  the 
part  of  the  Court  below  and  arbitrary  exercise  of  power 
on  the  part  of  the  District  Court  from  which,  in  the 
exercise  of  its  appellate  jurisdiction,  this  Court  should 
intervene  and  grant  these  appellants  relief  from  the 
forfeiture  of   their  property. 


II. 

The  Court  erred  in  denying  the  request  of  said 
Claimants  and  Intervenors  for  production  of  offend- 
ing liquor  in  Court  for  use  on  cross-examination  of 

the  witness,  J.  H.  Cosgriff.    (R.  33.) 

The  Court  erred  in  denying  the  formal  motion  of 
Claimants  and  Intervenors  to  compel  the  Government 
to  produce  offending  liquor  in  Court.    (R.  30,  34.) 

The  minutes  of  the  Court  disclose  that  during-  the 
testimony  of  John  H.  Cosgriff,  a  witness  for  the  United 
States,  that  the  following  proceedings  were  had: 

"Thereupon  Mr.  Genzberger  asked  that  the  seized 
liquor  herein  be  produced  in  Court  and  admitted  in 
evidence  for  examination  by  the  Court,  to  which 
request  the  government  objected.  Thereupon  Court 
ordered  that  the  request  be  denied,  and  the  exception 
of  the  claimants  and  owners  to  the  ruling  of  the 
Court  was  duly  noted."    (R.  33,  lines  3-9.) 

Following    the    conclusion    of    the    Government's    case 

in  chief  and  preparatory  to  presenting  the  case  of  inter- 
venors and  owners,  the  minutes  of  the  Court  show  that: 
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"Thereupon  the  claimants  and  owners  filed  and 
presented  to  the  Court  a  motion  to  compel  production 
in  Court  the  13  pints  and  1  quart  of  Cavalier  Gin, 
described  in  Exhibit  3,  and  certain  liquor  store  sales 
slips,  invoices,  etc.,  mentioned  in  the  motion,  to 
which  the  government  objected  as  not  timely  made. 
Thereupon  Court  ordered  that  the  motion  be  and 
is  denied,  to  which  ruling-  of  the  Court  the  claimants 
and  owners  excepted  and  exception  duly  noted." 
(R.  34.) 

The    Motion    referred    to    is    found   on    page    30,    and 
omitting  formal  parts  read  as  follows: 

"Come  now  the  inter venors  and  claimants,  Joseph 
P.  Boyle  and  Ed  Haft,  and  move  the  above-entitled 
court  for  an  order  compelling  the  libelant  to  produce 
in  Court  the  thirteen  pints  of  Cavalier  Gin  and  one 
quart  of  Cavalier  Gin  described  in  Exhibit  "3"  intro- 
duced as  evidence  in  this  case,  and  also  to  produce 
in  Court  and  at  the  hearing  of  this  action  the  liquor 
store  sales  slips,  invoices,  receipts  for  taxes  paid,  and 
all  bills  and  other  receipts,  and  other  evidences  of 
purchases  and  tax  transactions,  seized  by  the  officers 
of  the  libelant  from  these  claimants  and  intervenors 
on  April  20th,  1943  at  137  East  Park  St.,  Butte, 
Montana,  as  alleged  in  Paragraph  IX  of  the  first 
affirmative  defense  of  the  intervenors  herein  and  ad- 
mitted in  Paragraph  I  of  the  Reply  herein. 

Earle  N.  Genzberger, 

Attorney    for    Intervenor    and 
Claimants. 

(Served  on  District  Attorney  and  Filed  Dec.  21,   1943.) 
It  will  be  observed  that  this  tax  was  levied  under  the 
provisions  of  Section  2800  (j)  enacted  October  21,  1942, 
56  Stat.,  970.    This  act  reads: 
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"Upon  all  distilled  spirits  upon  which  the  internal- 
revenue  tax  imposed  by  law  has  been  paid,  and  which 
on  the  effective  date  of  Title  VI  of  the  Revenue 
Act  of  1942,  are  held  and  intended  for  sale  or  for 
use  in  the  manufacture  or  production  of  any  article 
intended  for  sale,  there  shall  be  levied,  assessed,  col- 
lected, and  paid  a  floor  stocks  tax  of  $2  on  each 
proof -gallon,  and  a  proportionate  tax  at  a  like  rate 
on    all    fractional    parts    of    such    proof -gallon." 

Section  3  of  paragraph  (j)  provides: 

"All  provisions  of  law,  including  penalties,  ap- 
plicable in  respect  of  internal  revenue  taxes  on 
distilled  spirits  shall,  insofar  as  applicable  and  not 
inconsistent  with  this  subsection,  be  applicable  in 
respect   of   the   floor   stocks   tax   imposed    hereunder. 

>{c      >}C      Jjf      Jfj         " 

Section  2802  of  Title  26  provides  for  the  issuance  and 
use  of  stamps  on  distilled  spirits. 

The  following  Section,  2803,  Title  26  provides : 

"No  person  shall  transport,  possess,  buy,  sell,  or 
transfer  any  distilled  spirits,  unless  the  immediate 
container  thereof  has  affixed  thereto  a  stamp  de- 
noting the  quantity  of  distilled  spirits  contained  there- 
in and  evidencing  payment  of  all  internal-revenue 
taxes  imposed  on   such   spirits/'     (Emphasis   ours.) 

Subsection    (f)    provides: 

"All  distilled  spirits  found  in  any  container  re- 
quired to  bear  a  stamp  by  this  section,  which  con- 
tainer is  not  stamped  in  compliance  with  this  section 
and  regulations  issued  thereunder  shall  be  forfeited 
to  the  United  States." 

Under  the  pleadings  in  this  proceeding,  the  issue  was 
whether  or  not  the  liquors  seized  on  April  20,   1943  were 
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"contraband"  in  the  sense  that  the  taxes  were  not  paid 
thereon.  The  inter venors  claim  that  each  and  all  of  the 
bottles  of  liquor  were  tax  paid.  In  accordance  with  that 
theory  and  feeling  that  the  liquors  themselves  were  the 
best  evidence,  counsel  for  the  intervenors,  on  cross- 
examination  of  Government  agent  CosgrifT,  requested 
that  the  seized  liquor  be  produced  in  Court  (R.  33).  This 
request  the  Court  denied  and  an  exception  of  the  claim- 
ants was  duly  noted   (R.  33). 

While  Section  2806,  Title  26,  which  is  part  of  the 
chapter  relative  to  taxes  on  distilled  spirits  provides  for 
penalties  and  forfeitures,  Section  3/20  of  Title  26,  under 
which  these  proceedings  were  had,  provides: 

"All  goods,  wares,  merchandise,  articles,  or  ob- 
jects, on  which  taxes  are  imposed  which  shall  be 
found  in  the  possession,  or  custody,  or  within  the 
control  of  any  person,  for  the  purpose  of  being  sold 
or  removed  by  him  in  fraud  of  the  internal  revenue 
laws,  or  with  design  to  avoid  payment  of  said  taxes, 
may  be  seized,  and  shall  be  forfeited  to  the  United 
States. 

(2)  *     *     * 

(3)  Equipment. 

All  tools,  implements,  instruments,  and  personal 
property  whatsoever,  in  the  place  or  building,  or 
within  any  yard  of  inclosure  where  such  articles  or 
raw   materials   are   found,   may   also   be   seized,   and 


shall  be  forfeited  as  aforesaid.  *  * 


jj«" 


It  will  be  noted  that  the  foregoing  statute  is  in  the 
present  tense,  to-wit:  "Shall  be  found  in  the  possession" 
and  "Are  found"  The  question  directly  raised  then  in 
these  proceedings  was  whether  or  not  on  April  20,  1943, 
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the  day  of   seizure,   the  liquors   seized,   or   part   thereof, 
were  not  tax  paid  in  fraud  of  the  revenue. 

"Intent  to  defraud  the  United  States  of  a  tax  is 
essential  element  and  must  be  alleged  and  proved." 

Hawley  vs.  United  States,  (C.  C.  A.  8th),  1 1  Fed. 
(2d)    621. 

Two  elements  were  necessary,  first,  that  the  tax  was 
not  paid,  and  second  that  there  was  a  fraudulent  intent 
on  the  part  of  the  owners  and  claimants  to  defraud  the 
Government. 

It  stands  admitted  that  a  return  was  made  by  the 
claimants  (R.  41-46),  in  which  112.28872  proof  gallons 
of  distilled  spirits  were  returned,  and  a  floor  tax  was 
paid  of  two  dollars  per  gallon  amounting  to  $224.58  was 
paid    (R.   41). 

It  appears  from  the  affidavit  of  Haft  that  the  printed 
instructions  from  the  Internal  Revenue  Department  do 
not  provide  for  the  listing  of  brands  of  liquor  on  hand 
(R.  90).  This  also  appears  from  the  affidavit  of  McGar- 
ry   (R.  top  p.  85). 

It  was  the  contention  of  the  Government  that  the 
inventory  of  seized  liquor  (R.  55)  contained  the  entries 
of  "13  pints  of  Cavalier  Gin  and  1  quart  of  Cavalier 
Gin"  which  did  not  appear  on  Plaintiff's  "Exhibit  1" 
(R.  44-45). 

Intervenors'  contention  was  that  the  brand  "Old  Mr. 
Boston  Gin"  which  occurred  twice  on  page  45  was 
an  error  on  the  part  of  the  accountant  in  making  up  the 
return    and    that    one    of    the    entries    should    have    been 
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"Cavalier"  Gin  instead  of  "Old  Mr.  Boston/'  (See  Haft 
Affidavit,  R.  90,  McGarry  Affidavit,  R.  85.) 

It  was  the  contention  of  the  intervenors  that  the 
bottles  themselves  would  have  disclosed  stamps  or  other 
evidences  of  payment  of  taxes  and  the  bottles  with  the 
invoices  and  tax  returns,  etc.,  would  have  established 
the  dates  of  purchase  of  the  gin  in  question.  It  is  not 
an  answer  to  this  request  for  the  production  of  the 
liquor  in  Court — what  amounts  to  (( corpus  delicti" — that 
the  Government  admits  that  all  these  bottles  bore  proper 
revenue  stamps  because  such  admission  would  cause 
these  proceedings  to  fail  because  such  liquor  would  not 
then  be  "contraband."  The  liquor  and  the  containers 
might  be  stamped  with  the  date  that  the  tax  was  paid 
thereon.  It  is  probable  that  said  containers,  with  the 
invoices  and  liquor  store  sales  slips,  pertaining  thereto, 
would  show  the  dates  of  their  respective  purchase. 

Certainly,  intervenors  had  a  right  to  have  the  liquor 
produced  in  court  and  to  cross-examine  Government's 
witnesses  with  relation  thereto. 

The  refusal  of  these  two  requests  was  a  reversible  error 
on  the  part  of  the  Court  below  and  the  error  is  manifest 
from  the  minutes  of  the  Court,  without  the  necessity  of 
a   formal   stenographic   record  herein. 

III. 

The  Court  erred  in  denying  and  overruling  the 
Motion  of  Claimants  and  Intervenors  to  dismiss  the 
proceedings,  made  at  the  close  of  all  the  evidence 
on  all  the  grounds  stated  in  said  motion. 

The  Court  erred  in  entering  a  Judgment  of  For- 
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feiture  and  entering  a  Decree  against  Claimants  and 
Intervenors,   herein. 

The  Court  erred  in  overruling  and  denying  Claim- 
ants and  Intervenors    Motion   for   Rehearing,   A 
Trial  or  Reviezv  on   all  the  grounds  stated   in   said 
motion. 

At   the   close   of    the    Government's    case,    intervenors 

filed  a  Motion  to  dismiss  the  Libel  of  Information  and 
to  refuse  condemnation  (R.  57).  (See  Minutes — R.  bot- 
tom page  33,  top  page  34.)  This  Motion  was  denied  by 
the  Court  and  it  is  appellants'  contention  that  the  Court 
below  erred  in  denying  the  Motion  to  Dismiss  and  that 
the  findings  of  fact  and  conclusions  of  law  of  the  Court 
below  (R.  59-65)  and  the  Decree  of  Condemnation  based 
thereupon  (R.  65-68)  were  each  and  both  erroneous.  In 
making  this  contention,  appellants  recognize  the  rule  that 
in  the  absence  of  the  transcript  of  the  testimony,  every 
presumption  would  be  indulged  by  this  Court  in  Eavor 
of  the  sufficiency  of  the  proof  below.  Yet,  we  call  to 
the  attention  of  this  Court  that  the  Libel  of  Information 
is  the  same  form  used  by  the  Government  for  the  con- 
fiscation of  illicit  liquors  in  the  daws  of  the  National 
Prohibition  Act  and  in  cases  of  the  illicit  manufacture 
of  so-called  "Moonshine  Whiskey.'' 

It  stands  admitted  here  that  appellants,  at  the  time  oi 
this  seizure,  were  retail  liquor  dealers,  licensed  as  such 
by  the  United  States.  The  allegations  o\  the  libelant 
(Par.  V,  R.  p.  4)  are  that  on  the  20th  day  o\  April. 
1943,  the  Internal  Revenue  officers  went  into  the  premises 
of  the  appellants  and  "found  therein  and  upon  said 
premises,    certain    distilled    spirits,    in    bottles,    on    which 
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the  above  named  tax  was  imposed,  and  upon  which,  said 
tax  had  not  been  paid." 

This  allegation  is  equivalent  to  an  allegation  that  no 
return  was  made  as  required  by  subsection  (2)  of  Section 
2800  (j),  Title  26,  U.  S.  C.j  reading: 

"(2)   Returns.     Under  such  regulations  as  the  Com- 
missioner with  the  approval  of  the  Secretary  shall 
prescribe,  every  person  required  by  paragraph  ( 1 )  to 
pay  any  floor  stocks  tax  shall,  on  or  before  the  end  of 
the  thirtieth  day  following  the  effective  date  of  Title 
VI  of  the  Revenue  Act  of  1942  make  a  return  and  shall, 
on  or  before  the  first  day  of  the  third  month  following 
such  effective  date,  pay  such  tax.  *  *  *" 
and  by  the  regulations  promulgated  by  the  Commissioner 
for  the  collection  of  the  tax  levied  by  subdivision  (j)  of 
Section  2800  of  Title  26,  U.  S.  C. 

However,  the  minute^  of  the  Court  show  (R. 
32)  that  the  Government  introduced  in  evidence  without 

objection,  Plaintiff's  Exhibit  1  by  witness  Neil  D.  Mc- 
Carthy and  Plaintiff's  Exhibit  2  by  witness  John  H. 
CosgrifT.  It  does  not  appear  in  the  record  as  presented, 
but  for  the  information  of  the  Court,  Neil  D.  McCarthy 
testified  that  Exhibit  1  (R.  41)  was  an  official  record 
of  the  collector's  office,  and  John  H.  CosgrifT,  who  was 
the  agent  in  charge  of  the  Alcoholic  Tax  Unit  of  the 
Internal  Revenue  Bureau  testified  that  Exhibit  2  was 
an  official  record  of  his  office. 

These  Exhibits  are  before  this  Court  (R.  41-53). 

Therefore,  it  affirmatively  appears  upon  the  record 
that  these  appellants   did  make  a   return  of   their  taxes 

levied   under   Section   2800    (j)    and   that   in   the   return 

showed  that  they  had  on  November   1,   1942,   112.28872 
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proof  gallons  of  distilled  spirits  (R.  42);  and  the  Record 
further  shows  the  Collector  of  Internal  Revenue  filled 
in: 

"Received  with  Remittance 

Nov.  30,  1942  '-Dec.  2,  1942 5107 

Helena,  Montana  Amount  due $228.51 

Collector  Internal  Revenue       Amount  paid $228.51'" 

R.  p.  42.) 
The    Government    here    has    proceeded    to    enforce    a 

forfeiture  on  the  same  basis  as  if  no  tax  returns  were 
filed  based  on  the  contention  that  a  small  portion  of 
liquor,  to-wit:  thirteen  pints  and  one  quart  of  Cavalier 
Gin  were  omitted  from  the  return  (R.  34,  lines  9-10; 
Demand  page  30). 

Defendant's  Exhibit  3,  which  was  the  Government's 
list  of  seized  liquor,  discloses  that  the  one  quart  of 
Cavalier  Gin  seized  contained  .20  proof  gallons  and  that 
the  thirteen  pints  of  Cavalier  Gin  involved  1.30  proof 
gallons,  a  total  of  one  and  one-half  proof  gallons,  for 
which  alleged  omission,  $3.00  in  additional  tax  would 
have  been  due  and  payable,  and  upon  this  slender  thread 
the  libelant  has  thus  far  enforced  a  forfeiture  of  the 
entire  stock  of  liquor  of  the  claimants  and  inter venors 
herein. 

Section  2800  (]) ,  Subdivision  (3)  of  the  Revenue  Act 
of  1942,  Title  26,  provides: 

"All  provisions  of  law,  including  penalties,  ap- 
plicable in  respect  of  Internal  Revenue  taxes  on 
distilled  spirits   shall,   insofar   as   applicable   and   not 

inconsistent    with    this    subsection,    be    applicable    in 
respect  of  the  floor  stocks  tax  imposed   hereunder." 
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Section  2800,  Title  26  and  the  following  Sections  all 
deal  with  distillers  and  wholesale  liquor  dealers.  It  is 
highly  questionable  whether  or  not  Section  2800  (j)  has 
any  applicability  whatever  to  retail  liquor  dealers. 

Walker  vs.  U.  S.  (C.  C.  A.  4th)  104  F.  2d  463. 

However,  assuming  that  the  law  does  apply  to  re- 
tailers, Section  3720,  under  which  these  proceedings  were 
brought  provides  in  subdivision   (a)    (1): 

"All  goods,  wares,  merchandise,  articles,  or  ob- 
jects on  which  taxes  are  imposed,  which  shall  be 
found  in  the  possession,  or  custody,  or  within  the 
control  of  any  person,  for  the  purpose  of  being- 
sold  or  removed  by  him  in  fraud  of  the  internal 
revenue  laws,  or  with  design  to  avoid  payment  of 
said  taxes,  may  be  seized,  and  shall  be  forfeited  to 
the  United  States." 

"It  is  well  established  that  an  erroneous  or  in- 
correct return  is  not  necessarily  a  fraudulent  return 
and  that  because  a  return  is  incorrect,  that  fact 
does  not  invoke  the  penalties   for   fraud." 

National  Bank  of  Commerce  vs.  Allen,  (C.  C.  A. 
8th)   22 p  red.  472,  478; 

Eliot  National  Bank  vs.  Gill,  218  Fed.  600,  603: 

U.  S.  vs.  Tillinghast  (C.  C.  A.  1st)  6q  Fed.  2d, 
718; 

i]son   Bros.  vs.   Commissioner  of  Internal   Rev- 
enue (C.  C.  A.  oth)    T24  Fed.  2d  606,  611. 

In  a  comparatively  recent  case,  this  Court  in  an  income 
tax  case  clearly  defined  the  difference  between  the  penal- 
ties consequent  upon  the  filing  of  no  return  and  those 
incurred,  if  any,  by  reason  of  a  false  or  incorrect  return. 
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Lane-Wells  Co.  vs.   Comissioncr  of  Internal  Rev- 
enue, (C.  C.  A.  (jth)   in  Fed.  2d  077. 

See  also   Sections   3612   to   3616,   Title  26,    U 
Code. 

Under  Section  3720  and  under  a  long  line  of  decisions, 
it  is  necessary  for  the  Government  to  plead  and  prove 
that  the  return  made  by  the  appellants  was  false  and 
in  fraud  of  the  Internal  Revenue  laws  and  with  design 
to  avoid  payment  of  taxes. 

The  Court  in  its  findings  of  fact  (R.  62)  did  not  find 
any  fraud  with  reference  to  the  making  of  the  return 
(Exhibit  1)  and  did  not  find  specifically  that  Exhibit  1 
was  even  false  or  incorrect.  The  conclusions  of  law 
proceeded  upon  the  same  theory,  as  did  the  Libel  of  In- 
formation, namely,  that  this  was  a  "no  return  case" 
and  that  appellants  were  bound  to  include  in  their  return 
every  bottle  of  liquor  on  the  premises  and  that  in  case 
of  omission  or  mistake  that  they  forfeit  to  the  United 
States  their  entire  stock  in  liquor.  This  was  not  and  is 
not  the  law,  where  as  here,  the  possession  of  the  liquor 
was  not  illegal  and  not  illicit  and  where  appellants  were 
licensed  retail  liquor  dealers. 

As  was  said  by  the  Circuit  Court  of  Appeals  of  the 
Seventh  Circuit  in  Griffiths  vs.  Commissioner  of  Internal 
Revenue,  50  Fed.  2d  f 8 2  on  this  same  subject : 

"The  remaining  question  before  us  is  whether 
petitioner  was  guilty  of  fraud  with  intent  to  evade 
the  tax  in  making  his  return  on  March  14,  1920; 
and  the  burden  of  proving  such  fraud  was  upon  re- 
spondent.    Fraud    is    never    presumed    but    must    be 
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determined  from  clear  and  convincing-  evidence,  con- 
sidering all  die  facts  and  circumstances  of  the  case, 
and  the  presumption  of  Commissioner's  correctness 
does  not  extend  to  his  determination  that  fraud 
existed.  (J.  B.  Jemison  vs.  Commissioner  of  Internal 
Revenue  (C.  C.  A.)  45  F.  (2d)  4.") 

What  is  said  in  the  case  last  cited  also  applies  to  the 
case  here  at  bar.  The  affidavits  offered  to  the  Court  on 
Motion  for  New  Trial,  and  likewise  the  evidence  which 
appellants  attempted  to  place  before  the  Court  at  the 
trial  were  to  the  effect  that  one  of  the  appellants,  Haft, 
took  a  physical  inventory  of  the  liquors  in  his  place  of 
business  after  midnight  on  October  31,  1942  and  took  the 
inventor}-  up  to  John  J.  Walsh,  a  certified  public  account- 
ant, for  the  purpose  of  having  the  proper  returns  made 
up;  that  John  J.  Walsh,  the  accountant,  referred  the 
matter  to  McGariy,  one  of  his  employees  and  that  Mc- 
Garry  made  up  the  return. 

McGarry's  affidavit  shows  that  on  the  inventory  was 
an  entry  of  "Gin  80  proof,  3  quarts,  24  pints  and  16 
half  pints."  and  that  on  the  final  return  he  changed  the 
return  80  proof  gin  to  90  proof  and  called  the  same  "Old 
Boston,"  whereas  there  was  no  name  on  original  inven- 
tory." Another  gin  entry  was  "gin  85  proof,  12  half 
pints/'  The  third  was  "Gin,  Old  Boston,"  90  proof,  48 
half  pints;"  and  that  he  could  not  find  in  his  liquor  store 
list  an  80  proof  gin  so  he  substituted  the  name  "Old 
Boston   Gin"  at  90  proof.    It  was  an  error  on  his  part 
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and  resulted  in  having  the  taxpayer  pay  taxes  upon  the 
said  forty-three  bottles  of  gin  on  the  basis  of  po  proof 
instead  of  80  proof,  an  increase  of  12j4% — "so  that 
Haft  and  P>oyle  actually  paid  12  J/2%  more  tax  upon  the 
gin  in  question  than  they  should  have  properly  paid." 
(R.  84-85.) 

The  language  of  the  Circuit  Court  of  Appeals  in  the 
case  last  cited  relative  to  the  mistake  of  a  bookkeeper 
is   particularly   relevant   here. 

Griffiths  vs.    Commissioner   of   Internal    Revenue, 
50  Fed.    (2d)   782,  786. 

We  also  contend  that  because  revenue  officers  entered 
the  place  of  business  of  the  claimants  on  April  20,  1943 
and  found  the  gin  upon  which  they  contend  that  no  tax 
was  paid  that  that  fact  does  not  prove  or  tend  to  prove 
that  that  gin  was  in  the  possession  of  the  claimants  on 
November  1,  1942,  and  that  the  fact  of  possession  on 
April  20,  1943  does  not  give  rise  to  a  presumption  which 
works  retroactively  so  that  that  is  no  proof  at  all  of  a 
possession  on  November  1,  1942. 

Corbin  vs.  U.  S.  (C.  C.  A.  6th)  181  Fed.  296. 

We  submit  that  this  point  is  actually  determinative 
of  this  entire  case  and  that  the  failure  of  the  Court  to 
find  that  Exhibit  1  was  a  fraudulent  return  made  with 
intent  to  evade  the  payment  of  taxes  is  fatal  to  the  Decree 

of  Forfeiture  herein  and  entitles  appellants  to  a  reversal 

of  the  Judgment  with  directions  to  dismiss  the  proceed- 
ings. 
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Conclusion 

x\ppellants  submit  that  on  the  record  herein  submitted, 
wherein  the  transcript  of  the  testimony  and  the  lengthy 
interpolations  of  his  opinions  by  the  trial  judge  have 
been  omitted,  that  still  it  appears  affirmatively  from  the 
minutes  of  the  Court  and  from  the  Exhibits  that  the 
Court  below  clearly  abused  its  discretion  in  refusing  to 
recognize  the  compromise  and  in  forcing  appellants  to 
trial  after  the  statement  of  the  District  Attorney  that 
the  case  was  in  the  process  of  settlement. 

It  would  be  unconscionable  for  private  litigants  to 
enter  into  a  settlement,  retain  the  fruits  thereof  and 
then  demand  of  a  court  that  it  proceed  with  the  settled 
suit.  It  is  none  the  less  unconscionable  here  where  the 
Government  of  the  United  States  is  involved. 

We  submit  that  on  the  pleadings  and  findings  them- 
selves, appellants  are  entitled  to  a  dismissal  of  the  action, 
and  in  the  absence  of  this,  to  a  reversal,  with  directions 
to  grant  a  Xew  Trial  because  of  the  errors  complained 
of,  i.  e.,  the  manifest  of  discretion  by  the  Trial  Court. 

Respectfully  submitted, 

EARLE  N.  GENZBERGER, 

Butte,  Montana, 
Attorney  for  Appellants. 
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Service  of  the  foregoing  Appellants'  Brief  acknowledged 
and  three  copies  thereof  received  this  1st  day  of  Decem- 
ber,   1944. 

John  B.  Tansil, 

United  States  Attorney, 

R.  Lewis  Brown, 

Assistant  United  States  Attorney. 
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STATEMENT 

The  appellants  seek  a  reversal  of  this  cause  because  of 
claimed  error  in  the  entry  of  the  judgment  and  because  of 
the  claimed  error  of  the  Court  in  denying  their  motion  for 
re-hearing,  new  trial  or  review,  and  have  in  their  brief  set 
out  eleven  specifications  of  error.  The  first  nine  of  the 
specifications  of  error  charge  error  on   the  part   of  the 
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Court,  committed  during  the  progress  of  the  trial  of  the 
cause.  The  tenth  charges  the  Court  erred  in  entering  its 
decree  and  the  eleventh  that  the  Court  erred  in  overruling 
the  motion  of  appellants  for  a  rehearing,  new  trial  or  re- 
view. 

The  appellants,  in  their  brief,  have  purported  to  make 
a  statement  of  facts.  We  do  not  agree  that  the  state- 
ment is  correct  as  it  relates  to  the  appellants'  principal 
contentions  for  a  reversal.  In  any  event  it  is  not  based 
upon  anything  found  in  the  record,  or  properly  a  part  of 
it.  We  are  precluded  from  setting  out  our  version  of  what 
the  facts  are,  as  there  is  nothing  in  the  record  which  dis- 
closes the  actual  facts  other  than  the  Findings  of  Fact  of 
the  Court,  and  we  thus  rest  on  those  Findings  of  Fact 
made  by  the  Court  as  being  the  actual  facts  in  the  case 
upon  which  the  lawr  questions  presented  to  this  Court,  if 
any  are  presented,  are  to  be  solved. 

ERRORS  1  TO  9  INCLUSIVE  PRESENT  NO  QUES- 
TION TO  THE  COURT  FOR  DECISION. 

The  record  in  the  case  discloses  that  the  appellants  have 
not  incorporated  in  the  record  any  statement  of  the  evi- 
dence received  by  the  trial  Court,  or  offered  and  rejected, 
and  of  the  proceedings  had  during  the  trial  of  the  case. 
There  is  nothing  properly  in  the  record  other  than  the 
judgment  roll  and  as  Errors  1  to  9  inclusive  relate  to  pro- 
ceedings had  and  taken  by  the  trial  Court  during  the 
progress  of  the  trial  of  the  case,  and  without  such  pro- 
ceedings being  made  a  part  of  the  record,  the  appellants 
have  precluded  the  Court  from  any  review. 
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It  is  a  universal  rule  that  error  is  never  presumed.  The 
burden  is  on  the  appellant  to  establish  it. 

That  this  Court  is  confined  to  the  statement  of  the  evi- 
dence for  what  transpired  at  the  trial,  is,  of  course,  set- 
tled by  it.     In 

Taylor  v.  Merrill,  104  Fed.  (2d)  710,  at  711, 

this  Court  said  : 

"Appellant's  assignments  of  error  contain  what  is 
claimed  to  be  a  statement  of  the  objections  and  their 
grounds  with  excerpts  of  what  purports  to  be  the  per- 
tinent evidence,  but  we  are  confined  to  the  bill  in 
determining  what  transpired  at  the  trial." 

In 

United  States  v.  Foster,  123  Fed.  (2d)  32  at  34, 

this  Court  said : 

"The  appellant  has  failed  to  bring  before  us  such 
a  record  as  would  compel  an  overthrow  of  the  find- 
ings made  below,  and  the  presumption  of  correctness 
which  attaches  to  the  findings  made  by  a  trial  court 
is  sufficient  to  withstand  an  attack  of  the  sort  here 
made,  upon  an  obviously  incomplete  record." 

In 

Rosenblum  v.  Anglim,  135  Fed.  (2d)  512  at  513, 

this  Court  said: 

"Evidence  was  received  at  the  trial,  but  was  not 
made  a  part  of  the  record  on  appeal.  Therefore  the 
trial  court's  findings  of  fact  must  be  accepted  by  us 
as  correct." 

In 

Isaacs  v.  De  Hon,  11  Fed.  (2d)  943  at  944, 

this  Court  said: 

"It  is  argued  that  the  findings  are  not  supported  by 
the  evidence.  The  evidence  has  not  been  made  a 
part  of  the  record,  and  we  cannot  notice  this  assign- 
ment of  error." 
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THE  COURT  DID  NOT  ERR  IN  ENTERING  A  DE- 
CREE AS  ASSERTED  IN  SPECIFICATION  OF 
ERROR  NUMBER  10. 

In 

Bogan  v.  Hynes,  65  Fed.  (2d)  524  at  525, 

this  Court  said: 

"This  case  was  tried  without  a  jury  and  there  is  no 
bill  of  exceptions  or  statement  of  the  case  in  the  rec- 
ord. Therefore,  the  only  question  involved  on  this 
appeal  is  whether  or  not  the  findings  support  the 
judgment." 

As  the  situation  here  is  similar,  likewise  the  only  ques- 
tion here  involved  is  whether  or  not  the  findings  support 
the  judgment. 

As  we  read  appellants'  brief,  there  is  no  contention  made 
by  them  that  the  findings,  if  correct,  do  not  support  the 
judgment. 

The  proceedings  were  initiated  by  the  government  under 
an  existing  Act  of  Congress,  viz.,  Section  3720,  Title  26, 
U.  S.  C.  There  are  various  paragraphs  in  that  Section, 
two  of  which  relate  to  the  conditions  as  existed  here  and 
under  which  the  libel  of  information  was  drawn,  and  the 
Section  as  applicable  here  is  as  follows : 

"No.  3720.     Seizure  of  forfeitable  property. 

(a)  Property  subject  to  seizure  and  forfeiture, 
(1)  Manufactured  articles.  All  goods,  wares, 
merchandise,  articles,  or  objects,  on  which  taxes  are 
imposed,  which  shall  be  found  in  the  possession,  or 
custody,  or  within  the  control  of  any  person  for  the 
purpose  of  being  sold  or  removed  by  him  in  fraud  of 
the  internal  revenue  laws,  or  with  design  to  avoid 
payment  of  said  taxes,  may  be  seized,  and  shall  be 
forfeited  to  the  United  States. 

(3)      Equipment.     All    tools,    implements,    instru- 
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ments  and  personal  property  whatsoever,  in  the  place 
or  building,  or  within  any  yard  or  inclosure  where 
such  articles  or  raw  materials  are  found,  may  also  be 
seized,  and  shall  be  forfeited  as  aforesaid." 

The  libel  of  information  alleges  that  on  April  20,  1943, 
there  was  seized  406  bottles  of  distilled  liquor,  consisting 
of  whiskey,  brandy,  rum  and  gin,  at  a  designated  place  in 
Butte,  Montana;  that  the  premises  on  which  the  seizure 
was  made  were  used  and  occupied  as  a  saloon  and  a  place 
where  distilled  spirits,  upon  which  an  Internal  Revenue 
tax  was  imposed,  were  held,  intended  for  sale  and  sold  for 
beverage  purposes,  and  on  the  20th  day  of  April,  1943,  the 
Internal  Revenue  officers  of  the  United  States  entered  the 
premises  and  there  found  certain  distilled  spirits  in  bot- 
tles on  which  a  revenue  tax  was  imposed,  but  had  not  been 
paid,  and  in  addition  found  therein  other  quantities  of 
distilled  spirits  in  bottles,  and  that  the  distilled  spirits  in 
bottles  found  therein  at  that  time,  upon  which  the  tax  had 
been  imposed  and  had  not  been  paid  were  there  kept,  main- 
tained and  had  for  the  purpose  of  being  sold  or  removed 
by  the  owners  thereof  and  the  persons  operating  the  busi- 
ness in  fraud  of  the  Internal  Revenue  laws  of  the  United 
States,  or  with  design  to  avoid  payment  of  said  taxes  so 
levied  and  assessed  upon  such  spirits,  and  that  by  reason 
thereof  such  distilled  spirits  and  all  other  distilled  liquors 
in  said  place  or  building  became  subject  to  seizure  and 
forfeiture  to  the  United  States.  The  facts  alleged  in  the 
libel  of  information  bring  the  case  within  the  Section  and 
authorized  not  only  the  seizure  of  such  distilled  liquor  as 
was  found  at  that  time  therein,  but  likewise  all  other  dis- 
tilled liquor  in  the  same  premises  found  therein  at  the 
time. 
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United  States  v.  Ryan,  284  U.  S.  167. 

As  we  read  the  statute,  the  seizure  is  not  dependent 
upon  whether  a  return  is  or  is  not  made,  or  whether  a  re- 
turn, if  made,  is  entirely  false  or  only  partially  false.  We 
find  no  justification  for  the  conclusion  drawn  by  the  ap- 
pellants that  from  the  language  in  the  libel  that  the  officers 
found  therein  and  upon  said  premises  certain  distilled 
spirits,  in  bottles,  on  which  the  above  named  tax  was  im- 
posed, and  upon  which  said  tax  had  not  been  paid,  to  be 
an  allegation  that  no  return  was  made. Certainly  as  to  the 
untax  paid  liquor  found  on  the  premises  no  return  was 
made  as  to  that.  However  that  might  be,  whether  there 
was  or  was  not  untax  paid  liquor  on  the  premises  at  the 
time  of  the  seizure,  whether  the  same  was  there  held  in 
fraud  of  the  revenue  of  the  United  States  and  with  intent 
to  be  sold  in  fraud  of  the  revenue  of  the  United  States  or 
held  or  to  be  sold  with  design  to  avoid  the  payment  of  the 
taxes  due  the  United  States,  and  whether  the  untax  paid 
gin  that  was  seized  by  the  officers  on  April  20,  1943,  was 
possessed  by  the  appellants  on  November  1,  1942,  were 
all  questions  of  fact  to  be  established  by  the  evidence  and 
to  be  resolved  by  the  trial  Court  in  the  first  instance,  and 
without  a  statement  of  the  evidence  in  the  record,  this 
Court  has  nothing  to  review  and  thus  accepts  the  findings 
of  fact  in  that  regard  as  made  by  the  Court  as  correct. 
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NO  ERROR  WAS  COMMITTED  BY  THE  TRIAL 
COURT  IN  DENYING  APPELLANTS'  MOTION 
FOR  REHEARING,  NEW  TRIAL  OR  REVIEW 
AS  CHARGED  IN  SPECIFICATION  OF  ERROR 
NUMBER  11. 

The  gravamen  of  the  appellants'  complaint  is  that  the 
trial  Court  refused  to  grant  what  they  say  was  a  motion 
for  a  continuance  made  30  minutes  after  the  hour  set  for 
the  opening  of  the  trial.  As  the  motion,  if  made,  was 
part  of  the  proceedings  had  at  the  trial,  and  no  statement, 
of  the  evidence,  testimony  and  proceedings  was  prepared 
by  appellants,  apparently  the  purpose  of  filing  the  motion 
for  a  new  trial,  rehearing  or  review  was  solely  to  attempt 
to  make  their  own  record  of  what  transpired  at  the  trial  in 
the  form  of  exparte  affidavits  of  themselves,  their  em- 
ployees and  their  counsel,  and  the  motion  for  new  trial 
served  no  other  purpose.  This  we  believe  an  abortive  at- 
tempt as  the  record  of  what  transpired  at  the  trial  could 
not  be  made  in  such  a  manner.  The  so-called  motion 
commences  at  page  69  of  the  record  and  claims  irregu- 
larities in  the  proceedings  of  the  Court  had  at  the  trial  in 
different  particulars. 

The  record  discloses  that  on  December  13,  1943,  the 
Court  set  the  trial  of  this  case  for  December  21st  at  10:00 
o'clock,  that  notices  were  given  and  that  the  appellants' 
attorney  received  the  notice  on  December  14th  (R.  35)  ; 
that  between  those  dates  no  motion  for  any  continuance 
of  the  cause  or  for  a  vacating  of  the  setting  was  filed. 
Counsel  for  appellants  concedes  those  things,  but  con- 
tends that  an  offer  in  compromise  was  made  and  accepted 
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and  that  such  being  the  case  he  felt  that  the  matter  was 
concluded ;  that  he  did  not  notify  his  clients  of  the  setting 
of  the  case,  did  not  prepare  for  trial  and  did  not  appear 
for  trial  at  10:00  o'clock  on  the  day  the  trial  was  called. 
He  further  says  he  thought  the  office  of  the  United  States 
Attorney  would  join  him  in  moving  for  a  vacation  of  the 
setting  of  the  trial  or  a  continuance  of  its  date,  or  that  a 
motion  for  dismissal  of  the  action  would  be  made  by  the 
appellee.  He  is  not  exactly  certain  which  state  of  facts  he 
assumes  and  includes  the  first  in  Paragraph  1  (a)  of  his 
motion  and  the  other  in  Paragraph  4.  He  did  not  sub- 
poena either  of  his  clients  as  witnesses  or  make  any  effort 
to  have  them  at  the  trial.  The  minutes  of  the  Court  dis- 
close (R.  32)  that  when  the  counsel  finally  appeared  in 
court,  he  stated  to  the  Court  "that  an  offer  in  compromise 
has  been  made  and  he  did  not  think  that  the  case  would 
be  tried  until  the  offer  had  been  disposed  of,  and  now- 
moved  the  Court  to  continue  the  trial  of  this  case  until 
next  Monday  morning  at  10:00  o'clock."  The  Court 
stated  the  motion  for  a  continuance  should  be  made  in 
writing  and  noticed  for  hearing.  The  Court,  of  course, 
was  correct  in  this,  as  that  was  the  proper  procedure  and 
the  counsel  had  all  of  the  facts  within  his  knowledge  on 
the  14th  of  December,  when  he  received  the  notice  of  the 
setting  of  the  case  for  trial  that  he  had  on  the  21st. 

From  the  denial  of  that  motion  the  appellants  assert  the 
Court  denied  the  right  of  the  United  States  Attorney  and 
the  Bureau  of  Internal  Revenue  authorities  to  compromise 
the  case  without  the  consent  of  the  Court.  Of  course,  the 
Court  made  no  such  denial.  The  right  of  anybody  to 
compromise  the  case  was  not  an  issue  in  the  case,  was 
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not  considered  by  the  Court  and  not  determined  by  the 
Court. 

If  the  Court  had  denied  the  right  of  the  officials  of  the 
Internal  Revenue  Department  or  of  the  United  States 
Attorney  to  compromise  the  case,  the  Court  would  have 
been  doing  nothing  except  correctly  stating  the  law,  as 
neither  had  any  such  right.  Section  3761,  Title  26,  U.  S. 
C,  cited  by  the  appellants,  did  not  give  the  Internal  Rev- 
enue officials  any  power  to  compromise  this  case.  It  does 
give  to  the  Commissioner,  with  the  approval  of  certain 
designated  officials,  the  power  to  compromise  any  civil  or 
criminal  case  arising  under  the  Internal  Revenue  laws 
prior  to  its  reference  to  the  Department  of  Justice,  and 
specifically  vests  in  the  Attorney  General  the  sole  power 
to  compromise  after  such  reference.  Under  no  circum- 
stances has  the  United  States  Attorney  authority  to  com- 
promise a  case.  All  litigation  in  which  the  United  States 
is  a  party  is  in  the  hands  of  the  Attorney  General  and  he, 
and  he  alone,  has  such  authority. 

U.  S.  v.  Hon.  Pierson  M.  Hall,  Judge,  etc.  (C.  C.  A. 
9th,  decided  Nov.  25,  1944). 

Apparently  the  position  taken  now  by  the  appellants 
is  that  an  offer  of  compromise,  which  has  been  submitted 
to  the  Attorney  General  and  has  not  been  accepted,  de- 
prives the  Court  of  jurisdiction  to  try  the  case  until  it  is 
accepted  or  rejected.  Appellants  cite  no  authority  to  that 
effect.  It  is  not  the  law  so  far  as  we  know.  It  was  most 
certainly  not  the  theory  of  counsel  for  the  appellants  at  the 
time  he  made  the  motion,  because  he  simply  moved  that 
the  Court  continue  the  trial  of  the  case  until  the  following 
Monday.     It  was  certainly  not  known  by  him  whether  the 
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offer  in  compromise  would  be  passed  on  by  that  time  or 
not,  and  he  apparently  thought  the  Court  would  have  jur- 
isdiction to  try  the  case  at  that  time  whether  it  was  or 
was  not  passed  on. 

It  is  significant  to  note  from  the  record  that  the  only 
ground  set  out  by  counsel  for  his  continuance  was  that  he 
thought  the  case  should  not  be  tried  until  the  offer  in  com- 
promise was  disposed  of.  He  did  not  at  that  time  inform 
the  Court  he  thought  the  case  had  been  compromised, 
that  he  thought  the  appellee  would  dismiss  the  case  as  it 
was  disposed  of,  or  would  unite  with  him  in  requesting  a 
motion  for  a  continuance  or  that  he  was  not  prepared  to 
go  to  trial,  or  did  not  have  the  necessary  witnesses  present, 
or  for  any  of  the  other  reasons  that  he  sets  forth  in  his  brief. 
These  were  all  manufactured  out  of  whole  cloth  as  an  af- 
terthought and  simply  for  the  purpose  of  attempting  to 
make  a  record  by  ex  parte  affidavits  to  put  the  Court  in 
error.  There  was  filed  the  counteraffidavit  of  Assistant 
United  States  Attorney  Brown  (R.  94),  the  attorney  who 
commenced  the  case,  who  was  in  exclusive  charge  of  it  at 
all  times  to  the  knowledge  of  appellants'  counsel,  who 
tried  it  and  personally  appeared  at  all  of  the  proceedings 
had  from  its  commencement  to  the  time  of  the  denial  of 
the  motion  for  new  trial,  wherein  it  is  set  out  that  the 
day  after  the  setting  of  the  cause  for  trial,  appellants' 
counsel  discussed  the  question  of  a  continuance  of  the 
trial  with  the  affiant,  the  counsel  in  the  case  representing 
appellee,  and  that  such  counsel  advised  appellants'  coun- 
sel that  if  appellants'  counsel  desired  a  continuance  of  the 
cause,  he,  appellee's  counsel,  would  accompany  him,  the 
appellants'  counsel,  to  the  Court,  would  inform  the  Court 
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of  the  status  of  the  compromise  and  would  not  oppose  any 
motion  for  a  continuance  that  counsel  desired  to  make, 
and  the  affiant  further  informed  the  appellants'  counsel 
that  if  he,  such  counsel,  did  not  do  that  the  case  would  be 
tried  at  the  date  set.  It  is  further  set  out  that  appellants' 
counsel  never  came  to  the  affiant's  office,  never  requested 
him  to  accompany  appellants'  counsel  to  the  Court  at  any 
time  after  the  conversation.  The  statements  made  in  the 
affidavit  are  in  no  wise  challenged,  impeached  or  con- 
tradicted. 

In  view  of  that  condition  it  is  inconceivable  for  us  to 
understand  how  appellants'  counsel  can  expect  to  impress 
anyone  with  the  truth  of  his  statement  that  he  did  not 
think  the  case  would  be  tried  on  the  day  it  was  set.  It 
is  certain  that  he  did  not  find  the  trial  Court  that  gul- 
lible. However,  this  is  his  burden.  The  first  irregular- 
ity he  sets  out  is  that  the  United  States  Attorney,  as  at- 
torney for  the  libelant,  did  not  join  with  him  in  the  mov- 
ing for  a  vacation  of  the  setting  of  the  cause  for  trial  or  a 
continuance  of  its  date.  The  question  naturally  occurs 
is  "Just  when  did  he  expect  to  move  for  a  vacation  or  a 
continuance  of  the  date  so  that  the  United  States  Attor- 
ney could  join  with  him?"  He  certainly  did  not  make  the 
motion  between  the  14th  of  December,  the  date  of  his 
conversation  with  the  Assistant  in  charge  of  the  case  and 
the  21st  of  December,  the  date  set  for  the  trial.  He  was 
not  present  in  court  at  10:00  o'clock,  the  hour  set  for 
the  trial,  to  make  the  motion  so  that  the  United  States 
Attorney  could  join  with  him  in  it  if  he  did  make  it,  and 
his  contention  there  is  an  absurdity  on  the  face  of  it. 

The  allegation  that  the  appellants  and  appellee  had  pre- 
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viously  agreed  upon  a  settlement  and  compromise  of  the 
action  is  established  to  be  not  true  by  the  affidavit  of  the 
appellants'  counsel,  for  it  clearly  appears  from  that  affi- 
davit that  the  offer  in  compromise  was  made,  was  sent  in 
to  the  Attorney  General,  was  rejected  by  the  Attorney 
General  and  that  an  Assistant  United  States  Attorney, 
without  authority  either  from  the  Attorney  General  or  the 
intervenors,  sent  the  offer  back  to  the  Attorney  General 
(R.  80).  Certainly  after  having  knowledge  that  the  At- 
torney General  had  rejected  the  compromise,  there  was 
small  basis  for  hope  that  he  would  reverse  his  position. 

The  authorities  cited  by  appellants  in  their  brief,  as  to 
the  effect  of  a  compromise  actually  made  by  authorized 
officers  of  the  government,  are  not  in  point — first,  because 
in  those  cases  the  officers  purporting  to  make  the  com- 
promise actually  had  the  authority  to  do  so  under  the  law, 
and  second,  because  the  fact  situation  here  is  different  from 
those  cases.  There  is  nothing  in  the  record  here  which 
establishes  that  the  compromise  was  made  at  the  solicita- 
tion of  any  officer  of  the  government,  that  any  promise  of 
immunity  was  given,  or  that  any  money  was  paid  to  the 
government  and  retained  by  it.  In  any  litigation  in  which 
the  government  is  a  party,  a  litigant  has  the  right,  if  he 
desires,  to  make  an  offer  in  compromise,  has  the  right,  if 
he  desires,  to  accompany  the  offer  by  a  draft  or  check  for 
a  sum  of  money  and  mail  it  to  the  Attorney  General.  His 
act  in  so  doing  does  not  effectuate  the  compromise.  The 
Attorney  General  has  a  right  to  either  accept  or  reject  it. 
The  appellants  exercised  this  right.  They  did  send  a  draft 
in  for  $446.26,  50%  of  the  value  of  the  liquor,  but  the 
inference  that  appellants  attempt  to  leave,  that  the  money 
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was  retained  by  the  government,  is  not  true,  as  upon  the 
rejection  of  the  offer  the  draft  was  redelivered  to  the  ap- 
pellant and  they  have  the  money. 

The  affidavits  as  filed  by  the  appellants  and  on  their 
behalf,  allegedly  in  support  of  a  new  trial,  going  into  such 
detail  as  to  the  proceedings  had  at  the  trial,  setting  out 
testimony  in  detail  that  would  have  been  offered  had 
witnesses  been  subpoenaed  make  it  manifest  that  they 
were  filed  solely  to  make  a  record  of  what  transpired  at 
the  trial  of  the  case.  Had  it  been  contended  that  the  wit- 
nesses and  the  testimony  they  would  have  given  were 
newly  discovered,  it  would  no  doubt  have  been  proper  to 
have  filed  such  affidavits.  However,  no  such  contention 
is  made. 

It  is,  of  course,  necessary,  in  requesting  a  continuance 
because  of  inability  of  the  party  to  procure  a  witness,  to 
make  a  timely  motion  and  set  out  in  the  form  of  affidavits 
the  testimony  that  it  is  expected  the  witness  would  give, 
together  with  facts  showing  diligence  in  attempting  to  pro- 
cure the  testimony  and  in  making  the  application. 

Engelstad  v.  Dufresne,  116  Fed.  582; 

Copper  River  Mining  Co.  v.  McClellan,  et  al.,  138 

Fed.  333; 
Alaska  Anthracite  R.  Co.  v.  Moller,  257  Fed.  511. 
All  of  the  above  are  from  this  Court. 

However,  the  appellants  did  not  follow  this  procedure  in 
moving  for  a  continuance.  Apparently  a  like  attempt  to 
amplify  a  record  was  before  the  Circuit  Court  of  Appeals 
of  the  Fifth  Circuit  in 

Citv  of  Coral  Gables  v.  Haves,  74  Fed.   (2d)   989 

at  990: 
"There  is  no  bill  of  exceptions.     We  do  not  know 
what  happened  when  the  date  for  trial  was  fixed,  or 
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that  any  objection  was  made.  There  are  some  re- 
citals about  it  in  the  motion  for  continuance  later 
filed,  but  they  are  uncertified  by  the  judge.  The 
same  trouble  exists  touching  the  ruling  on  the  motion 
for  continuance.  The  motion  and  order  on  it,  which 
recites  an  exception  taken,  are  certified  here  as  parts 
of  the  record.  If  we  consider  them  as  a  sufficient 
substitute  for  a  bill  of  exceptions,  we  find  no  abuse 
of  discretion  shown.  Only  one  witness  was  alleged 
to  exist,  and  no  effort  to  secure  his  presence  or  his 
deposition  appeared.  If  present,  his  testimony  would 
have  done  no  good." 

However,  the  trial  Court,  in  considering  the  motion, 
was  not  limited  to  the  recitals  contained  in  the  affidavits 
of  the  appellants,  their  employees  and  their  counsel  and 
was  not  compelled  to  accept  as  facts  the  conclusions  set 
out  in  those  affidavits  as  to  claimed  contentions  and  be- 
liefs. The  Court  had  before  it  and  could  properly  con- 
sider the  counter-  affidavit  of  the  Assistant  United  States 
Attorney,  who  handled  the  case  from  its  inception  and 
who  was  conversant  with  all  of  the  facts,  and  equally  had 
before  it  and  could  consider  all  of  the  testimony  given  at 
the  trial  of  the  case  and  all  of  the  proceedings  had  at  the 
trial,  and  whether  the  motions,  that  it  is  claimed  in  the 
affidavits  were  made  at  the  trial  upon  the  grounds  and 
for  the  reasons  therein  set  out,  were  actually  so  made  at 
the  trial,  and  were  upon  those  grounds.  In  that  respect 
the  Court  could  consider  and  did  consider  the  truth  of 
the  recitals  in  the  affidavits  as  to  the  proceedings  had  at 
the  trial  of  the  case.  The  Court  likewise,  in  considering 
the  contention  made  by  the  appellant  Haft,  of  his  actually 
inventorying  the  13  pints  and  1  quart  of  gin,  containing 
1.50  proof  gallons,  upon  which  a  tax  of  $3.00  was  due,  and 
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the  statements  contained  in  the  affidavit  as  to  the  bona 
fides  of  the  employee  of  Haft,  the  accountant,  in  changing 
that  inventory  to  reflect  a  different  brand  name  and  a  dif- 
ferent proof,  with  all  of  the  evidence  in  the  case,  could 
consider  in  that  regard  the  evidence  establishing  the  great 
quantity  of  distilled  liquor  that  was  not  returned  to  the 
Internal  Revenue  authorities  and  which  was  disposed  of 
between  the  first  day  of  November  when  the  tax  was  due 
and  the  20th  of  the  following  April  when  the  officers  en- 
tered the  premises.  A  portion  of  this  quantity  is  set  out 
in  the  affidavit  of  Haft  himself  at  page  90  of  the  record, 
where  he  recites  that  although  he  inventoried  16  cases  of 
Barclay  whiskey,  it  was  overlooked  by  the  accountant  and 
no  return  was  made  of  it.  That  16  cases  amounted  to  48 
gallons,  and  as  there  is  no  testimony  in  the  record,  the 
Court  is  precluded  from  learning  the  additional  large 
quantity  that  was  likewise  not  returned.  However,  the 
trial  Court  knew  what  the  evidence  was  in  that  regard  and 
the  trial  Court  knew  that  the  government  was  not  going 
into  this  place  of  business  and  seize  its  entire  stock  of  goods 
solely  because  1.50  proof  gallons  of  distilled  spirits,  upon 
which  a  tax  of  $3.00  was  due,  was  omitted  from  the  re- 
turn made,  and  the  appellants  and  their  counsel  know  that 
to  be  the  fact,  irrespective  of  their  contrary  statement  in 
their  brief. 
This  Court  in 

Bateman  v.  Donovan,  131  Fed.  (2d)  759  at  764, 
said : 

"It  is  so  well  established  as  not  to  require  citation 
of  authority  that  the  order  denying  a  new  trial  is  dis- 
cretionary with  the  trial  court  and  may  be  reviewed 
only  for  a  clear  abuse  of  authority.     So  in  this  con- 
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nection  the  matter  for  our  determination  is  whether 
the  matter  set  forth  in  the  juror's  affidavit  was  such  as 
to  compel  the  granting  of  a  new  trial  and  whether 
there  was  an  abuse  of  discretion  in  its  denial*" 

We  respectfully  submit  that  there  was  nothing  before 
the  trial  Court  that  compelled  it  to  grant  a  new  trial  and 
that  no  abuse  of  the  trial  court's  discretion  or  misuse  of 
its  power  in  that  respect  was  established. 

As  it  appears  from  the  record,  the  appellants'  counsel 
knew  the  case  was  set  for  trial  and  knew  that  if  he  did  not 
get  a  continuance  it  would  be  tried.  If  he  had  any  legal 
grounds  for  continuance  on  the  day  of  the  trial,  they  were 
all  in  existence  and  within  his  knowledge  at  the  time  he 
received  the  notice  and  he  had  full  and  ample  opportun- 
ity to  make  the  proper  motion  coupled  with  the  proper 
showing.  If  he  desires  to  adopt  the  practice  of  not  no- 
tifying his  clients  when  cases  are  set  for  trial,  that  is  a 
matter  between  himself  and  his  clients.  The  practice  is 
of  such  hazard  that  counsel  generally  do  not  adopt  it,  and 
certainly  his  practice  in  that  regard  furnishes  no  grounds 
for  a  continuance.  If  the  record  discloses  anything  here, 
it  discloses  complete  and  utter  indifference  and  disregard 
of  the  actions  of  the  Court  in  setting  a  case  for  trial ;  for 
him  to  adopt  that  attitude  of  indifference  and  disregard 
of  the  Court  and  of  its  convenience,  and  permit  the  Court 
to  allocate  its  time  and  hold  itself  in  readiness  to  perform 
its  official  duty  as  Judge  at  the  time  set,  and  allocating 
the  time  of  the  attaches  of  the  Court  in  attendance  upon 
it,  and  permit  the  adversary  to  go  to  the  expense  of  sub- 
poenaing his  witnesses,  preparing  for  trial  and  attending 
at  the  time  set  for  trial,  and  then  hope  to  contend  with 
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success  that  because  of  his  complete  neglect,  indifference 
and  disregard,  all  of  those  things  done  by  all  of  the  others 
are  in  vain,  requires  a  degree  of  self-assurance  which  is 
rarely  encountered. 

One  power  that  the  Court  does  not  have  is  the  power  to 
compel  a  party  litigant  to  appear  in  court  at  the  time 
set  for  trial  and  participate  in  it.  A  litigant  has  a  right 
not  to  appear  if  he  does  not  desire  to  appear,  but  by  so 
doing  he  cannot  prevent  the  other  person  from  having  his 
day  in  Court.  From  the  record  in  this  case,  their  is  ab- 
solutely no  more  assurance  that  the  appellants  would  ap- 
pear at  a  second  trial  if  a  reversal  were  had  than  they  did 
at  the  first  trial. 

APPELLANTS  COMPLAIN  AT  THE  REFUSAL  OF 
THE  COURT  TO  REQUIRE  APPELLEE  TO  PRO- 
DUCE LIQUOR  IN  THE  COURT,  TO  PRODUCE 
RECORDS  AND  TO  PERMIT  THE  WITNESS 
McGARRY  TO  FURTHER  REMAIN  ON  THE 
WITNESS  STAND. 

A  substantial  portion  of  appellants'  brief  is  addressed 
to  these  questions.  They  are  not  before  this  Court 
as  no  transcript  of  the  testimony  or  proceedings  had  at 
the  trial  is  incorporated  in  the  record,  and  would  not  be 
commented  upon  except  for  certain  statements  made  in 
appellants'  brief. 

At  page  28  the  appellants  contend  it  was  the  contention 
of  the  intervenors  that  the  bottles  themselves  would  have 
disclosed  stamps  or  other  evidences  of  payment  of  taxes. 
We  do  not  know  when  appellants  adopted  that  contention 
The  payment  of  the  floor  stocks  tax  was  not  evidenced 
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by  any  stamp  put  on  the  bottles  themselves.  Upon  in- 
terrogation by  the  Court,  during  the  progress  of  the  trial, 
counsel  conceded  such  to  be  the  fact  and  informed  the 
Court  that  none  of  the  bottles  had  any  stamp  on  them 
evidencing  the  payment  of  this  floor  stocks  tax. 

With  reference  to  the  production  of  the  books  and 
papers,  which  appellants  complain  of,  they,  of  course,  had 
ample  opportunity  to  make  a  demand  therefor,  or  to  issue 
a  subpoena  duces  tecum  to  the  custodian  and  they  did 
neither.  However,  there  was  certain  interrogation  by  the 
Court  to  counsel  as  to  the  purpose  of  the  production  and 
what  he  desired  to  prove  thereby  and  answers  made  to 
those  interrogations  by  counsel,  none  of  which,  of  course, 
appear  in  this  record  and  which  further  furnished  a  basis 
for  the  ruling  of  the  Court. 

With  reference  to  the  witness  McGarry,  had  a  record 
been  produced  with  the  remarks  of  the  Court  in  it,  as  well 
as  counsel,  the  reason  for  the  action  of  the  Court  would 
have  been  apparent.  Even  on  this  record,  the  query  nat- 
urally arises  whether  the  demand  for  the  production  of 
all  of  the  records  and  the  insistence  upon  maintaining  the 
witness  McGarry  on  the  stand  by  counsel  was  not  in  fur- 
therance of  his  defiance  of  the  Court  and  threat  made  to 
the  Court  to  stall  the  case  through  the  afternoon  for  the 
purpose  of  securing  the  attendance  of  another  witness  who 
was  not  subpoenaed  and  not  present  (R.  35). 

CONCLUSION. 

Appellants  characterize  the  result  as  a  miscarriage  of 
justice  and  said  that  it  was  brought  about  by  the  denial  of 
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the  trial  Court  of  the  power  to  compromise,  created  by 
Section  3761  of  Title  26,  U.  S.  C. 

We  see  no  justification  in  the  record  for  either  of  the 
statements  and  there  is  no  reason  to  believe  that  the  same 
result  would  not  be  reached,  irrespective  of  the  number  of 
trials  had. 

We  feel  the  case  was  prolonged  and  the  appeal  had  be- 
cause of  the  action  of  the  Assistant  United  States  Attorney 
in  charge  of  the  case  in  requesting  the  Court  for  a  short 
recess  to  permit  him  to  communicate  with  the  counsel  for 
the  appellants  when  he  did  not  appear  in  Court  at  10:00 
o'clock  when  the  case  was  called  for  trial.  This  action 
was  taken  because  of  the  practice  of  the  United  States 
Attorney  of  not  entering  a  default  in  a  case  in  which  an 
appearance  has  been  made,  without  communicating  with 
the  opposing  counsel  for  the  purpose  of  determining 
whether  or  not  the  counsel  had  suddenly  become  ill,  or 
because  of  circumstances  beyond  his  control  had  been 
prevented  from  appearing  in  court  or  notifying  the  United 
States  Attorney's  office  or  the  Court  that  he  was  unable 
to  appear.  This  practice  of  the  United  States  Attorney 
has  been  general.  The  instances  in  which  it  has  not  been 
appreciated  by  opposing  counsel,  but  on  the  contrary  they 
have  attempted  to  take  advantage  of  it,  have  been  so  rare 
as  not  to  convince  the  United  States  Attorney  that  the 
practice  is  bad  and  should  be  stopped,  but  only  in  the  fu- 
ture to  be  exceedingly  careful  in  his  dealings  with  those 
who  have  so  attempted. 

We  respectfully  submit  that  the  record  discloses  noth- 
ing insofar  as  appellants  are  concerned  except  negligence 
and  a  complete,  unwarranted  and  inexcusable  inattention 
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to  their  interests  and  it  could  not  reasonably  be  expected 
that  any  court  would  give  more  attention  to  their  in- 
terest than  they  themselves  gave ;  that  no  matter  what  ef- 
fect their  indifference  and  neglect  might  have  upon  their 
interest,  certainly  they  cannot  use  it  for  the  purpose  of 
penalizing  the  other  party  to  the  litigation,  who  was  neither 
neglectful  or  indifferent  to  the  Court  or  to  its  own  inter- 
ests;  that  the  trial  Court  in  all  of  the  proceedings  had 
scrupulously  followed  the  law  as  it  is  written;  that  the 
decree  entered  is  proper  and  just  and  that  the  case  should 
be  affirmed. 

Respectfully  submitted, 

JOHN  B.  TANSIL, 

United  States  Attorney, 

R.  LEWIS  BROWN, 

Assistant  U.  S.  Attorney, 

HARLOW  PEASE, 

Assistant  U.  S.  Attorney. 
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In  the  District  Court  of  the  United  States, 
In  and  For  the  District  of  Nevada 

No.  A-33-A  in  Bankruptcy 

In  the  Matter  of 

HENRY  ANDREW  PAULSEN, 

Bankrupt. 

DEBTOR'S  PETITION 

To  the  Honorable  Frank  H.  Norcross,  Judge  of  the 
above  entitled  Court: 

The  petition  of  Henry  Andrew  Paulsen  of 
Churchill  County,  Fallon,  Nevada,  and  District  of 
Nevada,  respectfully  represents: 

That  he  is  primarily  bona  fide  personally  engaged 
in  producing  products  of  the  soil  and  in  the  raising 
of  hogs;  that  such  operations  occur  in  Churchill 
County,  Nevada,  within  said  judicial  District;  that 
he  is  unable  to  meet  his  debts  as  they  mature  and 
that  he  desires  to  effect  a  composition  or  extension 
of  time  to  pay  his  debts  under  Section  75  of  the 
Bankruptcy  Act. 

That  the  schedule  hereto  annexed,  marked  "A", 
and  verified  by  your  petitioner's  oath,  contains  a 
full  and  true  statement  of  all  his  debts,  and  the 
names  and  places  of  residence  of  his  creditors,  and 
such  further  statements  concerning  said  debts  as  are 
required  by  the  provisions  of  said  Act. 

That  the  schedule  hereto  annexed,  Marked  UB", 
and  verified  by  your  petitioner's  oath,  contains  an 
accurate  inventory  of  all  his  property,  both  real  and 
personal,  and  such  further  statements  concerning 
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said   property   as   are   required   by   the   provisions 
of  said  Act.  [2] 

Wherefore,  your  petitioner  prays  that  his  peti- 
tion may  be  approved  by  the  Court  and  proceedings 
had  in  accordance  with  the  provisions  of  said 
section. 

HENRY  ANDREW  PAULSEN 

Petitioner 
PAINTER,  WITHERS  & 
EDWARDS 
By   L.  S.  WITHERS 

Attorneys  for  Petitioner 

I,  Henry  Andrew  Paulsen,  the  petitioning  debtor 
mentioned  and  described  in  the  foregoing  petition, 
do  hereby  make  solemn  oath  that  the  statements 
contained  therein  are  true  according  to  the  best  of 
my  knowledge,  information  and  belief. 

HENRY  ANDREW  PAULSEN 
Petitioner 

Subscribed  and  Sworn  to  before  me  this  6th  day 
of  March,  1939. 

[Seal]  ADELINA   PAGNI 

Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada.  [3] 
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Form  2-4 

Schedule  A 

STATEMENT  OF  ALL  DEBTS  OF  BANKRUPT 

Schedule  A-l 

Statement  of  all  Creditors  who  are  to  be  paid  in  Full,  or  to 
Whom  Priority  is  Secured  by  Law. 

Amount 

1.  Taxes  and  debts  due  and  owing  to  the  United  States 

for  the  year  1938,  approximately $    125.00 

2.  Taxes  due  and  owing  to  the  State  of  Nevada  for  the 

year  1938,  approximately  125.00 

3.  Wages  due  workmen,  clerks,  or  servants  to  an 
amount  not  exceeding  $600  each  earned  within  three 
months  before  filing  the  petition :    None none 

4.  Other  debts  having  priority  by  law :    None none 

Total $    250.00 

HENRY  ANDREW  PAULSEN 

Petitioner 

These  schedules  must  be  executed  in  triplicate.  [4] 

Form  3-4 

Schedule  A-2 

CREDITORS  HOLDING  SECURITIES 

(N.  B. — Particulars  of  securities  held,  with  dates  of  same, 
and  when  they  were  given,  to  be  stated  under  the  names  of  the 
several  creditors,  and  also  particulars  concerning  each  debt,  as 
required  by  Acts  of  Congress  relating  to  bankruptcy  and 
whether  contracted  as  partner  or  joint  contractor  with  any  other 
person,  and  if  so,  with  whom.) 

This  schedule  includes  liens,  pledges,  mortgages,  notes,  etc. 

Amount  of  Debts 

Walter  C.  Dean,  Frank  R.  Hodgson  and  H.  W.  Brown- 
ing, as  trustees  under  a  trust  deed  recorded  Septem- 
ber 28,  1935,  in  Book  15,  page  55  of  Mortgages  in 
the  office  of  the  Recorder  of  Churchill  County,  Nev- 
ada, to  secure  an  indebtedness  of  $5500.00,  plus  ac- 
cumulated interest  and  taxes,  approximately $7,000.00 
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I.  IT.  Kent  Company,  Fallon,  Nevada,  two  (2)  promis- 
sory notes  totaling  $1,000.00,  plus  accumulated  in- 
terest, secured  by  a  mortgage  upon  all  hogs,  one  (1) 
Case  harvester,  and  a  second  mortgage  on  a  1935 
Oldsmobile  sedan  - 1,000.00 

Mountain  Finance  Company,  Reno,  Nevada,  secured  by 

a  first  mortgage  on  a  1935  Oldsmobile  sedan 244.30 

Total $8,244.30 

HENRY  ANDREW  PAULSEN 

Petitioner. 

Note. — Give  street  and  number  address  where  possible.  [5] 

Form  4-8 

Schedule  A-3 

CREDITORS  WHOSE  CLAIMS  ARE  UNSECURED 

(N.  B. — When  the  name  and  residence  (or  either)  of  any 
drawer,  maker,  indorser,  or  holder  of  any  bill  or  note,  etc.,  are 
unknown,  the  fact  must  be  stated,  and  also  the  name  and  resi- 
dence of  the  last  holder  known  to  the  debtor.  The  debt  due  to 
each  creditor  must  be  stated  in  full,  and  any  claim  by  way  of 
off -set  stated  in  the  schedule  of  property.) 

Amount 

St.  Mary's  Hospital,  Reno,  Nevada $  122.65 

Dr.  Byron  H.  Caples,  Reno,  Nevada 50.00 

Dr.  Earl  Creveling,  Reno,  Nevada 5.00 

Dr.  A.  L.  Stadtherr,  Reno,  Nevada 195.00 

Dr.  H.  W.  Sawyer,  Fallon,  Nevada 42.00 

Dr.  H.  K.  Wilson,  Fallon,  Nevada . 35.00 

Fallon  Flour  Mill  Co.,  Fallon,  Nevada 109.35 

Shell  Oil  Company,  Fallon,  Nevada 

Fallon,  Eagle,  Fallon,  Nevada  25.00 

Eli,  Cann,  Attorney,  Fallon,  Nevada 60.00 

Joe  Mateas,  Fallon,  Nevada  50.00 

Kolstrup  Garage,  Fallon,  Nevada  5.50 

Dr.  Da  Costa,  Reno,  Nevada 25.00 

Dr.  Piersal,  X-Rays,  Reno,  Nevada 
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J.  D.  Mariner  Music  Co.,  Reno,  Nevada 15.00 

Mary  Whiteman,  Fallon,  Nevada 200.00 

Total $    976.03 

HENRY  ANDREW  PAULSEN 

Petitioner. 

Note. — Give  street  and  number  address  where  possible.  [~6] 

Form  5-4 

Schedule  A-4 

LIABILITIES  ON  NOTES  OR  BILLS  DISCOUNTED 
WHICH  OUGHT  TO  BE  PAID  BY  DRAWERS, 
MAKERS,  ACCEPTORS,  OR  INDORSERS. 

(N.  B. — The  dates  of  the  notes  or  bills,  and  when  due  with 
the  names,  residences,  and  the  business  or  occupation  of  the 
drawers,  makers  or  acceptors  thereof,  are  to  be  set  forth  under 
the  names  of  the  holders.  If  the  names  of  the  holders  are  not 
known,  the  name  of  the  last  holder  know  to  the  debtor  shall  be 
stated,  and  his  business  and  place  of  residence.  The  same  par- 
ticulars as  to  notes  or  bills  on  which  the  debtor  is  liable  as  in- 
dorser. ) 

Amount 

None  none 


Total none 

HENRY  ANDREW  PAULSEN 

Petitioner. 

Note. — Give  street  and  number  address  where  possible.  [7] 

Form  6-4 

Schedule  A-5 

ACCOMMODATION  PAPER 

(N.  B. — The  dates  of  the  notes  or  bills  and  when  due,  with 
the  names  and  residences  of  the  drawers,  makers  and  acceptors 
thereof,  are  to  be  set  forth  under  the  names  of  the  holders;  if 
the  bankrupt  be  liable  as  drawer,  maker  or  acceptors  or  endorser 
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thereof,  it  is  to  be  stated  accordingly.  If  the  names  of  the  hold- 
ers are  not  known,  the  name  of  the  last  holder  known  to  the 
debtor  should  be  stated,  with  his  residence.  Same  particulars 
as  to  other  commercial  paper.) 

Amount 

None  none 


Total none 

HENRY  ANDREW  PAULSEN 
Petitioner 

OATH  TO  SCHEDULE  A 

United  States  of  America 
District  of  Nevada — ss. 

On  this  6th  day  of  March,  A.D.  1939,  before  me  personally 
came  Henry  Andrew  Paulsen,  the  person  mentioned  in  and  who 
subscribed  to  the  foregoing  Schedule  A  (1,  2,  3,  4,  5),  and  who 
being  by  me  first  duly  sworn  did  declare  the  said  Schedule  to  be 
a  true  statement  of  all  his  debts  in  accordance  with  the  Acts  of 
Congress  relating  to  bankruptcy. 

HENRY  ANDREW  PAULSEN 

Subscribed  and  sworn  to  before  me  this  6th  day  of  March, 
1939. 

[Seal]  ADELINA  PAGNI 

Notary  Public  in  and  for  the  County 
of  Washoe,  State  of  Nevada.  [8] 

Form  7-4 

Schedule  B 

STATEMENT   OF   ALL   PROPERTY   OF   BANKRUPT 

Schedule  B-l— Real  Estate 

Estimated  Value 

All  that  certain  piece  or  parcel  of  land  situated  in  the 
County  of  Churchill,  State  of  Nevada,  more  particu- 
larly described  as  follows: 

The  Northwest  quarter  of  Section  12,  Township  19 
North,  Range  30  East,  Mount  Diablo  Base  and 
Meridian,  containing  160  acres  more  or  less. 
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Subject  to  existing  rights  of  way  of  record. 

Together  with  all  rights  of  every  kind  and  nature, 
however,  evidenced,  to  the  use  of  water,  ditches 
and  canals  for  the  irrigation  of  said  premises— .$10,000.00 


Total $10,000.00 

HENRY  ANDREW  PAULSEN, 
Petitioner. 

These  schedules  must  be  executed  in  triplicate.  [9] 

Schedule  B-2 — Personal  Property 

A.  Cash  on  hand  $       45.00 

B.  Bills  of  exchange,  promissory  notes,  or  securities  of 

any  description  (each  to  be  set  out  separately)....     none 

C.  Stock  in  trade  in business  of at 

of  the  value  of:    None  none 

D.  Household  goods  and  furniture,  household  stores, 

wearing  apparel  and  ornaments  of  the  person, 
viz. :  Household  furniture,  $150.00 ;  Wearing  ap- 
parel, $50.00  200.00 

E.  Books,  prints  and  pictures,  viz. :     None  none 

F.  Horses,  cows,  sheep  and  other  animals  (with  num- 

ber of  each),  viz.:     19  sows,  1  boar,  7  weanling 

pigs    433.00 

G.  Carriages  and  other  vehicles,   viz. :   1  - 1935   Olds- 

mobile  sedan  400.00 

H.    Farming  stock  and  implements  of  husbandry,  viz. : 
Farm     implements,     $400.00;     blacksmith     tools, 

$50.00     450.00 

I.    Shipping  and  shares  in  vessels,  viz. :    None none 

K.    Machinery,   fixtures,   apparatus  and  tools  used  in 
business,  with  the  place  where  each  is  situated, 

viz.:     None  none 

L.    Patent,  copyrights  and  trade-marks,  viz. :  None none 

M.    Goods  or  personal  property  of  any  other  descrip- 
tion, with  the  place  where  each  is  situated,  viz. : 

None  none 

HENRY  ANDREW  PAULSEN, 
Petitioner. 
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(Full  sets  of  schedule  blanks  must  be  filed.  If  there  are  no 
items  applicable  to  any  particular  blanks,  such  fact  should  be 
stated  in  said  blank.  Each  schedule  sheet  must  be  signed.) — 
Rule  14.  [10] 

Form  9-4 

Schedule  B-3 — Choses  in  Action 

A.  Debts  due  petitioner  on  open  account :    Chas.  Max- 

well, Fallon,  Nevada,  open  account $      47.00 

B.  Stock  in  incorporated  companies,  interest  in  joint 

stock  companies,  and  negotiable  bonds:     None....     none 

C.  Policies  of  insurance:    None  none 

D.  Unliquidated  claims  of  every  nature  with  their  esti- 

mated value:     None  none 

E.  Deposits  of  money  in  banking  institutions  and  else- 

where:    None  none 

Total $      47.00 

HENRY  ANDREW  PAULSEN, 
Petitioner.  [11] 

Form  10-4 

Schedule  B-4 

Property  in  Reversion,  Remainder  or  Expectancy,  Including 
Property  Held  in  Trust  for  the  Debtor  or  Subject  to  any 
Power  or  Right  to  Dispose  of  or  to  Charge. 

(N.  B. — A  particular  description  of  each  interest  must  be 
entered.  If  all  or  any  of  the  debtor's  property  has  been  con- 
veyed by  deed  of  assignment,  or  otherwise,  for  the  benefit  of 
creditors,  the  date  of  such  deed  should  be  stated,  the  name  and 
address  of  the  persons  to  whom  the  property  was  conveyed,  the 
amount  realized  from  the  proceeds  thereof,  and  the  disposal  of 
the  same,  so  far  as  known  to  the  debtor.) 
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Supposed 
General  Value  of 

Interest  Particular  Description  My  Interest 

Interest  in  land:    None  $  none 

Personal  property:    None  none 

Property   in   money,   stocks,   shares,   bonds,   annuities, 

etc. :     None  none 

Eights  and  powers,  legacies  and  bequests :    None none 

Property  heretofore  conveyed  for  benefit  of  creditors: 

None    none 

Total none 


Amount  Realized 

from  Proceeds  of 

Property  Conveyed 

What  portion  of  debtor's  property  has  been  conveyed 
by  deed  of  assignment  or  otherwise  for  benefit  of 
creditors;  date  of  such  deed,  name  and  address  of 
party  to  whom  conveyed ;  amount  realized  therefrom, 
and  disposal  of  same,  so  far  as  known  to  debtor:       none 

What  sum  or  sums  have  been  paid  to  counsel,  and  to 
whom,  for  services  rendered  or  to  be  rendered  in  this 
bankruptcy   $      50.00 


Total $      50.00 


Form  11-4 


HENRY  ANDREW  PAULSEN, 
Petitioner.  [12] 

Schedule  B-5 


A  Particular  Statement  of  the  property  claimed  as  ex- 
empted from  the  operation  of  the  acts  of  Congress  relating  to 
bankruptcy,  giving  each  item  of  property  and  its  valuation; 
and,  if  any  portion  of  it  is  real  estate,  its  location,  description 
and  present  use. 

Valuation 

Military  uniform  arms  and  equipments:   None $  none 
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Property  claimed  to  be  exempted  by  State  laws;  its 
valuation;  whether  real  or  personal;  its  description 
and  present  use;  and  references  given  to  the  statute 
of  the  State  creating  the  exemption.  (See  State  Law) 
Household  furniture  and  wearing  apparel 200.00 


Total $    200.00 

HENRY  ANDREW  PAULSEN, 
Petitioner  [13] 

Form  12-4 

Schedule  B-6 

Books,  Papers,  Deeds,  and  Writings,  Relating  to 
Bankrupt's  Business  and  restate 

The  following  is  a  true  list  of  all  books,  papers,  deeds,  and 
writings  relating  to  my  trade,  business  dealings,  estate,  and 
effects,  or  any  part  thereof,  which,  at  the  date  of  this  petition, 
are  in  my  possession  or  under  my  custody  and  control,  or  which 
are  in  the  possession  or  custody  of  any  person  in  trust  or  me, 
or  for  my  use,  benefit  or  advantage ;  and  also  of  all  others  which 
may  have  been  heretofore,  at  any  time,  in  my  possession,  or 
under  my  custody  or  control,  and  which  are  now  held  by  parties 
whose  names  are  hereinafter  set  forth,  with  the  reasons  for  their 
custody  of  the  same. 

Books :  None. 
Deeds :  None. 
Papers :    None. 

HENRY  ANDREW  PAULSEN, 

Petitioner. 

OATH  TO  SCHEDULE  B 

United  States  of  America 
District  of  Nevada — ss. 

On  this  6th  day  of  March,  A.  D.  1939,  before  me  personally 
came  Henry  Andrew  Paulsen,  the  person  mentioned  in  and  who 
subscribed  to  the  foregoing  Schedule  B  (1,  2,  3,  4.  5,  6)  and  who 
being  by  me  first  duly  sworn,  did  declare  he  said  Schedule  to  be 
a  true  statement  of  all  his  Estate,  both  real  and  personal,  in 
accordance  with  the  Acts  of  Congress  relating  to  Bankruptcy. 
HENRY  ANDREW  PAULSEN, 
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Subscribed  and  sworn  to  before  me  this  6th  day  of  March, 
1939. 

[Seal]  ADELINA  PAGNI 

Notary  Public  in  and  for  the  County  of  Washoe,  State  of 
Nevada.  [14] 

Form  13-4 

SUMMARY  OF  DEBTS  AND  ASSETS 

(From  the  Statement  of  the  Bankrupt  in  Schedules  A  and  B.) 

Schedule  A — 

1   (1)   Taxes  and  Debts  due  United  States $  125.00 

1   (2)   Taxes    due    States,    Counties,    Districts    and 

Municipalities  125.00 

1   (4)   Other  debts  preferred  by  law none 

1  (3)   Wages    none 

2  Secured  Claims  8,244.30 

3  Unsecured  Claims  976.03 

4  Notes  and  Bills  which  ought  to  be  paid  by 

other  parties  thereto  none 

5  Accommodation  Paper  none 

Schedule  A.  Total  $  9,470.33 

Schedule  B— 

1  Real  Estate  $10,000.00 

2-a       Cash  on  hand  45.00 

2-b       Bills,  Promissory  Notes  and  Securities none 

2-c       Stock  in  Trade  none 

2-d       Household  Goods,  etc 200.00 

2-e       Books,  Prints  and  Pictures none 

2-f       Horses,  Cows  and  other  Animals 433.00 

2-g       Carriages  and  other  Vehicles 400.00 

2-h       Farming  Stock  and  Implements  450.00 

2-i       Shipping  and  Shares  in  Vessels none 

2-k      Machinery,  Tools,  etc none 

2-1        Patents,  Copyrights,  and  Trade-Marks none 

2-m      Other  Personal  Property  none 

3-a       Debts  due  on  Open  Accounts 47.00 

3-b       Stocks,  Negotiable  Bonds,  etc none 

3-c       Policies  of  Insurance  none 
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3-d       Unliquidated  Claims  none 

3-e       Deposits  of  Money  in  Banks  and  elsewhere....  none 

4  Property  in  Reversion,  Remainder,  Trust,  etc.  none 

5  Property  claimed  to  be  exempted....$200.00 

6  Books,  Deeds  and  Papers none 

Schedule  B,  Total  $11,575.00 


HENRY  ANDREW  PAULSEN, 

Petitioner. 

[Endorsed]:   Filed  Mar.  6,  1939.  [15] 


[Title  of  District  Court  and  Cause.] 

ORDER 

At  Carson  City,  in  said  District,  upon  this  1st 
day  of  May,  1939: 

This  matter  coming  on  to  be  heard  upon  the 
amendment  of  the  petition  of  Henry  Andrew  Paul- 
sen, requesting  to  be  adjudged  a  bankrupt,  as  pro- 
vided by  Section  75,  sub-section  (s)  of  the  Bank- 
ruptcy Act,  and  the  same  having  been  heard  and 
considered,  and  it  appearing  to  the  Court  that  the 
said  request  should  be  granted ; 

It  Is  Ordered  that  the  said  Henry  Andrew  Paul- 
sen be,  and  he  is  hereby,  adjudged  a  bankrupt 
within  the  true  intent  and  meaning  of  the  Acts  of 
Congress  relating  to  bankruptcy,  as  provided  by 
Section  75,  sub-section  (s)  of  the  Bankruptcy  Act 
as  amended  June  28,  1934,  and  that  further  pro- 
ceedings  be   had   in   accordance   with   such    section 
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before  the  Referee  in  Bankruptcy  having  jurisdic- 
tion of  the  case. 

FRANK  H.  NORCROSS 

United  States  District  Judge. 
[Endorsed] :     Filed  May  1,  1939.  [16] 


[Title  of  District  Court  and  Cause.] 

ORDER  APPROVING  APPRAISAL,  SETTING 
OFF  EXEMPTIONS,  AND  STAYING  PRO- 
CEEDINGS 

At  Reno,  Nevada,  in  said  District,  on  the  5th  day 
of  February,  1940. 

It  appearing  that  the  Report  of  the  appraisers 
in  the  above  entitled  matter  has  been  filed  and  all 
creditors  of  the  bankrupt  have  received  ten  days' 
notice  of  the  filing  of  the  same  and  of  this  hearing 
thereon,  and  no  written  objections  or  exceptions 
having  been  filed  thereto ; 

And  it  further  appearing  that  the  property  of 
the  bankrupt  has  been  appraised  at  its  then  fair 
and  reasonable  market  value,  said  appraisement  is 
hereby  approved,  reserving  the  right  to  either  party 
to  file  objections,  exceptions  and/or  appeals  with 
reference  to  the  same  within  four  (4)  months  of 
the  date  hereof  as  is  provided  in  Section  75,  Sub- 
section (s)  of  the  Bankruptcy  Act. 

And  the  Court  coming  now  to  set  aside  to  the 
said  bankrupt  his  exemptions  as  provided  by  State 
laws,  Finds:  that  the  bankrupt  is  entitled  to  hold 
as  exempt,  and  It  Is  Ordered  that  there  be  set  off 
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to  him  as  exempt  the  following  unencumbered  prop- 
erty, to-wit: 

All  household  table  and  kitchen  furniture.  [17] 

All  wearing  apparel  belonging  to  the  bankrupt 
and  his  wife. 

One  (1)  shot  gun. 

Farming  utensils  and  implements  of  husbandry 
as  shown  by  the  inventory  thereof  heretofore  filed 
herein,  with  the  exception  of  the  Case  Harvester 
therein  set  forth. 

All  seed  grain  or  vegetables  actually  provided, 
preserved  or  on  hand  for  the  purpose  of  planting  or 
sowing  at  any  time  within  the  ensuing  six  (6) 
months,  not  exceeding  in  value  the  sum  of  Two 
Hundred  Dollars  ($200.00). 

One  (1)  boar 

Twenty  (20)  sows 

Four  (4)  young  sows 

One  Hundred  twenty-five  (125)  weaner  pigs. 

The  Court  further  finds  that  the  bankrupt  is 
entitled  to  hold  as  exempt,  and  It  Is  Ordered  that 
it  be  set  off  to  him  as  exempt,  his  unencumbered 
interest  or  equity  in  the  following  described  prop- 
erty, to-wit: 

All  that  certain  piece  or  parcel  of  land  situated 
in  the  County  of  Churchill,  State  of  Nevada,  more 
particularly  described  as  follows: 

The  Northwest  quarter  of  Section  12,  Township 
19  North,  Range  30  East,  Mount  Diablo  Base  and 
Meridian,  containing  160  acres  more  or  less. 

Subject  to  existing  rights  of  way  of  record. 
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Together  with  all  rights  of  every  kind  and  nature, 
however  evidenced,  to  the  use  of  water,  ditches  and 
canals  for  the  irrigation  thereof. 

Which  said  real  property  has  been  heretofore  ap- 
praised at  the  sum  of  Three  Thousand  Dollars 
($3,000.00),  and  is  subject  to  a  mortgage  lien  held 
by  Walter  C.  Dean,  Frank  R.  Hodgson  and  H.  W. 
Browning,  as  trustees  under  a  trust  deed  recorded 
September  28,  1935,  in  Book  15,  page  55  of  Mort- 
gages, in  the  office  of  the  County  Recorder  of 
Churchill  County,  Nevada,  to  secure  an  indebted- 
ness of  $5500.00,  plus  accumulated  interest  and 
taxes. 

The  equity  of  the  bankrupt  in  one  Case  Harvester 
and  in  one  1935  Oldsmobile  sedan  being  purchased 
from  the  Mountain  Finance  Company  of  Reno, 
Nevada,  on  a  conditional  sales  contract  upon  which 
there  is  now  due  approximately  $11-1.00,  which  said 
property  is  subject  to  a  mortgage  lien  of  the  I.  H. 
Kent  Company  of  Fallon,  Nevada. 

It  Is  Further  Ordered  that  the  possession,  under 
the  [18]  supervision  and  control  of  the  Court,  sub- 
ject to  all  existing  mortgages,  liens,  pledges  or 
encumbrances,  of  the  following  described  property, 
which  the  Court  finds  is  reasonable  necessary  for 
the  farming  operations  of  the  bankrupt  and  of 
which  he  desires  to  remain  in  possession,  shall  re- 
main in  the  bankrupt,  to-wit: 

All  that  certain  piece  or  parcel  of  land  situated 
in  the  County  of  Churchill,  State  of  Nevada,  more 
particularly  described  as  follows: 
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The  Northwest  quarter  of  Section  12,  Township 
19  North,  Range  30  East,  Mount  Diablo  Base  and 
Meridian,  containing  160  acres  more  or  less;  sub- 
ject to  existing  rights  of  way  of  record;  together 
with  all  rights  of  every  kind  and  nature,  however 
evidenced,  to  the  use  of  water,  ditches  and  canals 
for  the  irrigation  thereof. 

Articles  of  husbandry  as  shown  by  the  inventory 
thereof  heretofore  filed  in  this  proceeding. 

One  1935  Oldsmobile  sedan. 

Hogs  as  shown  by  the  bankrupt's  Second  Report 
filed  herein  on  the  5th  day  of  February,  1940. 

Which  said  real  property  has  been  appraised  at 
the  sum  of  $3,000.00,  and  which  said  personal  prop- 
erty has  been  appraised  at  the  sum  of  $2,057.50. 

It  Is  Further  Ordered  that,  as  provided  in  said 
Section  75,  Subsection  (s)  of  the  Bankruptcy  Act, 
the  bankrupt  pay  rental  in  the  sum  of  Five  Hun- 
dred Fifty  Dollars  ($550.00)  to  be  paid  annually 
on  or  before  the  first  day  of  October  of  each  year, 
beginning  with  October  1,  1940,  such  rental  to  be 
paid  to  the  Referee  and  to  be  used  for  the  payment 
of  taxes  and  upkeep  on  the  property,  and  the 
balance  to  be  distributed  among  secured  and  un- 
secured creditors  as  may  be  hereafter  ordered. 

It  Is  Further  Ordered  that  the  property  covered 
by  mortgages,  liens,  pledges  or  encumbrances  shall 
be  subject  to  the  payment  of  the  claims  of  secured 
creditors  as  their  interests  may  appear. 

It  Is  Further  Ordered  that  all  matters  of  sale  of 
unexempt   perishable    property   or    unexempt    per- 
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sonal  property  not  [19]  reasonably  necessary  for 
the  farming  operations  of  the  bankrupt,  or  pay- 
ments to  be  made  on  the  principal  due  and  owing 
to  any  secured  or  unsecured  creditors  in  addition 
to  the  rental  above  fixed,  and  other  matters  pro- 
vided for  in  said  Section  75  (s)  not  herein  passed 
upon,  are  reserved  for  the  further  consideration  and 
order  of  the  Court. 

It  Is  Further  Ordered  that  all  judicial  or  official 
proceedings  in  any  court  or  under  the  direction  of 
any  official  against  the  bankrupt  or  his  property  be 
stayed  for  a  period  of  three  (3)  years,  or  until  the 
further  order  of  the  Court. 

It  Is  Further  Ordered  that  the  bankrupt  be  and 
he  is  hereby  authorized  and  instructed  to  sell  from 
time  to  time  as  deemed  advisable  by  him,  certain 
of  the  weaner  pigs  now  in  his  possession  as  shown 
by  his  Second  Report  filed  herein  on  the  5th  day  of 
February,  1940,  for  the  purpose  of  paying  to  the 
Mountain  Finance  Company  the  balance  due  on 
the  1935  Oldsmobile  sedan  being  purchased  by  the 
bankrupt. 

The  foregoing  Order,  and  each  and  every  part 
thereof,  is  expressly  conditioned  upon  the  confirma- 
tion and  approval  of  the  Hon.  Frank  H.  Norcross, 
Judge  of  the  above  entitled  Court. 
/%/  JAMES  L.  HASH 

Referee   in   Bankruptcy   and 
Conciliation  Commissioner. 
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The  foregoing  Order  is  hereby  ratified,  apx>roved 
and  confirmed,  this  25th  day  of  March,  1940. 
/s/  FRANK  H.  NORCROSS 

U.  S.  District  Judge.  [20] 


Painter,  Withers  &  Edwards 

Attorneys  at  Law 

153  North  Virginia  Street 

Reno,  Nevada 

Memo  to  Mr.  James  L.  Hash : 

This  order  is  based  upon  and  meticulously  fol- 
lows Form  No.  533  as  shown  in  the  1939  supplement 
to  Remington  on  Bankruptcy,  Volume  9. 

Mr.  Remington  indicates  that  the  entire  order 
should  be  signed  by  the  Referee  and  that  the  consent 
of  the  District  Court  is  not  necessary.  However, 
reading  Section  (s)  of  the  Bankruptcy  Act  itself, 
indicates  that  there  is  some  question  as  to  whether 
or  not  the  order  should  be  entered  by  the  District 
Judge.  I  have  consequently  conditioned  the  order 
upon  its  approval  by  Judge  Norcross,  so  that  there 
will  be  no  question  as  to  its  validity,  or  that  you 
have  exceeded  your  authority. 
Very  truly  yours, 

T.  L.  WITHERS 
TLW-.f 

[Endorsed]:    Filed  Mar.  25,  1940.  [21] 
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[Title  of  District  Court  and  Cause.] 

PETITION  AND  MOTION 

Your  petitioner,  the  Federal  Farm  Mortgage  Cor- 
poration, a  corporation,  respectfully  represents  to 
this  Honorable  Court: 

I. 

That  the  Federal  Farm  Mortgage  Corporation 
is  now  and  at  all  times  hereinafter  mentioned  has 
been  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  United  States  of 
America. 

II. 
That   on   or   about    the   3rd   day   of    September, 
1935,  Henry  A.  Paulsen  and  Viola  S.  Paulsen,  also 
known  as  Viola  Paulsen,  his  wife,  made,  executed, 
and  delivered  to  the  Land  Bank  Commissioner  a 
promissory     note     in     the     principal     amount     of 
$5,500.00,  secured  by  a  deed  of  trust  on  certain  real 
property  situate  in  the  County  of  Churchill,  State 
of  Nevada,  more  particularly  described  as  follows: 
The  Northwest  quarter  of  Section  12,  Town- 
ship 19  North,  Eange  30  East,  Mount  Diablo 
Base  and  Meridian;  containing  160  acres,  more 
or  less, 

that  said  deed  of  trust  was  duly  executed,  acknowl- 
edged and  certified  so  as  to  entitled  it  to  be  re- 
corded, and  was,  on  September  28,  1935,  recorded 
in  Book  15  of  Mortgages,  at  page  55,  in  the  office 
of  the  County  Recorder  of  Churchill  [22]  County, 
Nevada;  that  said  deed  of  trust  is  a  first  lien  on  the 
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property  described  therein;  that  due  to  defaults 
under  the  terms  of  said  note  and  deed  of  trust,  said 
deed  of  trust  was  called  for  foreclosure  on  March 
24,  1938;  that  the  total  delinquent  indebtedness 
under  said  note  and  deed  of  trust,  as  of  March  29, 
1943,  is  the  sum  of  $7,801.79. 

III. 

That  through  an  Act  of  Congress,  the  Federal 
Farm  Mortgage  Corporation  has  succeeded  to  the 
interest  of  the  Land  Bank  Commissioner  and  is  now 
the  owner  and  holder  of  the  note  and  deed  of  trust 
described  in  Paragraph  II  hereof. 

IV. 

That  The  Federal  Land  Bank  of  Berkeley  is  the 
agent  and  attorney-in-fact  for  the  Federal  Farm 
Mortgage  Corporation. 

V. 

That  on  or  about  the  6th  day  of  March,  1939, 
Henry  Andrew  Paulsen  filed  a  petition,  prayi' .-.: 
that  he  be  afforded  an  opportunity  to  effect  a 
composition  or  extension  of  time  to  pay  his  debts 
under  Section  75  of  the  Bankruptcy  Act;  that  the 
first  meeting  of  creditors  was  held  on  the  5th  day 
of  April,  1939,  before  James  L.  Hash,  Conciliation 
Commissioner. 

VI. 

That  the  debtor  failed  to  effect  a  composition  or 
extension  with  his  creditors,  and  on  or  about  the 
first  day  of  May,  1939,  was  adjudicated  a  bankrupt 
under  Section  75  (s)  of  the  Bankruptcy  Act;  that 
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the  first  meeting  of  Ms  creditors  was  held  before 
the  Referee  on  the  28th  day  of  June,  1939. 

VII. 

That  on  or  about  the  25th  day  of  March,  1940, 
James  L.  Hash,  Referee  in  Bankruptcy  and  Concili- 
ation Commissioner,  made  and  entered  an  order 
staying  proceedings  for  three  years  and  fixing  the 
rental  as  follows : 

"It  is  further  ordered  that,  as  provided  in  said 
Section  75,  Subsection  (s)  of  the  Bankruptcy  Act. 
the  bankrupt  pay  rental  in  the  sum  of  Five  Hun- 
dred Fifty  Dollars  ($550.00)  to  be  paid  annually  on 
or  before  the  first  day  of  October  of  each  year, 
beginning  with  October  1.  1940,  such  rental  to  be 
paid  to  the  Referee  and  to  be  used  for  the  payment 
of  taxes  and  upkeep  on  the  property,  and  the  bal- 
ance to  be  distributed  among  secured  and  unsecured 
creditors  as  may  be  hereafter  ordered. v  [23] 

VIII. 

That  the  three-year  stay  of  proceedings,  as  pro- 
vided in  the  order  of  March  25,  1940,  signed  by 
James  L.  Hash,  Referee  in  Bankruptcy  and  Con- 
ciliation Commissioner,  terminated  on  March  25, 
1943 ;  that  the  bankrupt  failed  to  pay  the  appraised 
value  into  Court  during  the  three-year  stay  or  at 
the  end  thereof;  that  the  bankrupt  failed  to  ask 
for  a  reappraisal  of  his  property  during  the  three- 
year  stay  or  at  the  end  thereof;  that  the  time  for 
the  liquidation  of  the  bankrupt's  estate  under  the 
provisions  of  the  general  bankruptcy  law  has  now 
arrived. 
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Wherefore,  petitioner  prays  and  moves: 

(1)  That,  at  a  time  and  place  to  be  fixed  by  the 
Court,  a  general  meeting  of  creditors  of  the  above 
named  bankrupt  be  held  and  that  at  least  a  ten-day 
notice  thereof  be  given  to  the  creditors  listed  in  the 
bankrupt's  schedules  by  mail  to  their  respective  ad- 
dresses as  they  appear  in  the  list  of  creditors  of 
the  bankrupt  or  as  filed  with  the  papers  herein  by 
the  creditors. 

(2)  That  an  order  to  show  cause  be  issued 
herein,  requiring  the  bankrupt  to  appear  at  the 
time  and  place  designated  by  the  Court  for  said 
meeting  of  creditors  to  show  cause,  if  any  he  has, 
why  this  Court  should  not  order  the  appointment 
of  a  trustee, 

(3)  That,  if  it  thereupon  appears  to  this  Court 
that  the  appointment  of  a  trustee  is  proper,  that 
this  Court  order  the  appointment  of  a  trustee  to 
sell  or  otherwise  dispose  of  the  property  of  the 
estate  as  provided  for  in  the  National  Bankruptcy 
Act,  and 

(4)  For  such  other,  further  or  different  relief 
as  to  this  Court  may  seem  meet  and  proper  in  the 
premises. 

Dated  this  29th  day  of  March,  1943. 
PERCY  A.  SMITH 

Attorney  for  the  Federal 
Farm    Mortgage    Corporation 
Address:  2180  Milvia  Street 
Berkeley,  California.  [24] 
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State  of  California 
County  of  Alameda — ss. 

Wm.  H.  TToolf,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  Assistant  Vice  President  of  The 
Federal  Land  Bank  of  Berkeley,  attorney-in-fact 
for  the  Federal  Farm  Mortgage  Corporation,  the 
petitioner  named  in  the  foregoing  petition,  and  is 
duly  authorized  to  make  this  affidavit  on  its  behalf, 
and  that  the  statements  contained  in  said  petition 
are  true  according  to  the  best  of  his  knowledge, 
information  and  belief. 

WM.  H.  WOOLF 

Subscribed  and  sworn  to  before  me,  this  31st  day 
of  March,  1943. 

[Seal]  B.  W.  JACKSON 

Notary  Public  in  and  for  said 
County  and  State. 
My  commission  expires :  October  17,  1944. 

[Endorsed] :     Filed  Sept.  22,  1944.  [25] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REAPPRAISAL 

Comes  now  Henry  Andrew  Paulsen,  above  named 
bankrupt,  and  respectfully  says: 

I. 

That  he  was  on  the  1st  day  of  May,  1939  duly 
adjudged  a  bankrupt  under  Section  75   (s)   of  the 
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National  Bankruptcy  Act  and  that  on  or  about 
the  25th  day  of  March,  1940  a  three  year  stay  of 
proceedings  was  duly  ordered  by  James  L.  Hash, 
Conciliation  Commission,  acting  as  Referee. 

II. 

That  during  said  three  years  stay  of  proceedings 
your  petitioner  was  ordered  to  pay  the  sum  of  Five 
Hundred  Fifty  ($550.00)  Dollars  per  year  as  the 
reasonable  rental  value  of  said  property  and  during 
said  period  your  petitioner  has  made  all  of  said 
payments  and  has  complied  with  each  and  every 
order  of  the  Conciliation  Commissioner.  [26] 

Wherefore  your  petitioner  prays  that  in  accord- 
ance with  Section  75  (s)  of  the  National  Bank- 
ruptcy Act,  as  interpreted  by  the  United  States 
Supreme  Court  [27]  in  the  case  of  Wright  v. 
Union  Central  Insurance  Company,  85  Law  Ed. 
184,  that  said  property  be  revalued  or  reappraised 
and  that  your  petitioner  be  given  the  opportunity  of 
purchasing  the  same  upon  the  payment  of  said 
reappraised  value  less  credits  for  payments  hereto- 
fore made  by  your  petitioner  to  the  Conciliation 
Commission   as  herein  above   set  forth. 

Dated:     This  2nd  day  of  August,  1943. 

HENRY   ANDREW   PAULSEN 

Petitioner 

State  of  Nevada 
County  of  Churchill — ss. 
I,  Henry  x\ndrew  Paulsen,  the  petitioning  debtor 
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mentioned  and  described  in  the  foregoing,  do  here- 
by make  solemn  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  my  knowl- 
edge, information  and  belief. 

HENRY  ANDREW  PAULSEN 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  August,  1943. 

[Notarial  Seal]  ELI  CANN 
Notary  Public  in  and  for  the  County  of  Churchill, 
State  of  Nevada. 

[Endorsed]:     Filed  Sept.  22,  1944  [28] 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF   FACT,    CONCLUSIONS    OF 
LAW  AND  ORDER 

This  matter  coming  on  regularly  to  be  heard  on 
the  27th  day  of  April,  1943,  at  the  hour  of  10:00 
o'clock  A.M.,  before  the  undersigned  James  L. 
Hash,  on  the  petition  and  motion  of  the  Federal 
Farm  Mortgage  Corporation  dated  March  29,  1943, 
and  upon  the  order  to  show  cause  issued  out  of 
this  Court  pursuant  thereto,  and  upon  notice  of 
meeting  of  creditors  dated  April  14,  1943,  and 
Percy  A.  Smith  appearing  for  the  Federal  Farm 
Mortgage  Corporation,  and  Henry  Andrew  Paulsen 
and  Viola  S.  Paulsen  appearing  in  person  and  by 
their  attorney,  T.  L.  Withers,  and  no  other  cred- 
itors appearing,  the  matter  was  proceeded  with,  and 
the  Court  having  seen  and  heard  the  evidence  pro- 
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duced  in  support  of  said  petition  and  motion,  and 
it  appearing  to  the  Court,  the  Court  finds  that 
due  and  proper  service  of  said  order  to  show 
cause  and  petition  was  made  on  the  bankrupt,  and 
that  notice  of  meeting  of  creditors  was  on  the  date 
thereof  mailed  to  each  of  the  creditors  listed  in 
the  bankrupt's  schedules  on  file  herein,  and  to  all 
other  creditors  who  have  appeared  herein,  and 
being  fully  advised,  the  Court  finds  the  following 
facts  to  be  true: 

I. 
That  on  or  about  the  6th  day  of  March,  1939, 
Henry  Andrew  Paulsen  filed  [45]  his  petition  pray- 
ing that  he  be  afforded  an  opportunity  to  effect  a 
composition  or  extension  of  time  to  pay  his  debts 
under  Section  75  of  the  National  Bankruptcy  Act. 

II. 

That  the  debtor  failed  to  effect  a  composition  or 
extension  with  his  creditors,  and  on  or  about  the 
first  day  of  May,  1939,  was  duly  adjudicated  a 
bankrupt  under  Section  75  (s)  of  the  National 
Bankruptcy  Act. 

III. 

That  the  said  bankrupt  was  at  and  before  the 
filing  of  his  petition  justly  and  truly  indebted  to 
petitioner,  the  Federal  Farm  Mortgage  Corpora- 
tion; that  said  indebtedness  is  evidenced  by  a  prom- 
issory note,  secured  by  a  deed  of  trust  executed  by 
Henry  A.  Paulsen  and  Viola  S.  Paulsen,  also 
known  as  Viola  Paulsen,  his  wife,  in  favor  of  the 
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Land  Bank  Commissioner,  dated  September  3,  1935, 
and  recorded  on  September  28,  1935,  in  Book  15 
of  Mortgages,  at  page  55,  in  the  office  of  the  County 
Recorder  of  Churchill  County,  Nevada;  that  said 
deed  of  trust  covers  the  following  described  real 
property  in  the  County  of  Churchill,  State  of  Ne- 
vada, to-wit: 

The  Northwest  quarter  of  Section  12,  Town- 
ship 19  North,  Range  30  East,  Mount  Diablo 
Base  and  Meridian;  containing  160  acres,  more 
or  less. 

IV. 
That  on  or  about  the  25th  day  of  March,  1940, 
a  three-year  stay  of  proceedings  under  Section  75 
(s)  was  signed  by  James  L.  Hash,  Conciliation 
Commission  acting  as  Referee ;  that  said  three-year 
stay  terminated  on  March  25,  1943 ;  that  the  mora- 
torium provided  in  Section  75  (s)  has  expired; 
that  the  bankrupt  failed  to  pay  the  appraised 
value  into  Court  during  the  three-year  stay  or  at 
the  end  thereof;  that  the  bankrupt  failed  to  ask 
for  a  reappraisal  of  his  property  during  the  three- 
year  stay;  that  the  time  for  liquidation  of  the  bank- 
rupt's estate  under  the  provisions  of  the  National 
Bankruptcy  Act  has  now  arrived. 

CONCLUSIONS   OF   LAW 

As  conclusions  of  law  from  the  foregoing  find- 
ings of  fact,  this  Court  [46]  concludes  that  it 
should    now    order   the   appointment    of   a    trustee 
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in  accordance  with  the  provisions  of  Section  75 
(s)  (3)  of  the  National  Bankruptcy  Act,  and  that 
said  trustee,  upon  qualifying,  shall  proceed  to  sell 
or  otherwise  dispose  of  the  property  hereinabove 
described,  in  accordance  with  the  provisions  of  the 
National  Bankruptcy  Act. 

Wherefore,  by  reason  of  the  aforesaid  findings 
of  fact  and  conclusions  of  law,  It  Is  Ordered  that 
George  W.  Forbes  be  and  he  is  hereby  appointed 
trustee  herein,  and  his  bond  is  hereby  fixed  in  the 
sum  of  $2,500; 

It  Is  Further  Ordered  that  upon  qualification  of 
said  trustee,  or  any  other  person  who  may  here- 
after be  appointed  trustee  should  the  said  George 
W.  Forbes  fail  to  qualify,  he  shall  proceed  at  once 
to  sell  or  otherwise  dispose  of  the  property  here- 
inabove described,  in  accordance  with  the  provi- 
sions of  the  National  Bankruptcy  Act. 

Dated  this  22  day  of  December,  1943. 
(s)  JAMES  L.  HASH 

Conciliation   Commissioner, 
acting  as  Referee. 

[Endorsed] :    Filed  Sept.  20,  1944.  [47] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  PETITION 

The  order  directing  the  bankrupt  to  appear  be- 
fore the  undersigned  and  show  cause  whv  the  trustee 
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should  not  abandon  certain  real  property  as  bur- 
densome to  the  estate,  came  on  regularly  for  hear- 
ing pursuant  to  due  and  legal  notice  thereof,  on 
the  16th  day  of  March,  1944,  in  room  No.  14, 
Washoe  County  Library  Building,  Reno,  Nevada. 
The  trustee,  George  W.  Forbes,  appeared  in  per- 
son; the  bankrupt,  Henry  Andrew  Paulsen,  ap- 
peared by  his  attorneys,  Messrs.  Withers  and  Ed- 
wards; the  Federal  Farm  Mortgage  Corporation 
appeared  by  its  attorney,  Percy  A.  Smith,  and  the 
I.  H.  Kent  Co.  appeared  by  its  attorneys,  Messrs. 
Withers  and  Edwards. 

Objection  to  the  hearing  of  said  show  cause  order 
was  made  by  the  bankrupt  upon  the  ground  that 
the  bankrupt  had  heretofore,  and  on  the  23rd  day 
of  September,  1943,  filed  a  petition  for  reappraisal, 
and  that  said  petition  had  not  been  passed  upon, 
and  that  until  said  petition  was  heard  the  trustee 
should  not  be  permitted  to  disclaim  said  property. 

Upon  stipulation  of  Percy  A.  Smith  and  Messrs. 
Withers  and  Edwards,  it  was  agreed  that  this  peti- 
tion be  worthwith  heard  and  passed  upon  by  the 
Referee.  The  Referee  having  considered  the  argu- 
ments presented,  and  the  records  in  the  case,  It  Is 
Hereby  Ordered: 

1.  That  the  bankrupt's  petition  for  a  reappraisal 
be  granted. 

2.  That  the  bankrupt,  Henry  Andrew  Paulsen, 
designate  one  appraiser;  that  the  Federal  Farm 
Mortgage  Corporation,  a  secured  creditor,  desig- 
nate a  second  appraiser;  and  that  the  two  apprais- 
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ers  so  designated  appoint  a  third  appraiser,  [48] 
and  that  said  appraisers  forthwith  reappraise  said 
property  for  the  purpose  of  ascertaining  the  actual 
value  thereof  at  the  present  time. 

3.     That  the  hearing   on   the   show   cause   order 
be  continued  pending  further  notice  thereof. 

Dated:     This  16th  day  of  March,  1944. 
(Sgd.)  JAMES  L.  HASH 

Conciliation    Commissioner 
and  Referee  in  Bankruptcy. 

[Endorsed] :     Filed  Sept.  20,  1944.  [49] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  BY  JUDGE 

To  the  Honorable  Conciliation  Commissioner-Ref- 
eree and  the  Judge  of  the  Above  Entitled 
Court : 

The  petition  of  the  Federal  Farm  Mortgage  Cor- 
poration respectfully  represents  that  petitioner  is 
aggrieved  by  the  order  of  James  L.  Hash,  Con- 
ciliation Commissioner-Referee,  dated  March  16, 
1944,  which  orders  that  the  property  of  the  above 
named  bankrupt  be  reappraised;  that  a  copy  of 
said  order  is  attached  hereto  as  Exhibit  "A"  and 
by  this  reference  made  a  part  hereof;  that  excep- 
tion is  taken  to  the  above  named  order  on  the  fol- 
lowing grounds : 
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I. 

That  the  Federal  Farm  Mortgage  Corporation 
is  now  and  at  all  times  herein  mentioned  has  been 
a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  United  States  of 
America ; 

II. 
That  on  or  about  the  3rd  day  of  September,  1935, 
Henry  A.  Paulsen  and  Viola  S.  Paulsen,  also  known 
as   Viola   Paulsen,   his   wife,   made,    executed   and 
delivered  to  the  Land  Bank  Commissioner  a  prom- 
issory note   in   the   principal   amount   of   $5500.00, 
secured  by  a  deed  of  trust  on  certain  real  prop- 
erty situate  [50]  in  the  County  of  Churchill,  State 
of  Nevada,  more  particularly  described  as  follows: 
The  Northwest  quarter  of  Section  12,  Town- 
ship 19  North;  Range  30  East,  Mount  Diablo 
Base  and  Meridian;  containing  160  acres,  more 
or  less, 

which  said  deed  of  trust  was  duly  executed, 
acknowledged  and  certified  so  as  to  entitle  it  to 
be  recorded,  and  was  on  September  28,  1935,  re- 
corded in  Book  15  of  Mortages  at  page  55,  in  the 
office  of  the  County  Recorder  of  Churchill  County, 
Nevada;  that  said  deed  of  trust  is  a  first  lien  on 
the  property  described  therein;  that  due  to  defaults 
under  the  terms  of  said  note  and  deed  of  trust, 
said  deed  of  trust  was  called  for  foreclosure  on 
March  24,  1938; 
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III. 
That  through  an  Act  of  Congress  the  Federal 
Farm  Mortgage  Corporation  has  succeeded  to  the 
interest  of  the  Land  Bank  Commissioner  and  is 
now  the  owner  and  holder  of  the  note  and  deed  of 
trust    described    in    paragraph    II    hereof; 

IV. 

That  the  Federal  Land  Bank  of  Berkeley  is  the 
agent  and  attorney  in  fact  of  the  Federal  Farm 
Mortgage  Corporation; 

V. 

That  on  or  about  the  6th  day  of  March,  1939, 
Henry  Andrew  Paulsen  filed  a  petition  praying 
that  he  be  afforded  an  opportunity  to  effect  a 
composition  or  extension  of  time  to  pay  his  debts 
under  Section  75  of  the  Bankruptcy  Act;  that  the 
first  meeting  of  creditors  was  on  the  5th  day  of 
April,  1939,  before  James  L.  Hash,  Conciliation 
Commissioner ; 

VI. 

That  the  debtor  failed  to  effect  a  composition  or 
extension  with  his  creditors  and  on  or  about  the 
1st  day  of  May,  1939,  was  adjudicated  a  bankrupt 
under  Section  75 (s)  of  the  [51]  Bankruptcy  Act; 
that  the  first  meeting  of  his  creditors  was  held  be- 
fore the  Conciliation  Commissioner-Referee  on  the 
28th  day  of  June,  1939; 

VII. 
That  on  the  25th  day  of  March,   1940,   a  three 
year  stay  of  proceedings  under  Section  75 (s)   was 
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signed  by  James  L.  Hash,  Conciliation  Commis- 
sioner acting  as  Referee;  that  said  three-year  stay 
terminated  on  the  25th  day  of  March,  1943;  that 
the  moratorium  provided  by  Section  75  (s)  has  ex- 
pired ;  that  the  bankrupt  failed  to  pay  the  appraised 
value  into  court  during  the  three-year  stay,  or  at 
the  end  thereof;  that  the  bankrupt  failed  to  ask 
for  reappraisal  of  his  property  during  the  three- 
year  stay  of  proceedings; 

VIII. 

That  on  or  about  the  2nd  day  of  April,  1943  and 
after  the  expiration  of  the  three-year  stay  of  pro- 
ceedings, your  petitioner  filed  with  James  L.  Hash, 
Conciliation  Commissioner  acting  as  Referee,  a  pe- 
tition and  motion  requesting  the  appointment  of  a 
trustee  to  sell  or  otherwise  dispose  of  the  property 
of  the  above  named  bankrupt's  estate  as  provided 
for  in  the  National  Bankruptcy  Act; 

IX. 

That  on  the  27th  day  of  April,  1943,  pursuant  to 
notice  duly  and  regularly  given,  a  hearing  was  held 
before  James  L.  Hash,  Conciliation  Commissioner 
acting  as  Referee,  on  the  petition  and  motion  for 
the  appointment  of  a  trustee;  that  at  said  hearing 
the  bankrupt  appeared  in  person  and  by  his  at- 
torney; that  at  the  conclusion  of  said  hearing  the 
Conciliation  Commissioner-Referee  determined  that 
a  trustee  should  be  appointed;  that  on  the  22nd  day 
of  December,  1943,  the  said  J:mu>s  L.  Hash,  Con- 


vs.  Henry  Andrew  Paulsen  35 

ciliation  Commissioner-Referee  made  and  entered 
his  findings  of  fact  and  conclusions  of  law  and 
order  [52]  appointing  George  W.  Forbes  trustee 
of  the  above  entitled  estate,  and  directing  said 
trustee  to  proceed  at  once  to  sell  or  otherwise  dis- 
pose of  the  property  hereinabove  described,  in  ac- 
cordance with  the  provisions  of  the  Bankruptcy 
Act; 

X. 
That  on  or  about  the  23rd  day  of  September, 
1943,  five  months  and  twenty-nine  days  after  the 
expiration  of  the  three-year  stay  of  proceedings, 
and  subsequent  to  the  filing  of  the  petition  for  the 
appointment  of  a  trustee  hereinabove  referred  to, 
the  above  named  bankrupt  filed  a  petition  with 
James  L.  Hash,  Conciliation  Commissioner  acting 
as  Referee,  requesting  that  an  appraiser  or  ap- 
praisers be  appointed  for  the  purpose  of  making  a 
reappraisal  of  the  real  property  hereinabove  de- 
scribed, together  with  the  improvements  thereon; 

XL 

That  on  the  16th  day  of  March,  1944,  a  hearing 
was  duly  and  regularly  held  before  the  Concilia- 
tion Commissioner-Referee  on  the  report  and  peti- 
tion filed  herein  by  the  said  George  W.  Forbes, 
Trustee;  that  at  said  hearing  it  was  determined 
that  the  petition  for  reappraisal  filed  herein  on 
September  23,  1943  by  the  bankrupt  should  first 
be  heard  and  determined  by  the  Conciliation  C< 
missi  oner-Referee ; 
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XII. 
That  on  or  about  the  24th  day  of  March,  1944, 
James  L.  Hash,  acting  as  Referee,  signed  an  order 
that  the  property  of  said  bankrupt  be  reappraised 
and  that  the  hearing  on  the  report  and  petition  of 
the  trustee  be  continued  pending  further  notice; 
that  said  order  granting  the  bankrupt's  petition 
for  reappraisal  is  dated  March  16,  1944,  but  was 
not  signed  by  the  said  Conciliation  Commissioner 
acting  as  Referee,  until  March  24,  1944; 

XIII. 
That  Sec.  39c  of  the  Bankruptcy  Act  provides 
that  "A  person  aggrieved  by  an  order  of  a  referee 
may,  within  ten  days  after  the  entry  thereof,  or 
within  such  extended  time  as  the  court  may  for 
cause  shown  allow,  file  with  the  referee  a  peti- 
tion for  review  of  such  order  by  a  judge."  That 
more  than  ten  days  has  not  elapsed  since  March  24, 
1944,  the  date  on  which  said  order  dated  March  16, 
1944  was  entered. 

ERRORS  BY  WHICH  PETITIONER  IS 
AGGRIEVED 

The  Conciliation  Commissioner-Referee  erred  in 
ordering  that  the  property  of  said  bankrupt  be  re- 
appraised for  the  reason  that  said  request  and  peti- 
tion for  reappraisal  was  not  filed  by  the  bankrupt 
until  after  the  three-year  stay  of  proceedings  had 
expired. 

Wherefore,  petitioner  on  review  prays  that  the 
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Conciliation  Commissioner-Referee  forthwith  cer- 
tify to  the  judge  of  the  above  entitled  court  the 
question  here  presented  and  that  said  order  dated 
March  16,  1944,  be  reviewed  by  the  judge  of  the 
above  entitled  court  and  that  said  judge  make  his 
order, 

1.  Denying  the  bankrupt's  petition  and  request 
for  reappraisal  of  the  real  property  hereinabove 
described, 

2.  Directing  the  Conciliation  Commissioner- 
Referee  to  proceed  with  the  liquidation  of  the  bank- 
rupt's estate  as  provided  by  law,  and 

3.  For  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  proper. 

Dated  this  1st  day  of  April,  1944. 
/s/   PERCY  A.  SMITH 

Attorney  for  the  Federal 
Farm  Mortgage  Corpora- 
tion, 

Address:  2180  Mlivia 
Street,   Berkeley,   Cali- 
fornia. 

(Affidavit  of  Service  by  Mail  attached  to  original) 

[Endorsed]:     Filed  May  5,  1944  [54] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CONCILIATION  COM- 
MISSIONER -  REFEREE  ON  PETITION 
FOR  REVIEW  BY  JUDGE 

I,  James  L.  Hash,  Conciliation  Commissioner- 
Referee  of  the  above  entitled  court,  do  hereby 
transmit  the  following  certificate  on  the  petition 
for  review  filed  herein  by  the  Federal  Farm  Mort- 
gage Corporation  on  the  3rd  day  of  April,  1944, 
together  with  a  statement  of  the  question  pre- 
sented, the  order  entered  herein  and  the  petition  for 
review,  and  I  hereby  certify: 

I. 

That  Henry  Andrew  Paulsen  is  the  owner  of 
certain  real  property  in  the  County  of  Churchill, 
State  of  Nevada,  which  said  real  property  is  sub- 
ject to  the  lien  of  the  deed  of  trust  securing  a 
promissory  note,  which  said  deed  of  trust  and 
promissory  note  are  now  held  and  owned  by  the 
Federal   Farm  Mortgage  Corporation; 

II. 

That  on  the  6th  day  of  March,  1939,  Henry 
Andrew  Paulsen  filed  a  petition  praying  that  he 
be  afforded  an  opportunity  to  effect  a  composition 
or  extension  of  time  to  pay  his  debts  under  Sec- 
tion 75  of  the  Bankruptcy  Act;  that  on  April  12, 
1939,  the  Federal  Farm  Mortgage  Corporation  filed 
its  rejection  of  the  debtor's  offer  to  a  composi- 
tion or  extension,  and  that  said  creditor  was  the 
only  creditor  objecting  thereto;  thai   as  the  result 
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of  said  objection  the  debtor  was  unable  to  effect 
a  composition  with  his  creditors  and  was,  on  or 
about  the  1st  day  of  May,  1939,  adjudicated  a  [55] 
bankrupt  under  Section  75  (s)  of  the  National 
Bankruptcy   Act. 

III. 
That  on  the  25th  day  of  March,  1940,  a  three- 
year  stay  of  proceedings  under  Section  75 (s)  was 
signed  by  the  undersigned  James  L.  Hash,  Con- 
ciliation Commissioner  acting  as  Referee;  that  dur- 
ing said  three-year  stay  of  proceedings,  the  bank- 
rupt paid  into  court  annual  rental  in  the  sum  of 
Five  Hundred  and  Fifty  ($550.00)  Dollars,  pur- 
suant to  the  Order  of  the  Referee  contained  in  said 
order  staying  proceedings,  and  fully  complied  with 
said  order;  that  the  three-year  stay  of  proceedings 
terminated  on  the  25th  day  of  March,  1943;  that 
the  bankrupt  failed  to  pay  the  appraised  value  into 
Court  during  the  three-year  stay;  that  the  bank- 
rupt failed  to  ask  for  a  reappraisal  of  his  property 
during  the  three-year  stay  of  proceedings,  although, 
on  March  24,  1943,  the  said  debtor  wrote  a  letter 
to  said  Federal  Farm  Mortgage  Corporation  for 
the  purpose  of  attempting  to  settle  the  mortgage 
claim  of  said  Federal  Farm  Mortgage  Corporation, 
and  thereafter  there  was  correspondence  between 
the  debtor  through  his  attorneys,  Messrs.  Withers 
and  Edwards,  the  Conciliation  Commissioner,  and 
said  Federal  Farm  Mortgage  Corporation  and  its 
various  representatives,  all  of  which  correspondence 
is  set  forth  in  full  in  the  debtor's  petition   for  i    - 
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appraisal  filed  on  or  about  August  2,  1943,  a  copy 
of  which  is  hereto  attached; 


IV. 

That  on  the  2nd  day  of  April,  1943,  the  Federal 
Farm  Mortgage  Corporation  filed  with  James  L. 
Hash,  Conciliation  Commissioner-Referee,  a  peti- 
tion and  motion  requesting  the  appointment  of  a 
trustee  to  sell  or  otherwise  dispose  of  the  above 
named  bankrupt's  estate  in  accordance  with  the 
provisions  of  the  National  Bankruptcy  Act ;  [56] 

V. 

That  on  or  about  the  23rd  day  of  September, 
1943,  subsequent  to  the  expiration  of  the  three- 
year  stay  of  proceedings,  the  above  named  bankrupt 
filed  a  petition  with  James  L.  Hash,  Conciliation 
Commissioner-Referee,  requesting  that  an  ap- 
praiser or  appraisers  be  appointed  for  the  purpose 
of  making  a  reappraisal  of  the  bankrupt's  real 
property,  together  with  the  improvements  thereon; 

VI. 

That  on  or  about  the  24th  day  of  March,  1944, 
James  L.  Hash,  Conciliation  Commissioner-Ref- 
eree, signed  an  order  dated  March  16,  1944,  grant- 
ing the  bankrupt's  request  that  the  real  property 
of  the  bankrupt,  together  with  the  improvements 
thereon,  be  reappraised;  that  a  copy  of  said  order 
is  attached  hereto; 

VII. 

That  on  the  3rd  day  of  April,  1944,  the  Federal 
Farm  Mortgage  Corporation  filed  herein  its  peti- 
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tion  for  review  in  which  it  is  alleged  that  the  Con- 
ciliation Commissioner-Referee  erred  in  ordering 
that  the  property  of  the  bankrupt  be  reappraised 
for  the  reason  that  the  request  and  petition  for 
reappraisal  was  not  filed  by  the  bankrupt  until 
after  the  three-year  stay  of  proceedings  had  ex- 
pired; that  a  copy  of  said  petition  for  review  is 
hereto   attached. 

The  Questions  Hereby  Certified  to  the  Judge  of 
This  Court  Are 

1.  If  a  bankrupt  fails  to  pay  the  appraised  value 
into  Court  and  fails  to  request  a  reappraisal 
within  three  years  and  a  secured  creditor  requests 
the  appointment  of  a  trustee  under  the  provisions 
of  the  last  sentence  of  Section  75(s)(3),  can  the 
bankrupt  thereafter  secure  a  reppraisal  with  the 
right  [57]  redeem  under  the  first  proviso  under 
Section  75 (s)    (3)1 

2.  Whether  under  the  circumstances  in  this  ease, 
as  set  forth  by  the  correspondence  attached  to  the 
debtor's  petition  for  reappraisal,  the  Federal  Farm 
Mortgage  Corporation  is  estopped  to  deny  that  the 
bankrupt  is  entitled  to  a  reappraisal  of  said  prop- 
erty? 

Dated  this  2  day  of  May,  1944. 

/s/    JAMES  L.  HASH 

Conciliation   Commissioner- 
Referee 

[Endorsed]:     Filed  May  5,  1944.  [58] 
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In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  District  of  Nevada 

No.  A-33-A 

In  Bankruptcy  Sec.  75  (s) 

In  the  Matter  of 

HENEY  ANDREW  PAULSEN, 

Bankrupt. 

DECISION 

REVIEW  OF  ORDER  OF  CONCILIATION 
COMMISSIONER  AND  REFEREE  IN 
BANKRUPTCY  GRANTING  BANK- 
RUPT'S PETITION  FOR  REAPPRAISAL 

Norcross,  District  Judge. 

The  matter  here  presented  is  a  Petition  on  behalf 
of  the  Federal  Farm  Mortgage  Corporation  to  re- 
view an  order  made  March  16,  1944,  by  the  Concili- 
ation Commissioner-Referee  in  Bankruptcy,  grant- 
ing the  petition  of  the  Bankrupt  for  a  re-appraisal 
of  his  farm  property  which  is  subject  to  a  deed  of 
trust  held  by  Petitioner  herein,  to  secure  the  prin- 
cipal amount  of  $5500.00,  with  .  accrued  interest, 
which  deed  of  trust  was  called  for  foreclosure 
March  24,  1938. 

On  March  25,  1940,  Bankrupt  was  granted  a 
three  year  stay  of  proceedings  under  Section  75 (s) 
of  the  Bankruptcy  Act.  The  property  was  ap- 
praised  for  the  sum  of  $3000.00.  The  Bankrupt 
failed  to  pay  the  said  appraised  value  during  the 
three  year  stay  or  at  the  end  thereof.  The  order 
granting  the  three  year  extention  was  subject  to 

+ho  ha-nlrrn+   -nnviricr  into   Pnnrt  an   annual   rental    in 
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the  sum  of  $550.00  per  year  which  amount  was  so 

annually  paid. 

The  questions  of  law  certified  to  the  Judge  of  this 

Court  for  review  are:  [59] 

"1.  If  a  bankrupt  fails  to  pay  the  appraised 
value  into  Court  and  fails  to  request  a  reap- 
praisal within  three  years  and  a  secured  cred- 
itor requests  the  appointment  of  a  trustee 
under  the  provisions  of  the  last  sentence  of 
Section  75 (s)  (3),  can  the  bankrupt  thereafter 
secure  a  reappraisal  with  the  right  to  redeem 
under  the  first  proviso  under  Section  75 (s) 
(3)?" 

"2.  Whether  under  the  circumstances  in 
this  case,  as  set  forth  by  the  correspondence 
attached  to  the  debtor's  petition  for  reapprai- 
sal, the  Federal  Farm  Mortgage  Corporation  is 
estopped  to  deny  that  the  bankrupt  is  entitled 
to  a  reappraisal  of  said  property?" 

The  evidence  before  the  Conciliation  Commis- 
sioner-Referee, also,  discloses  that  during  the  entire 
time  following  the  date  of  granting  the  three  year 
stay  of  proceedings  the  Bankrupt  was  diligent  in 
efforts  to  improve  the  property  and  the  property 
was  so  improved.  The  evidence,  also,  discloses  that 
Bankrupt  is  the  owner  of  other  property,  particu- 
larly livestock,  which  is  not  subject  to  the  deed  of 
trust,  and  that  he  has  other  unsecured  creditors. 
Bankrupt  and  his  unsecured  creditors  clearly  have 
an  interest  in  the  question  of  the  value  at  which  the 
real  property  might  now  be  appraised.    On  the  part 


44  Federal  Farm  Mortgage  Corporation 

of  the  Federal  Farm  Mortgage  Corporation  it  is 
admitted  that  if  Bankrupt  had  paid  into  Court  the 
appraised  value  of  $3000.00,  during  the  three  year 
stay  of  proceedings  that  it  would  then  have  peti- 
tioned for  a  re-appraisal  upon  the  ground  the  ap- 
raisal  was  below  the  real  value. 

The  answers  to  questions  certified  are:     1.     Yes. 
2.     No. 

Dated  this  21st  day  of  August,  1944. 

/s/  FRANK  H.  NORCROSS 
District  Judge. 

[Endorsed] :     Filed  Aug.  21,  1944.  [60] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  Federal  Farm 
Mortgage  Corporation,  a  corporation,  hereby  ap- 
peals to  the  United  States  Circuit  Court  of  Appeals 
from  the  decision  of  the  above  entitled  court  made 
and  entered  herein  on  the  21st  day  of  August,  1944, 
holding  that  the  above  named  bankrupt  is  entitled 
to  secure  a  reappraisal  with  the  right  to  redeem 
under  the  first  proviso  of  Section  75 (s)  (3). 

Dated  this  30th  day  of  August,  1944. 
PERCY  A.  SMITH 

Attorney  for  the  Federal  Farm 

Mortgage  Corporation. 
2180  Milvia  Street 
Berkeley,  California.  [64] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK, 
U.  S.  DISTRICT  COURT 

United  States  of  America, 
District  of  Nevada — ss. 

I,  O.  E.  Benbam,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Nevada,  do 
hereby  certify  that  I  am  custodian  of  the  records, 
papers  and  files  of  the  said  United  States  District 
Court  for  the  District  of  Nevada,  including  the 
records,  papers  and  files  in  the  Matter  of  Henry 
Andrew  Paulsen,  said  case  being  No.  A-33-A  on 
the  bankruptcy  docket  of  said  Court. 

I  further  certify  that  the  attached  transcript, 
consisting  of  69  typewritten  pages  numbered  from 
1  to  69,  inclusive,  contains  a  full,  true  and  correct 
transcript  of  the  proceedings  in  said  case  and  of 
all  papers  filed  therein,  together  with  the  endorse- 
ments of  filing  thereon,  as  set  forth  in  appellant's 
Designation  of  Record,  and  appellee's  Designation 
of  Additional  Portions  of  Record,  both  filed  in  said 
case  and  made  a  part  of  the  transcript  attached 
hereto,  as  the  same  appear  from  the  originals  of 
record  and  on  file  in  my  office  as  such  Clerk  in 
Carson  City,  State  and  District  aforesaid. 

Witness  my  hand  and  the  seal  of  said   United 
States  District  Court  this  5th  day  of  October,  H)44. 
[Seal]  O.  E.  BENHAM 

Clerk,  U.  S.  District  Court. 

[69] 
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[Endorsed]:  No.  10886.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Federal 
Farm  Mortgage  Corporation,  a  corporation,  Appel- 
lant, vs.  Henry  Andrew  Paulsen,  Appellee.  Tran- 
script of  Eecord.  Upon  Appeal  from  the  District 
Court  of  the  United  States  for  the  District  of 
Nevada. 

Filed  October  6,  1944. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10886 

FEDERAL    FARM    MORTGAGE     CORPORA- 
TION, a  corporation, 

Appellant, 

vs. 

HENRY  ANDREW  PAULSEN, 

Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL  AND 
DESIGNATION  OF  RECORD 

Statement  of  Point  on  Appeal 

Comes  now  the  Federal  Farm  Mortgage  Corpora- 
tion, appellant  herein,  and  makes  the  following 
statement  of  the  point  on  which  it  intends  to  rely 
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upon  the  appeal  in  the  above  entitled  cause  for  the 
reversal  of  the  decision  and  order  appealed  from, 
to- wit : 

1.  The  appellee,  who  failed  to  pay  the  original 
appraised  value  into  Court  during  the  three-year 
stay  and  failed  to  request  a  reappraisal  until  six 
months  after  the  expiration  of  the  three-year  stay 
and  only  after  the  secured  creditors  petitioned  for 
the  appointment  of  a  trustee  under  the  provisions 
of  the  last  sentence  of  Section  75(s)(3)  of  the  Na- 
tional Bankruptcy  Act,  is  not  legally  entitled  to 
have  his  property  reappraised  and  to  redeem  under 
the  first  proviso  of  Section  75 (s)  (3)  of  the  National 
Bankruptcy  Act. 

Designation  of  Record  Necessary  for  Considera- 
tion of  the  Foregoing  Point 

1.  Petition  in  proceedings  under  Section  75(a-r) 
of  the  National  Bankruptcy  Act  filed  March  6,  1939. 

2.  Order  of  Adjudication  and  General  Reference 
under  Section  75 (s)  dated  May  1,  1939. 

3.  Order  Approving  Appraisal,  Setting  Off  Ex- 
emptions, and  Staying  Proceedings  dated  March 
25,  1940. 

4.  Petition  and  Motion  of  the  Federal  Farm 
Mortgage  Corporation  dated  March  29,  1943. 

5.  Petition  for  Reappraisal  dated  August  2, 
1943.  Include  only  paragraphs  numbered  I  and  II 
and  the  prayer  of  this  petition ;  omit  all  exhibits. 

6.  Findings  of  Fact,  Conclusions  of  Law  and 
Order  Appointing  Trustee  dated  December  22,  11)43. 

7.  Order  Granting  Petition  for  Reappraisal 
dated  March  16,  1944. 
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8.  Petition  for  Review  by  Judge  dated  April 
1,  1944.    Omit  all  exhibits. 

9.  Certificate  of  Conciliation  Commissioner- 
Referee  Upon  Petition  for  Review  by  Judge  filed 
May  5,  1944.  Omit  Order  Granting  Petition  for 
Reappraisal  and  all  exhibits. 

10.  Memorandum,  Opinion  and  Order  of  Judge 
dated  August  21,  1944. 

11.  Xotiee  of  Appeal. 

Dated  this  26th  day  of  September.  1944. 
RICHARD  W.  YOUNG 
M.  G.  HOFFMAXN 
PERCY  A.  SMITH 

Attorneys     for    the     Federal 
Farm  Mortgage  Corporation 
Address :  2180  Milvia  Street 
Berkeley,  California 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MAILING 

State  of  California 
County  of  Alameda — ss. 

Z.  Tretheway,  of  said  County  of  Alameda,  State 
of  California,  being  first  duly  sworn,  deposes  and 
says :  I  am  over  the  age  of  eighteen  and  am  not  a 
party  to  the  above  entitled  matter ;  that  on  the  26th 
day  of  September,  1944,  I  served  a  copy  of  State- 
ment of  Points  on  Appeal  and  Designation  of  Rec- 
ord in  the  above  entitled  matter,  dated  September 
26,  1944,  and  signed  by  Richard  W.  Young,  M.  G. 
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Hoffmann  and  Percy  A.  Smith,  Attorneys  for  the 
Federal  Farm  Mortgage  Corporation,  on  the  fol- 
lowing persons,  to-wit : 

Withers  and  Edwards 

Attorneys  at  Law 

153  North  Virginia  Street 

Reno,  Nevada 
by  enclosing  a  copy  of  the  same  in  a  sealed  en- 
velope, which  envelope  was  addressed  to  said  per- 
sons at  the  address  given,  and  depositing  the  same, 
with  postage  fully  prepaid,  in  the  United  States 
Post  Office  at  Berkeley,  California,  on  said  date; 
that  at  the  time  of  making  said  deposit  there  was 
a  regular  communication  by  the  United  States 
mails  between  the  post  office  of  deposit  thereof,  as 
aforesaid,  and  the  place  of  address,  as  aforesaid; 
that  at  the  time  of  making  said  deposit  the  attor- 
neys for  appellant,  the  Federal  Farm  Mortgage 
Corporation,  had  their  offices  in  Berkeley,  Cali- 
.fornia,  and  resided  in  Berkeley,  California. 
Z.   TRETHEWAY 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  September,  1944. 

[Seal]  N.  HOPKINS 

Notary  Public  in  and   for 
said  County  and  State 
My  commission  will  expire  April  1,  1947. 

[Endorsed] :     Filed  Oct.  6,  1944. 
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No.  10886 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


FEDERAL  FARM  MORTGAGE  CORPORATION, 
a  corporation,  Appellant, 

vs. 

HENRY  ANDREW  PAULSEN,  Appellee. 


APPELLANT'S  BRIEF 


JURISDICTION 


This  appeal  is  from  a  decision  of  the  Honorable  Frank 
H.  Norcross,  Judge  of  the  United  States  District  Court  in 
and  for  the  District  of  Nevada. 

(a)  The  District  Court  had  original  jurisdiction  of  the 
bankrupt  and  the  subject  matter  under  Section  75  (a-s)  of 
the  National  Bankruptcy  Act.  (Title  11,  U.S.C.  Section 
203  (a-s). 

(b)  The  District  Judge  had  jurisdiction  on  appellant's 
Petition  for  Review,  under  Section  39  (c)  and  Section  2(10) 
of  the  National  Bankruptcy  Act.  (Title  11,  U.S.C,  Sections 
67(c)  and  11(10). 

(c)  Appellant's  Notice  of  Appeal  to  this  Court  was 
filed  on  or  about  August  31,  1944.  (TR.  44) 

(d)  The  jurisdiction  of  this  Court   is   invoked   under 


Section   24   of   the  National  Bankruptcy  Act.    (Title    11, 
U.S.C,  Section  47.) 

STATEMENT  OF  THE  CASE 

Appellant  is  a  secured  creditor  with  a  first  lien  against 
appellee's  real  property. 

On  March  6,  1939,  appellee  filed  his  petition  under  Sec- 
tion 75  of  the  National  Bankruptcy  Act.  (TR.  2)  On  May 
1,  1939,  appellee  was  adjudicated  bankrupt  under  Section 
75(s).    (TR.  13) 

Appellant's  security  was  appraised  at  $3,000.00,  and  on 
February  5,  1940,  the  referee  made  and  entered  an  order 
approving  the  appraisal,  setting  aside  exemptions,  retaining 
the  bankrupt  in  possession  of  appellant's  security,  staying 
proceedings  for  three  years,  and  fixing  rental.  (TR.  14-18) 
On  March  25,  1940,  the  referee's  order  was  "ratified,  ap- 
proved and  confirmed"  by  the  District  Judge.  (TR.  19) 

On  or  about  April  2,  1943,  appellant  filed  a  Petition  and 
Motion  seeking  the  appointment  of  a  trustee  and  the  liquida- 
tion of  the  bankrupt's  estate.   (TR.  20-23) 

On  April  27,  1943,  a  hearing  was  held  on  appellant's 
Petition  and  Motion.  The  referee  found  that  the  three-year 
stay  expired  on  March  25,  1943,  "that  the  bankrupt  failed 
to  pay  the  appraised  value  into  court  during  the  three-year 
stay  or  at  the  end  thereof;  that  the  bankrupt  failed  to  ask 
for  a  reappraisal  of  his  property  during  the  three-year  stay; 
that  the  time  for  liquidation  of  the  bankrupt's  estate  under 
the  provisions  of  the  National  Bankruptcy  Act  has  now 
arrived,"  (TR.  31-y)  and  concluded  that  a  trustee  should 
be  appointed  and  the  estate  liquidated.  It  was  so  ordered. 
The  decision  was  made  at  the  time  of  the  hearing,  and  the 
matter  was  not  taken  under  submission.  However,  due  to 


the  difficulty  in  finding  someone  who  would  serve  as  trustee, 
the  Findings,  Conclusions  and  Order  were  not  signed  by  the 
referee  until  December  22,  1943.  (TR.  31-z)  On  or  about 
September  23,  1943,  appellee  filed  a  Petition  for  Reappraisal. 
(TR.  24-28)    (See  TR.  32  for  date  said  petition  was  filed.) 

On  March  16,  1944,  there  was  a  duly  noticed  hearing  on 
an  order  to  show  cause  why  the  trustee  should  not  abandon 
the  subject  property  as  burdensome.  At  that  time  it  was 
agreed  that  appellee's  Petition  for  Reappraisal  might  be  heard 
and  passed  upon  by  the  referee  before  he  decided  what 
action  should  be  taken  by  the  trustee.  Thereupon  the  matter 
of  reappraisal  was  heard,  and  the  order  dated  March  16, 
1944,  was  made  by  the  referee  granting  appellee's  Petition 
for  Reappraisal.  (TR.  3 2-3 2a)  Said  order  was  not  signed 
by  the  referee  until  March  24,  1944. 

On  April  3,  1944,  appellant  filed  a  petition  to  review  said 
order.  (TR.  32-e— 36)  (See  TR.  38  for  date  of  filing  said 
petition  with  the  referee.) 

On  May  2,  1944,  the  referee  signed  a  certificate  on  peti- 
tion for  review  (TR.  3  8-41)  in  which  he  certified  two 
questions  to  the  District  Judge,  namely: 

1.  If  a  bankrupt  fails  to  pay  the  appraised  value  into 
Court  and  fails  to  request  a  reappraisal  within  three  years 
and  a  secured  creditor  requests  the  appointment  of  a  trustee 
under  the  provisions  of  the  last  sentence  of  Section  75  (s)  (3 ) , 
can  the  bankrupt  thereafter  secure  a  reappraisal  with  the 
right  to  redeem  under  the  first  proviso  under  Section  75  (s) 
(3)? 

2.  Whether  under  the  circumstances  in  this  case,  as  set 
forth  by  the  correspondence  attached  to  the  debtor's  petition 
for  reappraisal,  the  Federal  Farm  Mortgage  Corporation  is 
estopped  to  deny  that  the  bankrupt  is  entitled  to  a  reappraisal 
of  said  property? 


On  August  21,  1944,  the  District  Judge  decided  Question 
No.  1  in  the  affirmative  and  Question  No.  2  in  the  negative. 
(TR.  42-44) 

On  or  about  August  31,  1944,  appellant  filed  a  notice  of 
appeal  dated  August  30,  1944,  wherein  it  appealed  from  the 
District  Judge's  holding  as  to  Question  No.  1.  (TR.  44) 
No  appeal  has  been  taken  from  the  District  Judge's  holding 
as  to  Question  No.  2.  Therefore,  on  this  appeal  the  sole 
question  before  this  Court  is  whether  the  District  Judge 
erred  in  deciding  Question  No.  1  in  the  affirmative. 

STATEMENT  OF  POINTS  ON  APPEAL 

Appellant's  Statement  of  Points  on  Appeal  contains  a 
concrete  statement  of  the  question  in  the  following  language: 

"The  appellee,  who  failed  to  pay  the  original  appraised 
value  into  Court  during  the  three-year  stay  and  failed 
to  request  a  reappraisal  until  six  months  after  the  ex- 
piration of  the  three-year  stay  and  only  after  the  secured 
creditors  petitioned  for  the  appointment  of  a  trustee 
under  the  provisions  of  the  last  sentence  of  Section 
75  (s)  (3)  of  the  National  Bankruptcy  Act,  is  not 
legally  entitled  to  have  his  property  reappraised  and  to 
redeem  under  the  first  proviso  of  Section  75  (s)  (3)  of 
the  National  Bankruptcy  Act." 

DISTRICT  JUDGE'S  DECISION 

The  District  Judge  expressly  found  that  "The  bankrupt 
failed  to  pay  the  said  appraised  value  during  the  three -year 
stay  or  at  the  end  thereof  "  This  finding  should  certainly 
have  been  the  basis  for  deciding  Question  No.  1  in  the  nega- 
tive rather  than  in  the  affirmative.  Apparently  the  District 
Judge  decided  the  question  as  he  did  because,  as  stated  by 
him,  the  "Bankrupt  and  his  unsecured  creditors  clearly  have 
an  interest  in  the  question  of  the  value  at  which  the  real 


property  might  now  be  appraised."  The  only  explanation 
for  such  a  conclusion  is  that  the  District  Judge  did  not  have 
the  full  purport  of  the  question  in  mind.  Evidently  he  had 
in  mind  the  fact  that  a  trustee  had  been  appointed,  and  that, 
therefore,  as  in  general  bankruptcy,  the  value  of  the  bank- 
rupt's estate  should  be  determined  before  a  decision  could 
be  made  regarding  the  sale  or  abandonment  of  an  encum- 
bered asset.  Such  an  appraisal  would,  of  course,  not  be  made 
under  the  first  proviso  of  Section  75  (s)  (3),  nor  would  the 
fact  that  the  bankrupt  and  his  unsecured  creditors  may  be 
interested  in  the  value  of  the  property,  for  purposes  of  liqui- 
dation, give  the  bankrupt  the  right  to  redeem  under  the 
first  proviso  of  Section  75  (s)  (3)  on  a  request  for  reappraisal 
made  six  months  after  the  expiration  of  the  three-year  stay. 

ARGUMENT 

I 

THE  STATUTE  PERTAINING  TO  REAPPRAISAL  AND 
REDEMPTION  DOES  NOT  CONTEMPLATE  THAT  THE 
REQUEST  FOR  REAPPRAISAL  MAY  BE  MADE  AFTER 
THE  EXPIRATION  OF  THE  THREE- YEAR  STAY  OR 
THAT  A  REDEMPTION  MAY  BE  MADE  THEREAFTER 

Section  75  (s)  (3)  reads  in  part  as  follows: 

"At  the  end  of  three  years,  or  prior  thereto,  the  debtor 
may  pay  into  court  the  amount  of  the  appraisal  of  the 
property  of  which  he  retains  possession,  including  the 
amount  of  encumbrances  on  his  exemptions,  up  to  the 
amount  of  the  appraisal,  less  the  amount  paid  on  princi- 
pal: Provided,  That  upon  request  of  any  secured  or  un- 
secured creditor,  or  upon  the  request  of  the  debtor,  the 
court  shall  cause  a  reappraisal  of  the  debtor's  property, 
or  in  its  discretion  set  a  date  for  hearing,  and  after  such 
hearing,  fix  the  value  of  the  property,  in  accordance 
with  the  evidence  submitted,  and  the  debtor  shall  then 
pay  the  value  so  arrived  at  into  court,  less  payments 
made  on  the  principal,  for  distribution  to  all  secured 


and  unsecured  creditors,  as  their  interests  may  appear, 
and  thereupon  the  court  shall,  by  an  order,  turn  over 
full  possession  and  title  of  said  property,  free  and  clear 
of  encumbrances  to  the  debtor." 

The  bankrupt  contends,  and  the  District  Judge  apparently 
agreed,  that  in  enacting  this  emergency  legislation  and  in- 
corporating therein  the  extraordinary  privileges  just  quoted, 
Congress  did  not  intend  to  and  did  not  place  any  limitation 
on  the  time  within  which  such  extraordinary  privileges  must 
be  exercised  by  the  bankrupt.  On  the  other  hand  appellant 
contends  that  rrAt  the  end  of  three  years,  or  prior  thereto" 
is  a  definite  and  unambiguous  three-year  period  of  limitation, 
and  that,  unless  the  appraised  value  has  been  paid  into  court 
or  a  request  for  reappraisal  has  been  made  on  or  before  the 
last  day  of  the  three-year  stay,  the  bankrupt's  extraordinary 
privileges  are  lost  to  him  forever. 

(a)     The  Express  Provisions  of  Section  75  Show  That 
Congress  Intended  the  Rehabilitation  Period 
Would  Be  Three  Years  and  No  More 

Section  75  (s)  (2)  reads  in  part  as  follows: 

"When  the  conditions  set  forth  in  this  section  have  been 
complied  with,  the  court  shall  stay  all  judicial  or  official 
proceedings  in  any  court,  or  under  the  direction  of  any 
official,  against  the  debtor  or  any  of  his  property,  for  a 
period  of  three  years.  During  such  three  years  the 
the  debtor  shall  be  permitted  to  retain  possession  of  all 
or  any  part  of  his  property,  .  .  .  provided  he  pays  a 
reasonable  rental  semiannually  for  that  part  of  the 
property  of  which  he  retains  possession.""* 

In  this  case  the  Conciliation  Commissioner-Referee  signed 
the  stay  order  on  February  5,  1940.  (TR.  14)  The  District 
Judge  "ratified,  approved  and  confirmed"  the  order  on 
March  25,  1940.   (TR.  19)     Since,  according  to  the  defini- 

♦Throughout  brief  all  emphasis  is   added  to  quotations. 


tion  of  "court,"  as  given  in  Section  1  (9)  of  the  Bankruptcy 
Act,  it  includes  the  judge  and  the  referee,  it  is  submitted 
that  the  stay  order  became  effective  on  February  5,  1940,  in 
which  case  the  three-year  stay  expired  on  February  5,  1943. 
However,  even  if  not  effective  until  March  25,  1940,  the  in- 
junction against  "all  judicial  or  official  proceedings"  auto- 
matically ceased  on  March  25,  1943.  In  Hardt  v.  Kirkpatrick, 
91  F.  (2d)  875,  this  Court  held  that,  without  the  injunction 
imposed  by  the  stay  order,  a  sale  under  a  deed  of  trust  is 
proper.  The  United  States  Supreme  Court  had  previously 
held  in  Stratton  v.  New,  51  S.  Ct.  465,  that  mere  adjudica- 
tion without  an  injunction  would  not  prevent  the  foreclosure 
of  a  valid  mortgage.  After  the  expiration  of  the  injunction 
there  could  be  no  possible  legal  grounds  upon  which  a  re- 
appraisal could  be  granted  and  the  procedure  for  redemption 
set  in  motion,  as  the  extraordinary  privileges  had  then  fully 
expired,  and  'the  matter  was  under  the  jurisdiction  of  the 
court  exactly  as  it  would  have  been  had  an  adjudication 
under  a  voluntary  petition  in  general  bankruptcy  been 
entered  on  the  day  upon  which  the  three-year  stay  expired. 
This  statement  is  supported  by  Subsection  (n),  which  reads 
in  part  as  follows: 

"In  proceedings  under  this  section,  except  as  otherwise 
provided  herein,  the  jurisdiction  and  powers  of  the 
courts,  the  title,  powers  and  duties  of  its  officers,  the 
duties  of  the  farmer,  and  the  rights  and  liabilities  of 
creditors,  and  of  all  persons  with  respect  to  the  property 
of  the  farmer  and  the  jurisdiction  of  the  appellate 
courts,  shall  be  the  same  as  if  a  voluntary  petition  for 
adjudication  had  been  filed  and  a  decree  of  adjudication 
had  been  entered  on  the  day  when  the  farmer's  petition, 
asking  to  be  adjudged  a  bankrupt,  was  filed  with  the 
clerk  of  court  or  left  with  the  conciliation  commissioner 
for  the  purpose  of  forwarding  the  same  to  the  clerk  of 
court." 

In  providing  that:  "At  the  end  of  three  years,  or  prior 
thereto,  the  debtor  may  pay  into  court  the  amount  of  the 
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appraisal  .  .  ."  it  is  inconceivable  that  Congress  referred  to 
any  "three  years"  other  than  the  three  years  of  the  stay.  And 
it  was  not  intended  that  after  the  injunction  became  in- 
effective the  bankrupt  should  still  procure  the  exceptional 
benefits  as  against  the  "rights  of  creditors"  referred  to  in 
Subsection  (n). 

Furthermore,  it  will  be  noted  that,  according  to  the  stat- 
ute, it  is  only  "during  such  three  years"  that  the  debtor  shall 
be  permitted  to  retain  possession  of  his  property.  Since  his 
right  to  possession  expressly  terminates  at  the  end  of  the 
three  years,  it  would  be  wholly  inconsistent  with  the  purpose 
of  the  Act  to  hold  that  the  extraordinary  privilege  of  pro- 
curing a  reappraisal  and  redeeming  the  property  by  paying 
the  amount  thereof  into  court  could  be  exercised  after  the 
right  of  possession  had  expired. 

It  must  also  be  noted  that  the  right  of  possession  is  predi- 
cated upon  the  payment  of  rental  for  the  property  "of  which 
he  retains  possession."  There  is  no  question  but  that  the  Act 
would  be  unconstitutional  if  it  did  not  provide  for  the  pay- 
ment of  rental  during  the  three-year  stay.  (See  Home  Build- 
ing and  Loan  Association  v.  Blaisdell,  290  U.  S.  398,  54  S.  Ct. 
231.)  It  is  very  evident  then  that  the  constitutionality  could 
not  be  upheld  if,  six  months  or  indefinitely  after  the  expira- 
tion of  the  three-year  stay  and  after  the  expiration  of  the 
right  to  possession  and  after  the  expiration  of  the  duty  to 
pay  rental,  the  bankrupt  might  still  take  advantage  of  the 
extraordinary  privileges  here  under  consideration. 

Apparently  the  bankrupt  construes  "At  the  end  of  three 
years"  to  mean  "six  months  after  the  end  of  three  years." 
If  a  request  for  reappraisal  can  legally  be  granted  six  months 
after  the  end  of  three  years,  as  contended  by  the  bankrupt, 
there  is  no  maximum  stay  period.  If  six  months  after  the  end 
of  the  three  years  comes  within  the  purview  of  "At  the  end 
of  three  years,  or  prior  thereto,"  so  would  one  year,  or  three 


years,  or  five  years,  or  a  millennium.  Webster  defines  "end" 
as  follows: 

"The  extremity  or  conclusion  of  any  event  or  series  of 
events;  a  finality;  as,  the  end  of  a  year,  or  a  discourse; 
also,  the  concluding  events  or  part  of  a  period  or  action." 

The  last  sentence  of  Section  75  (s)  (3)   reads  as  follows: 

"If,  however,  the  debtor  at  any  time  fails  to  comply 
with  the  provisions  of  this  section,  or  with  any  orders 
of  the  court  made  pursuant  to  this  section,  or  is  unable 
to  refinance  himself  within  three  years,  the  court  may 
order  the  appointment  of  a  trustee,  and  order  the  prop- 
erty sold  or  otherwise  disposed  of  as  provided  for  in 
this  title." 

Here  again  the  statute  limits  the  bankrupt's  right  to  three 
years,  and,  if  he  is  "unable  to  refinance  himself  within  three 
years,"  the  estate  may  be  liquidated.  Section  75  (s)  (6)  reads 
as  follows: 

"This  title  is  hereby  declared  to  be  an  emergency  meas- 
ure and  if  in  the  judgment  of  the  court  such  emergency 
ceases  to  exist  in  its  locality,  then  the  court,  in  its  discre- 
tion, may  shorten  the  stay  or  proceedings  herein  pro- 
vided for  and  proceed  to  liquidate  the  estate." 

The  court  "may  shorten  the  stay  of  proceedings  herein 
provided  for  and  proceed  to  liquidate  the  estate."  If  the 
court  should,  under  this  subsection,  shorten  the  stay  to  two 
years  and  "proceed  to  liquidate  the  estate,"  it  seems  certain 
that  the  bankrupt  could  not,  several  months  later,  procure  a 
reappraisal  and  redeem  at  the  reappraised  value.  Section 
75  (s)  provides  for  a  maximum  stay  of  three  years,  which 
may  be  shortened  as  provided  in  Section  75  (s)  (6),  but 
there  is  no  provision  whatsoever  under  which  it  may  be 
lengthened. 
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(b)     The  United  States  Supreme  Court  Has  Held  That 
the  Stay  May  Be  Three  Years  or  Less  But  Has 
Never  Said  It  Can  Be  Exiended 

In  Wright  v.  Vinton  Branch  of  Mountain  Trust  Bank, 
300  U.  S.  440,  462;  112  A.L.R.  1455;  57  S.  Ct.  556,  in 
which  the  constitutionality  of  the  second  Frazier-Lemke  Act 
was  upheld,  it  was  said: 

"The  claim  that  subsection  (s)  is  unconstitutional  rests 
mainly  upon  the  contention  that  the  Act  denies  to  a 
mortgagee  the  'right  to  determine  when  such  sale  shall 
be  held,  subject  only  to  the  discretion  of  the  court.'  The 
assertion  is  that  the  new  Act  in  effect  gives  to  the  mort- 
gagor the  absolute  right  to  a  three-year  stay;  and  that 
a  three  year  moratorium  cannot  be  justified.  The  three- 
year  stay  is  specified  in  the  following  provisions: 

et  'When  the  conditions  set  forth  in  this  section  (§75) 
have  been  complied  with,  the  court  shall  stay  all  judicial 
or  official  proceedings  in  any  court,  or  under  the  direc- 
tion of  any  official,  against  the  debtor  or  any  of  his 
property,  for  a  period  of  three  years/ 

"  'At  the  end  of  three  years,  or  prior  thereto,  the  debtor 
may  pay  into  court  the  amount  of  the  appraisal  of  the 
property  of  which  he  retains  possession,  including  the 
amount  of  encumbrances  on  his  exemptions,  up  to  the 
amount  of  the  appraisal,  less  the  amount  paid  on  prin- 
cipal.' 

"Whether,  in  view  of  the  emergency,  an  absolute  stay 
of  three  years  would  have  been  justified  under  the  bank- 
ruptcy power,  we  have  no  occasion  to  decide.  There 
are  other  provisions  in  the  statute  affecting  the  mort- 
gagor's right  to  possession.  Their  phraseology  is  lacking 
in  clarity.  But  we  are  of  opinion  that,  while  the  Act  af- 
fords the  debtor,  ordinarily,  a  three-year  period  of  re- 
habilitation, the  stay  provided  for  is  not  an  absolute  one; 
and  that  the  court  may  terminate  the  stay  and  order  a 
sale  earlier.  If  we  were  in  doubt  as  to  the  intention  of 
Congress,  we  should  still  be  led  to  that  construction  by 
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a  well-settled  rule:  'When  the  validity  of  an  act  of  the 
Congress  is  drawn  in  question,  and  even  if  a  serious 
doubt  of  constitutionality  is  raised,  it  is  a  cardinal  prin- 
ciple that  this  Court  will  first  ascertain  whether  a  con- 
struction of  the  statute  is  fairly  possible  by  which  the 
question  may  be  avoided.'  Croiuell  v.  Benson,  285  U.  S. 
22,  62,  76  L.ed.  598,  619,  52  S.  Ct.  285. 

"The  mortgagor's  right  to  retain  possession  during  the 
stay  is  specifically  limited  by  Paragraph  3,  which  pro- 
vides: 

"  'If,  however,  the  debtor  at  any  time  fails  to  comply 
with  the  provisions  of  this  section,  or  with  any  orders 
of  the  court  made  pursuant  to  this  section,  or  is  unable 
to  refinance  himself  within  three  years,  the  court  may 
order  the  appointment  of  a  trustee,  and  order  the  prop- 
erty sold  or  otherwise  disposed  of  as  provided  for  in 
this  Act.' 

"Thus,  for  example,  the  debtor's  tenure  under  the  stay 
is  subject  to  the  requirement  that  he  pay  'a  reasonable 
rental  semi-annually  for  that  part  of  the  property  of 
which  he  retains  possession.'  Under  the  last-quoted  pro- 
vision of  Paragraph  3,  /'/  the  debtor  defaults  in  this  obli- 
gation 'at  any  time,'  the  court  may  thereupon  order  the 
property  sold.  Likewise,  the  property  while  in  the  debt- 
or's possession  is  kept,  according  to  paragraph  2,  at  all 
times  'in  the  custody  and  under  the  supervision  and  con- 
trol of  the  court;' 

"Paragraph  3  also  provides  that  rif  .  .  .  the  debtor  at  any 
time  .  .  .  is  unable  to  refinance  himself  within  three 
years,'  the  court  may  close  the  proceedings  by  selling 
the  property.  This  clause  must  be  interpreted  as  mean- 
ing that  the  court  may  terminate  the  stay  if  after  a 
reasonable  time  it  becomes  evident  that  there  is  no 
reasonable  hope  that  the  debtor  can  rehabilitate  himself 
within  the  three-year  period.  Finally,  the  intention  of 
Congress  to  make  the  stay  terminable  by  the  court 
within  the  three  years  is  shown  also  by  Paragraph  6, 
which  declares  the  Act  an  emergency  measure,  and  pro- 
vides that: 
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M  Tf  in  the  judgment  of  the  court  such  emergency 
ceases  to  exist  in  its  locality,  then  the  court,  in  its  dis- 
cretion, may  shorten  the  stay  of  proceedings  herein  pro- 
vided for  and  proceed  to  liquidate  the  estate.' 

"Since  the  language  of  the  Act  is  not  free  from  doubt 
in  the  particulars  mentioned,  we  are  justified  in  seeking 
enlightenment  from  reports  of  Congressional  commit- 
tees and  explanations  given  on  the  floor  of  the  Senate 
and  House  by  those  in  charge  of  the  measure.  When  the 
legislative  history**  of  the  bill  is  thus  surveyed,  it  be- 
comes clear  that  to  construe  the  Act  otherwise  than  as 
giving  the  courts  broad  power  to  curtail  the  stay  for 
the  protection  of  the  mortgagee  would  be  inconsistent 
not  only  with  the  provisions  of  the  Act,  but  with  the 
committee  reports  and  with  the  exposition  of  the  bill 
made  in  both  Houses  by  its  authors  and  those  in  charge 
of  the  bill  and  accepted  by  the  Congress  without  dis- 
sent. We  construe  it  as  giving  the  courts  such  power." 

The  bankrupt  has  relied  upon  Wright  v.  Union  Central 
Life  Insurance  Company,  311  U.  S.  273;  61  S.  Ct.  196,  85 
L.ed.  184,  in  support  of  his  contention  that  he  may  redeem 
at  any  time  before  or  after  the  end  of  three  years.  Said  case 
was  before  the  United  States  Supreme  Court  solely  for  the 
purpose  of  determining  whether  a  secured  creditor  could 
prevent  a  redemption  under  the  first  proviso  of  Section 
75  (s)  (3)  by  requesting  and  procuring  a  sale  at  public  auc- 
tion under  the  second  proviso  thereof.  It  was  held  that  he 
could  not.  However,  the  request  for  reappraisal  was  made 
by  Wright  during  the  three  years  and  not  after  the  expira- 
tion thereof.  He  was  adjudicated  bankrupt  under  Section 
75  (s)  on  October  11,  193  5.  We  do  not  know  the  date  of  the 
stay  order,  but  under  no  circumstances  could  the  three-year 
stay  order  have  been  made  prior  to  adjudication,  and,  there- 
fore, the  stay  could  not  have  expired  before  October  11, 
193  8.  The  creditor  filed  a  request  for  sale  at  public  auction 
on  July  22.  193  8.  The  bankrupt  requested  a  reappraisal  on 

**See  infra   for  express   "legislative  hiscory." 
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October  5,  1938,  and,  therefore,  "prior"  to  the  end  of  the 
three-year  stay.  Accordingly,  the  Wright  case  is  no  authority 
whatsoever  for  the  contention  that  the  reappraisal  may  be 
requested  and  redemption  made  after  the  three  years.  Con- 
strued most  favorably  to  the  bankrupt,  the  decision  can  not 
mean  more  than  that,  if  the  procedure  for  redemption  is  set 
in  motion  during  or  at  the  end  of  the  three  years,  the  bank- 
rupt shall  have  a  reasonable  time  after  the  value  is  fixed 
within  which  to  pay  the  money  into  court. 

In  the  instant  case  appellant  had  not  requested  a  sale  at 
public  auction  under  the  second  proviso  of  Section  75  (s) 
(3),  as  had  the  creditor  in  the  Wright  case.  Instead,  the  pro- 
cedure set  forth  in  the  last  sentence  of  Section  75  (s)  (3)  for 
liquidation  due  to  the  bankrupt's  failure  to  refinance  within 
three  years  had  been  follewed.  A  general  meeting  of  creditors 
had  been  noticed  and  held.  The  court  had  found  and  an- 
nounced at  the  hearing  that  a  trustee  should  be  appointed. 
In  the  Wright  case  the  creditors  had  not  so  proceeded,  but, 
as  stated  by  the  court,  the  creditors  nevertheless  placed 
"great  reliance  on  that  part  of  Section  75,  sub.  s(3),  which 
provides  that  if  the  debtor  fat  any  time  fails  to  comply  with 
the  provisions  of  this  section,  or  with  any  orders  of  the  court 
made  pursuant  to  this  section,  or  is  unable  to  refinance  him- 
self within  three  years,  the  court  may  order  the  appointment 
of  a  trustee,  and  order  the  property  sold  or  otherwise  disposed 
of  as  provided  for  in  this  title.'  "  The  court  then  said: 

"The  power  of  the  court  to  'order  the  property  sold  or 
otherwise  disposed  of  as  provided  for  in  this  Act  (title) ' 
cannot  be  taken  to  mean  a  discretionary  power  to  ter- 
minate the  proceedings  through  the  exclusive  device  of 
a  public  sale.  Congress  has  provided  that  certain  contu- 
macious conduct  on  the  part  of  the  debtor  or  his  in- 
ability to  refinance  himself  within  three  years  may  be  an 
appropriate  basis  for  a  termination  of  the  proceedings 
or  for  an  acceleration  thereof  .  .  .  And  to  hold  that  the 
court  has  the  discretion  to  deny  or  to  grant  the  debtor's 
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right  to  redeem  at  the  reappraised  value  or  at  the  value 
fixed  by  the  court,  dependent  on  general  equitable  con- 
siderations, would  be  to  rewrite  the  Act,  so  as  to  vest  in 
the  court  a  power  which  Congress  did  not  plainly  dele- 
gate. This  discretionary  power  of  the  court  is  exhausted 
when  the  court  terminates  the  proceedings  or  accelerates 
their  termination.  Such  termination  can  be  effected  only 
pursuant  to  the  precise  procedure  which  Congress  has 
provided." 

The  Supreme  Court  held  that  the  power  of  the  court  to 
"order  the  property  sold  or  otherwise  disposed  of  as  provided 
for  in  this  Act"  could  not  be  taken  to  mean  discretionary 
power  to  terminate  the  proceedings  ''through  the  exchisive 
device  of  a  public  sale."  This  meant  that  the  power  to  "order 
the  property  sold  or  otherwise  disposed  of  as  provided  for 
in  this  Act"  did  not  mean  that  the  only  discretionary  power 
thus  given  to  the  court  was  to  have  the  property  sold  at 
public  auction  under  the  second  proviso,  as  had  been  re- 
quested by  the  Union  Central  Life  Insurance  Company.  The 
Supreme  Court  recognized,  however,  that  Congress  had  pro- 
vided that  the  debtor's  "inability  to  refinance  himself  within 
three  years"  was  "an  appropriate  basis  for  a  termination  of 
the  proceedings  or  for  an  acceleration  thereof."  In  the  instant 
case  the  bankrupt  had  failed  to  refinance  himself  within  the 
three  years,  and,  therefore,  the  express  statutory  basis,  recog- 
nized by  the  Supreme  Court,  "for  a  termination  of  the  pro- 
ceedings" had  arrived.  For  this  reason  appellant  filed  its  peti- 
tion for  the  appointment  of  a  trustee  and  the  liquidation  of 
the  bankrupt's  estate,  in  accordance  with  the  provisions  of 
the  last  sentence  of  Section  75  (s)  (3).  It  will  be  noted  that 
the  Supreme  Court  held  that  the  court  does  not  have  the 
discretion  to  deny  or  grant  the  debtor's  right  to  redeem  at 
the  appraised  value  "dependent  on  general  equitable  consider- 
ations" and  that  "this  discretionary  power  of  the  court  is 
exhausted  when  the  court  terminates  the  proceedings." 
Thereby  the  Supreme  Court  held  that  the  District  Court 
had  the  discretion  to  deny  or  grant  the  debtor's  right  to  re- 
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deem  at  the  appraised  value,  but  not  on  general  equitable 
considerations,  and  also  held  that  the  "discretionary  power 
of  the  court  is  exhausted  when  the  court  terminates  the  pro- 
ceedings," and  that  "such  termination  can  be  effected  only 
pursuant  to  the  precise  procedure  which  Congress  has  pro- 
vided " 

In  the  instant  case  appellant  followed  the  precise  legal  pro- 
cedure, and  the  order  granting  the  debtor  the  right  to  re- 
deem after  the  three  years  had  expired  must  have  been  based 
on  "general  equitable  considerations"  which  not  only  ex- 
ceeded the  "discretionary  power  of  the  court"  but  was  made 
after  such  discretionary  power  had  been  exhausted.  The  dis- 
cretionary power  had  been  exhausted  because  the  court  had 
ordered  the  appointment  of  a  trustee  and  had  ordered  him 
to  sell  or  otherwise  dispose  of  the  property.  As  previously 
shown,  the  appointment  of  the  trustee  was  ordered  by  the 
referee  at  the  hearing  on  appellant's  petition  therefor,  which 
hearing  was  held  on  April  27,  1943,  (TR.  31-w)  although 
the  order  appointing  the  trustee  and  ordering  him  to  sell  or 
otherwise  dispose  of  the  property  was  not  signed  until  De- 
cember 22,  1943.  (TR.  31-z)  Nevertheless  this  order, 
from  which  there  was  no  review  or  appeal  and  which  there- 
fore became  final,  had  been  in  effect  more  than  ninety  days 
before  the  order  granting  the  bankrupt's  petition  for  re- 
appraisal was  signed.  (TR.  32-32-a)  After  the  appointment 
and  qualification  of  the  trustee,  and  after  he  had  petitioned 
the  court  for  leave  to  abandon  appellant's  security,  (see  TR. 
32  for  reference  to  action  of  trustee)  the  extraordinary  privi- 
leges under  the  first  proviso  of  Section  75  (s)  (3)  which 
might  otherwise  have  been  granted  to  the  bankrupt  had 
been  exhausted.  Certain  excerpts  heretofore  quoted  from  the 
opinion  of  the  United  States  Supreme  Court  in  the  Wright 
case  make  it  clear  that  a  bankrupt's  extraordinary  rights 
previously  referred  to  are  terminated  when  the  stay  is  ter- 
minated. 
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A  recent  case,  In  re  Carter,  56  Fed.  Supp.  385,  very  care- 
fully analyzed  the  decision  in  Wright  v.  Union  Central  Life 
Insurance  Company,  supra.  It  is  clear  from  such  analysis 
that  the  Wright  case  has  in  fact  a  very  limited  application. 

(c)     The  Committee  Reports  and  the  Exposition  Made  in 

Both  Houses  When  the  Present   Section   75(s) 

Was  Being  Considered  Clearly  Show  that 

Congress     Intended     to     Limit     the 

Redemption  Period  to  Three  Years 

The  following  quotations  are  conclusive  on  this  point: 

Senator  Frazier: 

"We  have  left  his  security  intact,  but  we  have  made  it 
possible  for  the  bankruptcy  court  to  retain  jurisdiction 
for  a  period  not  to  exceed  three  years"  79  Cong.  Rec. 
13831. 

Representative  Andresen: 

"All  it  does  is  to  give  a  3  -year  extension  for  the  time  of 
the  redemption  if  the  court  so  directs."  79  Cong.  Rec. 
14332. 

Senator  Borah: 

"This  bill  is  in  reality  a  bankruptcy  bill  .  .  .  After  he  has 
filed  his  petition  to  be  declared  a  bankrupt,  the  property 
is  taken  in  charge  of  by  the  court.  The  courts  may  post- 
pone action  ivith  reference  to  the  ultimate  disposition  of 
the  property  for  a  period  of  three  years"  79  Cong.  Rec. 
13632. 

Representative  Lemke: 

"All  this  bill  does  is  to  comply  with  the  decision  of  the 
Supreme  Court,  giving  the  farmer  an  opportunity  to 
get  a  breathing  spell  after  he  goes  into  bankruptcy." 

"The  maximum  time  given  him  to  pay  the  debt  is  3 
years%  but  the  district  judge  can  cut  it  down  to  less  than 
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3  years  if  he  finds  that  the  farmer  is  able  to  pay  in  less 
than  that  time.  It  is  an  emergency  act.  It  is  a  conserva- 
tion act." 

"There  is  nothing  in  this  bill  that  the  United  States 
District  Courts  are  not  doing  and  have  not  already  done 
under  the  Bankruptcy  Act,  except  that  this  gives  the 
farmer  the  same  advantage  that  the  small  business  man, 
corporations,  and  others  that  go  into  bankruptcy  have 
— that  is,  to  have  his  affairs  liquidated  in  an  orderly  way. 
//  the  farmer  can  borrow  the  money  within  3  years  to 
pay  off  iv hat  he  owes,  well  and  good;  but  all  of  his  prop- 
erty must  go  into  the  court."  79  Cong.  Rec.  14628. 

II 

REDEMPTION  STATUTES  ARE  ALWAYS  SELF-EXECUTING, 

AS  IS  THE  RIGHT  TO  INITIATE  REDEMPTION 

DURING  THE  THREE- YEAR  STAY 

The  law  is  replete  with  redemption  periods,  such  as  from 
foreclosure,  execution  and  tax  sales,  and  with  statutes  of 
limitation.  All  are  universally  recognized  as  being  self- 
executing  and  as  completely  extinguishing  and  terminating 
the  redemptioner's  rights  upon  their  expiration.  In  other 
words,  on  the  last  day  of  the  period  the  right  exists  but,  on 
the  following  day,  it  is  gone  forever.  The  second  proviso  of 
Section  75  (s)  (3)  provides  that  in  case  of  a  sale  at  public 
auction,  the  debtor  shall  have  ninety  days  within  which  to 
redeem.  There  is  as  much  reason  to  assume  that  this  means 
ninety  years,  or  an  indefinite  period,  as  there  is  to  assume 
that  Congress  intended  the  redemption  period  under  the  fore 
part  of  the  same  Subsection  to  be  elastic  and  indefinite. 

In  the  instant  case  the  "three-year  moratorium"  or  "three- 
year  period  of  rehabilitation" —  both  quotations  from  the 
United  States  Supreme  Court's  opinion  in  Wright  v.  Vinton 
Branch  of  Mountain  Trust  Bank,  supra, —  expired  not  later 
than  March  25,  1943.  From  that  date,  the  redemption  pro- 
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cedure  not  having  been  set  in  motion,  it  was  the  duty  of  the 
court  to  liquidate  the  estate  as  in  a  general  bankruptcy  pro- 
ceeding under  a  voluntary  petition.  This  statement  is  defin- 
itely suported  by  Subsection  (s)  (6),  which  provides  that, 
if  the  emergency  ceases  to  exist,  the  court  may  "shorten  the 
stay  of  proceedings  herein  provided  for  and  proceed  to  liqui- 
date the  estate."  This  means  that  after  the  stay  expires,  dur- 
ing which  the  bankrupt  has  not  set  in  motion  the  "orderly 
procedure"  which  must  be  followed  to  the  letter,  as  was  made 
so  clear  by  this  Court  in  Corey  v.  Blake,  136  F.  (2d)  162,  the 
general  bankruptcy  procedure  should  immediately  be  set  in 
motion  by  the  referee,  as  indicated  by  Subsection  (n)  and  by 
Subsection  (3)  (6),  and  the  referee  should  notice  a  hearing 
for  the  appointment  of  a  trustee,  and  upon  his  appointment 
the  trustee  should  proceed  to  liquidate  the  estate  as  in  general 
bankruptcy.  It  is  never  the  duty  of  a  creditor,  especially  a 
secured  creditor,  to  take  steps  leading  to  the  appointment  of 
a  trustee  and  the  liquidation  of  the  estate.  Therefore,  it  could 
not  possibly  be  held  that,  after  the  bankrupt's  statutory  right 
of  redemption  has  expired,  it  is  resurrected  merely  because  a 
creditor  brings  to  the  attention  of  the  referee  his  duty  to 
proceed  with  liquidation.  Nor  could  there  be  any  merit  in  a 
contention  that,  although  the  statutory  period  of  redemp- 
tion is  three  years,  a  creditor  can  expand  the  statutory  period 
indefinitely  merely  by  failing  to  call  the  referee's  attention 
to  his  duty. 

Ill 

APPELLANT'S  CONTENTION  HAS  BEEN  SUSTAINED  BY 
A  UNITED  STATES  DISTRICT  COURT 

The  exact  question  presented  by  this  review  was  before 
the  Court  hi  re  Miller,  48  Fed.  Supp.  13.  In  that  case  the 
three-year  stay  of  proceedings  under  Section  75  (s)  expired 
on  May  8,  1942,  and  on  July  18,  1942,  the  secured  creditor 
filed  a  petition  for  the  appointment  of  a  trustee.  Thereafter, 
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on  July  31,  1942,  the  bankrupt  filed  with  the  Conciliation 
Commissioner  a  petition  for  the  reappraisal  of  the  real  prop- 
erty. The  Conciliation  Commissioner  made  an  order  granting 
the  reappraisal  and  this  order  was  reviewed.  To  this  extent 
the  facts  in  the  Miller  case  are  identical  with  the  facts  in  the 
present  case.  In  the  opinion  in  the  Miller  case  the  Court 
stated  the  question  presented  to  be,  "May  the  bankrupt  have 
a  reappraisal  after  the  three-year  limitation  period?"  The 
Court,  after  stating  the  provisions  of  Section  75  (s)  (3)  said: 

"It  is  obvious  that  the  limitation  of  time  may  be  ac- 
celerated. The  time  may  be  shortened  but  it  cannot  be 
lengthened.  fA  moratorium  period  not  exceeding  three 
years,  during  which  the  court's  equitable  supervision 
over  the  land  continues/  Wright  v.  Union  Central  Ins. 
Co.,  304  U.  S.  502,  at  page  515,  58  S.  Ct.  1025,  at  page 
1033,  82  L.Ed.  1490;  rights  and  privileges  are  fixed. 

"To  invest  the  court  with  power  to  fix  a  moratorium 
not  to  exceed  three  years,  the  Congress  did  plainly  limit 
the  time  to  three  years.  The  court  gave  the  debtor  the 
full  time  limit,  to  compose  his  debt.  The  debtor  must 
function  within  that  time,  if  he  does  not  the  Concilia- 
tion Commissioner  has  no  power  to  enlarge  the  time. 
This  moratorium  is  a  statute  of  limitation,  and  the  Com- 
missioner's power  ended  on  May  8th,  1942,  except  to 
liquidate  the  bankrupt  estate. 

"The  Congressional  committee  exposition  made  in  both 
Houses  clearly  shows  that  Congress  intended  to  defin- 
itely fix  the  moratorium  period  not  to  exceed  three 
years." 

CONCLUSION 

Is  is  respectfully  submitted  that,  in  enacting  this  emer- 
gency legislation,  Congress  intended  to  and  did  provide  for  a 
three-year  stay  during,  or  on  the  final  day  of,  which  the 
bankrupt  might  exercise  certain  extraordinary  privileges; 
that   Congress  did   not   intend  or   provide   that   the  extra- 
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ordinary  privileges  should  or  could  be  exercised  after  the 
expiration  of  the  three-year  stay;  that  neither  the  secured 
creditors  nor  the  courts  have  the  right  to  depart  from  the 
"orderly  procedure"  prescribed  by  the  Act  and  permit  a  re- 
appraisal and  redemption  where  the  bankrupt  never  pays  the 
appraised  value  into  court  and  does  not  ask  for  a  reappraisal 
until  approximately  six  months  after  the  expiration  of  the 
three-year  stay. 

Richard  W.  Young, 
M.  G.  Hoffmann, 
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Attorneys  for  Appellant 


No.  10,886 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Federal  Farm  Mortgage  Corporation 
(a  corporation), 


vs. 


Henry  Andrew  Paulsen, 


Appellant, 
Appellee. 


BRIEF  FOR  APPELLEE. 


Withers  and  Edwards, 

153  North  Virginia  Street,  Reno,  Nevada, 

Attorneys  for  Appellee. 


FILED 


JAN  3  1  1945 

PAUL  P.O'BKIEN, 

CLERK 


Pernad-Wai.sh  Phintinu  Co.,  San  Fbanoisoo 


Subject  Index 

Page 

Issues    Involved    6 

Argument  7 

(a)     The  Bankruptcy  Act 7 

Three  Year  Moratorium  Is  Not  Redemption  Statute 17 

Conclusions    19 


Table  of  Authorities  Cited 


Cases  Pages 

Anderson,  In  re,  23  Fed.  Supp.  857 16 

Carter,  In  re,  56  Fed.  Supp.  385 18 

Corey  v.  Blake,  136  F.   (2d)    162 18 

Hard  v.  Kirkpatrick,  91  P.   (2d)   875 18 

Home  Building  and  Loan  Association  v.  Blaisdell,  290  U.  S. 
398,  54  S.  Ct.  231 18 

Miller,  In  re,  48  Fed.  Supp.  13 8,  9, 11,  19,  20 

Stratton  v.  New,  51  S.  Ct.  465 18 

Wright  v.  Union  Central  Life  Insurance  Company,  311  U.  S. 

273,  61  S.  Ct.  196,  85  L.  Ed.  184 12,  19,  20 

Wright  v.  Vinton  Branch  of  Mountain  Trust  Bank,  300  U.  S. 

440,  462,  112  A.L.R.  1455,  57  S.  Ct.  556 11 

Statutes 

Bankruptcy  Act: 

Section  75   (n)    8 

Section  75  (s)    7 

Section  75  (s)    (2)   7 

Section  75  (s)   (3)    7,  10,  15,  18,  20 

Congressional  Record 

Cong.  Record  8 


No.  10,886 

IN   THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Federal  Farm  Mortgage  Corporation 
(a  corporation), 


vs. 
Henry  Andrew  Paulsen, 


Appellant, 


Appellee. 


BRIEF  FOR  APPELLEE, 


Appellee  finds  no  fault  with  the  " Statement  of  the 
Case"  in  appellant's  brief,  which  is  actually  nothing 
but  a  chronological  statement  of  the  various  legal 
steps  taken  in  this  proceeding.  However,  in  addition 
thereto,  the  appellee  feels  that  the  following  facts  are 
of  importance  to  show  the  good  faith  of  the  respective 
parties  herein: 

1.  The  appellant  was  the  only  creditor  objecting 
to  the  offer  of  the  appellee,  and  as  a  result  of  its 
petition  prevented  the  appellee  from  effecting  a  com- 
promise with  his  creditors.    (Tr.  38.) 

2.  The  Conciliation  Commissioner  found  that  dur- 
ing said  three  year  stay  of  proceeding,  the  appellee 
paid  into  Court  annual  rental  in  the  sum  of  five  hun- 


dred  fifty  dollars  ($550.00),  pursuant  to  the  order 
staying  proceedings,  and  fully  complied  with  said 
order.  (Tr.  39.)  The  Conciliation  Commissioner  also 
stated  in  a  letter  written  to  Mr.  Percy  A.  Smith,  at- 
torney for  appellant  (Tr.  31-d)  : 

"I  am  very  much  surprised  to  receive  these 
papers.  Mr.  Paulsen  has  paid  all  the  rent  that 
he  was  required  to  pay  and  I  have  been  informed 
that  he  is  ready  to  pay  in  the  balance  due  on  the 
appraised  value  of  the  property.  The  situation 
seems  to  be  one  similar  to  the  discussed  'In  Re: 
Anderson,  Fed.  Supplement,  Vol.  23,  854,'  where 
the  Court  recognizes  that  you  have  a  legal  right 
to  the  j:>rocedure  now  requested  by  you.  In  par- 
ticular the  Court  says : 

"  *  Pursuing  this  undoubted  right,  the  secured 
creditor  may  deprive  the  farmer  of  the  intended 
ultimate  benefit  of  the  provisions  of  the  Act  which 
is  the  saving  of  his  farm.  Yet  I  think  it  was  in 
the  mind  of  Congress  that  the  ordinary  secured 
creditor  would  usually  be  willing  to  accept,  in 
lieu  of  its  security,  its  fair  cash  value  as  estab- 
lished by  a  fair  appraisal ;  that  the  farmer  to  re- 
finance himself  within  the  meaning  of  the  Act 
should  be  compelled  to  refinance  not  his  full  in- 
debtedness but  only  the  appraised  value  of  the 
encumbered  property  as  well  as  the  unencumbered 
property  retained  by  him;  that  he  should  not  be 
compelled,  in  any  case,  to  refinance  the  entire 
secured  indebtedness,  if  such  indebtedness  exceeds 
the  value  of  its  security  except  to  the  extent  that 
he  might  have  other  property  or  assets  available 
for  that  purpose.  Otherwise,  judging  From  ob- 
servation and  experience,  section   75,  subsection 


(s),  intended  to  meet  a  great  financial  crisis 
among  the  farmers,  can  be  helpful  in  compara- 
tively few  cases.' 

"My  observation  in  this  case  is  that  Mr.  Paulsen 
has  acted  in  good  Faith  during  the  entire1  period 
of  the  moratorium." 

3.  That  during  the  three  year  period,  the  appellant 
apparently  accepted  the  original  appraisal  and  per- 
mitted the  appellee  to  work  under  the  impression  that 
this  appraisal  was  acceptable  to  it.  That  relying  on 
such  impression,  created  by  the  failure  of  appellant 
to  demand  a  reappraisal,  the  appellee,  prior  to  the 
expiration  of  said  period  and  on  March  24,  1943, 
through  his  attorneys,  informed  the  appellant  that 
he  had  refinanced  himself  and  could  pay  the  entire 
balance  due  into  Court.  (See  letter  dated  March  24, 
1943,  Tr.  28.) 

4.  That  prior  to  replying  to  this  letter,  the  ap- 
pellant filed  its  petition  of  March  29,  1943  (Tr.  20) 
praying  for  the  appointment  of  trustee  to  sell  and 
disj)ose  of  appellee's  estate.  That  thereafter  various 
letters  passed  between  the  appellee's  attorneys  and 
officers  or  attorneys  for  the  appellant.  (Tr.  28  to 
31-w.)    That  these  letters  clearly  show: 

1.  That  the  appellee  could,  by  selling  certain  per- 
sonal property  consisting  mostly  of  hogs,  and  thus  de- 
pleting the  production  of  the  farm  at  a  time  when 
wartime  need  demanded  full  production,  pay  off  the 
balance  due  under  the  original  order.  (See  letter  to 
Percy  A.  Smith  dated  April  5,  1943,  Tr.  31-a  and 
31-b.) 


2.  That  appellee  had  refinanced  himself  and  was 
ready,  willing  and  able  to  pay  the  said  balance  into 
Court.  (See  letter  to  Percy  A.  Smith  dated  April  6, 
1943,  Tr.  31-c.) 

3.  That  the  appellant,  throughout  the  three  year 
period,  would  have  refused  to  accept  such  payment 
(see  letter  of  M.  G.  Hoffman  dated  April  9,  1943,  Tr. 
31-e),  thus  showing  to  the  appellee  that  the  making 
of  said  payment  would  be  merely  an  idle  gesture  on 
his  part  since  it  would  be  refused,  and  thus  showing 
that  throughout  the  three  year  period  the  appellant 
was  willing  to  have  the  appellee  work  long  hours  in 
the  hope  of  salvaging  his  home  and  farm,  with  no 
intention  of  abiding  by  the  original  appraisement  but 
apparently  hoping  to  gain  by  the  enhancement  of 
value  to  the  property  resulting  from  the  appellee's 
desperate  efforts  to  save  his  home. 

4.  That  the  appellee's  attorneys  informed  the  ap- 
pellant that  the  appellee's  wife  had  recently  secured 
a  little  inheritance,  and  stated: 

"As  long  as  you  are  the  only  creditor  that  is  not 
satisfied  rather  than  sacrifice  their  pigs  and  take 
the  bad  licking  that  your  action  will  make  them 
take,  she  is  willing  to  put  in  her  little  inheritance 
if  a  reasonable  deal  can  be  made  with  you.  What 
amount  will  you  accept  in  cash  to  assign  your 
claim?" 

(Letter   to   Federal   Land   Bank    of    Berkeley 
dated  April  13,  1943,  Tr.  314.) 


This  attempt  to  effect  a  compromise  was  flatly  re- 
jected by  the  appellant.  See  letter  from  M.  Gr.  Hoff- 
man dated  April  17,  1943  (Tr.  31-i)  stating: 

"You  ask  what  amount  we  will  accept  in  cash  to 
assign  our  claim.  We  are  not  permitted  to  volun- 
tarily scale  down  our  loans,  and,  therefore,  could 
not  accept  a  payment  from  the  bankrupt  in  any 
amount  less  than  the  total  amount  due." 

5.  That  thereafter  appellee  requested  appellant,  as 
a  matter  of  good  faith  and  as  a  part  of  the  war  effort 
in  order  to  keep  up  production,  to  consent  to  a  re- 
appraisal, with  the  agreement  that  the  reappraised 
value  would  be  paid  to  the  bank  at  once  and  the  ap- 
pellee thus  be  given  a  fair  opportunity  to  save  his 
ranch  and  pigs.  (See  letter  to  Federal  Land  Bank 
dated  April  19,  1948,  Tr.  31-1.)  This  offer  was  flatly 
rejected  by  the  appellant.  (See  letter  of  Harold  R. 
Kelly  dated  April  22,  1943,  Tr.  31-q.) 

6.  That  said  letters  (Tr.  28  to  31- w)  as  a  whole 
show  that  at  no  time  in  said  proceeding  has  the  ap- 
pellant acted  in  good  faith,  but  that  throughout  said 
proceedings  the  appellant  has  acted  solely  with  the 
viewT  of  obtaining  possession  of  the  ranch  property 
and  regardless  of  the  cost  or  injustice  to  the  appellee, 
and  has  relied  on  technicalities  of  the  law  to  prevent 
the  appellee  from  obtaining  any  benefit  of  the  Frazier- 
Lemke  Act,  and  thus  has  tried  to  profit  by  the  fruits 
of  the  appellee's  three  years  of  labor. 

7.  That  the  appellee's  efforts  were  appreciated  and 
the  attitude  of  the  bank  denied  under  wartime  condi- 
tions by  members   of  the   Churchill    County    USDA 


War  Board.    (See  letter  from  said  Board  to  Withers 
and  Edwards  dated  April  22,  1943,  Tr.  31-u.) 

8.     That  the  appellant  is  now  and  has  been  since 
March  24,  1943,  ready,  able  and  willing  to : 

a.  Pay  the  balance  due  on  the  original  ap- 
praisal. 

b.  Pay  the  balance  due  upon  a  reappraisal. 

c.  Effect    a    reasonable    compromise    of    this 
matter. 


ISSUES  INVOLVED. 

The  referee  certified  the  following  issues : 

1.  If  a  bankrupt  fails  to  pay  the  appraised  value 
into  Court  and  fails  to  request  a  reappraisal  within 
three  years,  and  a  secured  creditor  requests  the  ap- 
pointment of  a  trustee  under  the  provisions  of  the  last 
sentence  of  Section  75  (s)  (3),  can  the  bankrupt  there- 
after secure  a  reappraisal  with  the  right  to  redeem 
under  the  first  proviso  under  Section  75  (s)   (3)  ? 

2.  Whether,  under  the  circumstances  in  this  case 
as  set  forth  by  the  correspondence  attached  to  the 
bankrupt  ?s  petition  for  reappraisal,  the  appellant  is 
estopped  to  deny  that  the  bankrupt  is  entitled  to  a 
reappraisal  of  said  property. 


ARGUMENT. 
(a)  THE  BANKRUPTCY  ACT. 

It  will  be  noted  from  appellant's  brief  that  this 
proceeding'  is  a  proceeding  under  Section  75  (s)  of  the 
Bankruptcy  Act  (11  USCA,  Section  203?  page  12). 
The  portions  of  this  section  of  the  Bankruptcy  Act 
to  be  considered  in  the  instant  case  are: 

1.  Section  (s)  (2):  "  When  the  conditions  set 
forth  in  this  section  have  been  complied  with,  the 
court  shall  stay  all  judicial  or  official  proceedings 
in  any  court,  or  under  the  direction  of  any  of- 
ficial, against  the  debtor  or  any  of  his  property, 
for  a  period  of  three  years.  During  such  three 
years  the  debtor  shall  be  permitted  to  retain  pos- 
session of  all  or  any  part  of  his  property,  in  the 
custody  and  under  the  supervision  and  control  of 
the  court,  provided  he  pays  a  reasonable  rental 
semi-annually  for  that  part  of  the  property  of 
which  he  retains  possession." 

2.  Section  (s)  (3)  :  "At  the  end  of  three  years, 
or  prior  thereto,  the  debtor  may  pay  into  court 
the  amount  of  the  appraisal  of  the  property  of 
which  he  retains  possession,  including  the  amount 
of  encumbrances  on  his  exemptions,  up  to  the 
amount  of  the  appraisal,  less  the  amount  paid  on 
principal :  Provided,  That  upon  request  of  any 
secured  or  unsecured  creditor,  or  upon  request 
of  the  debtor,  the  court  shall  cause  a  reappraisal 
of  the  debtor's  property,  or  in  its  discretion  set  a 
date  for  hearing,  and  after  such  hearing,  fix  the 
value  of  the  property,  in  accordance1  with  the  evi- 
dence submitted,  and  the  debtor  shall  then  pay 
the  value  so  arrived  at  into  court,  less  payments 
made    on   the   principal,    for    distribution   to    all 
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secured  and  unsecured  creditors,  as  their  interests 
may  appear,  and  thereupon  the  court  shall,  by  an 
order,  turn  over  full  possession  and  title  of  said 
property,  free  and  clear  of  encumbrances  to  the 
debtor  *  *  *  If,  however,  the  debtor  at  any  time 
fails  to  comply  with  the  provisions  of  this  sec- 
tion, or  with  any  orders  of  the  court  made  pur- 
suant to  this  section,  or  is  unable  to  refinance  him- 
self within  three  years,  the  court  may  order  the 
appointment  of  a  trustee,  and  order  the  property 
sold  or  otherwise  disposed  of  as  provided  for  in 
this  title.' ' 

The  appellee  bases  his  claim  for  relief  under  the 
(n),  and  Section  75  (s)  (6).  The  appellee  fails  to  see 
how  these  sections  are  applicable  since  the  appellee 
does  not  contend  that  the  Court  is  authorized,  under 
the  Bankruptcy  Act,  to  grant  a  moratorium  of  over 
three  years,  and  the  appellee  further  admits  that  if 
the  appellee  fails  to  comply  with  the  order  of  the 
Court,  that  the  Court  may  terminate  or  shorten  the 
period  of  moratorium  or  the  stay  of  proceedings  upon 
proper  showing. 

The  appellee  basis  his  claim  for  relief  under  the 
terms  of  the  Bankruptcy  Act  upon  the  sections  here- 
inabove recited  by  the  appellee.  The  appellant  only 
cites  a  few  cases  to  support  his  contentions  in  the 
matter.  It  will  be  noted  that  the  references  to  the 
Congressional  Record  contained  in  paragraph  (c), 
page  16,  of  appellant's  brief,  is  little  more  than  an 
extract  from  a  portion  of  the  decision  in  the  case  of 
In  re  Miller,  48  Fed.  Supp.  13,  discussed  by  appellant 
in  its  brief  on  pages  18  and  19. 


The  Miller  case  is  the  only  case  we  have  been  able 
to  find  which  in  any  way  substantiates  the  appellant's 
contentions.  However,  we  do  not  believe  the  Miller 
case  applicable  to  the  case  at  bar  for  the  reason  that 
Judge  Neterer,  on  page  14,  states: 

"The  bankrupt  failed  to  comply  with  the  stay 
order  as  provided  by  Section  203,  sub.  s,  supra, 
Tit.  11  U.S.C.A.  or  at  all,  and  after  expiration  of 
the  three  years,  continued  default." 

Thus  the  bankrupt  at  all  times  during  the  proceeding 
had  failed  to  show  his  good  faith,  his  ability  to  re- 
finance himself,  or  to  pay  the  rent  required  by  the 
Court,  or  otherwise  comply  with  the  Court  order 
granting  the  three  year  stay.  After  the  creditor  had 
asked  for  a  foreclosure,  the  bankrupt  filed  a  petition 
for  reappraisal.  Apparently  there  was  a  complete 
absence  of  good  faith,  on  the  part  of  the  bankrupt,  and 
his  petition  for  reappraisal  was  merely  an  attempt  to 
stall  for  time  when  he  was  already  in  default,  and 
hence  the  Court's  denying  of  this  petition,  which  in 
effect  extended  the  period  of  moratorium,  was  proper. 

However,  in  the  case  at  bar,  the  facts  show  that  the 
appellee  complied  in  every  respect  with  the  order 
granting  the  moratorium,  and  that  prior  to  the  ex- 
piration of  that  period,  notified  the  secured  creditor 
that  he  had  refinanced  himself  and  was  able  to  pay 
the  balance  due  upon  the  original  appraisal,  and  re- 
quested a  slight  deferment  of  payment  in  order  to 
prevent  the  sale  of  certain  pigs  sooner  than  they  were 
properly  developed,  which  would  have  caused  a 
grievous  loss  to  the  bankrupt  as  well   as   being  im- 
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proper  under  war  conditions.  (See  letter  from 
Churchill  County  U.S.D.A.  War  Board  dated  April 
22,  1943,  Tr.  31-u.) 

The  appellant  not  only  refused  to  grant  any  exten- 
sion of  time,  but  also  stated  that  at  any  time  during 
the  proceedings  that  the  appraised  value  was  paid  in, 
it  wTould  have  refused  to  accept  the  same. 

In  the  Miller  case  the  bankrupt  was  unable  to  re- 
finance himself  and  hence,  under  the  Bankruptcy  Act, 
Section  75  (s)  (3),  the  Court  ordered  the  appointment 
of  a  trustee,  whereas  in  the  case  at  bar,  the  facts  show 
that  the  appellee  had  been  able  to  finance  himself  dur- 
ing this  period.  The  Court,  under  the  facts  existing 
in  the  Miller  case,  had  no  reason  to  consider  that  por- 
tion of  Section  75  (s)  (3)  of  the  Bankruptcy  Act, 
reading : 

"At  the  end  of  three  years,  or  prior  thereto,  the 
debtor  may  pay  into  court  the  amount  of  the  ap- 
praisal of  the  property 


■x-    *    *iy 


The  appellee  has  found  no  case  holding  that  under 
this  section  of  the  Act  the  amount  of  the  original  ap- 
praisal has  to  be  paid  actually  into  Court  prior  to  the 
three  years.  The  Act  does  not  say  within  said  three 
year  period  or  prior  to  the  end  of  said  three  year 
period,  but  says  "At  the  end  of  three  years."  In  the 
present  case  the  appellant  was  notified  that  the  debtor 
was  ready  to  pa}'  into  Court  prior  to  the  end  of  three 
years.  The  payment  was  not  actually  made,  since 
it  would  have  been  foolish  for  the  appellee  to  sacrifice 
his  pigs  in  order  to  make  this  payment  which  the 
appellant  had  in  Conned   him  would  not   be  accepted. 
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The  Miller  case  certainly  docs  not  hold,  or  purport 
to  hold,  that  the  debtor  could  not  pay  into  Court  the 
balance  due  unless  he  actually  paid  it  prior  to  the 
end  of  the  three  years.  The  facts  show  the  bankrupt 
notified  the  appellant  prior  to  the  expiration  of  the 
period  that  he  was  refinanced  and  was  ready  to  pay 
into  Court,  but  that  without  replying  to  appellee's 
letter  of  March  24,  1943,  the  appellant  filed  a  petition 
for  the  sale  of  land  and  then  notified  the  appellee  that 
it  would  not  accept  the  payment  of  the  original  ap- 
praisement even  if  it  was  made. 

The  appellee's  petition  for  reappraisal  is  not  for  the 
purpose  of  delay  or  of  denying  the  appellant  any 
rights,  but  was  for  the  purpose  of  insuring  that  the 
Court  would  either  require  the  appellant  to  accept 
the  balance  due  on  the  original  appraisement,  or  the 
value  set  upon  the  property  by  such  reapj>raisal.  The 
evidence  is  that  the  appellee  is  willing  to  make  either 
payment  and  is  seeking  merely  to  prevent  the  ap- 
pellant from  denying  him  the  benefits  of  the  Frazier- 
Lemke  Act  and  depriving  him  of  enhanced  value  of 
the  property  resulting  from  his  three  years'  labor 
thereon. 

The  United  States  Supreme  Court,  in  the  case  of 
Wright  v.  Vinton  Brand)  Mountain  Trust  BcniJ,-,  300 
U.  S.  440,  cited  by  appellant  on  pages  10  and  17  of  its 
brief,  passed  upon  the  constitutionality  of  Section  (s) 
and  held  that  this  section  was  constitutional,  and  that 
the  Court  did  not  have  the  right  to  grant  more  than 
a  three  year  period  of  rehabilitation  which  could  be 
terminated  for  cause  at  an  earlier  date;    The  Court 
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does  not  discuss  a  situation  such  as  exists  in  the  pres- 
ent case,  and  we  see  nothing  in  the  dicta  of  this  case 
that  would  affect  the  present  case. 

The  case  of  Wright  v.  Union  Central  Life  Insurance 
Company,  85  Law  Edition,  page  185,  clearly  shows 
the  attitude  of  the  United  States  Supreme  Court  as 
applied  to  a  situation  such  as  exists  in  the  present  case. 
The  Court  says: 

"The  narrow  issue  presented  by  this  petition  for 
certiorari  and  which  moved  us  to  grant  it  is 
whether  under  Section  75  (s)  (3)  the  debtor  must 
be  accorded  an  opportunity,  on  his  request,  to  re- 
deem the  property  at  the  reappraised  value  or 
at  a  value  fixed  by  the  court  before  the  court  may 
order  a  public  sale." 

In  the  present  case  the  appellee  is  only  asking  that 
he  be  given  an  opportunity  to  redeem  his  property  at 
the  original  appraised  value,  or  at  a  reappraised 
value,  or  at  a  value  fixed  by  the  Court  before  the 
Court  orders  a  public  sale. 

In  the  Wright  case  the  Court  also  says,  on  page 
187: 

"True,  the  granting  of  a  request  for  a  public  sale 
is  mandatory.  But  so  is  the  granting  of  a  request 
for  a  valuation  at  which  the  debtor  may  redeem. 
Yet  a  reconciliation  of  these  seemingly  inconsis- 
tent remedies  is  not  difficult  if  the  purpose  and 
function  of  the  Act  are  not  obscured.  This  Act 
provided  a  procedure  to  effectuate  a  broad  pro- 
gram of  rehabilitation  of  distressed  farmers  faced 
with  the  disaster  of  forced  sales  and  an  oppres- 
sive burden  of  debt.  *  *  *  Safeguards  were  pro- 
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vided  to  protect  the  rights-  of  secured  creditors, 
throughout  the  proceedings,  to  the  extent  of  the 
value  of  the  property  *  *  *  There  is  no  consti- 
tutional claim  of  the  creditor  to  more  than  that. 
And  so  long  as  that  right  is  protected  the  creditor 
certainly  is  in  no  position  to  insist  that  doubts  or 
ambiguities  in  the  Act  be  resolved  in  its  favor 
and  against  the  debtor.  Rather,  the  Act  must  be 
liberally  construed  to  give  the  debtor  the  full 
measure  of  the  relief  afforded  by  Congress  (John 
Hancock  Mut.  L.  Ins.  Co.  v.  riartels,  supra;  Kalb 
v.  Feuerstein,  308  U.  S.  433,  84  L.  ed.  370,  (50  8. 
Ct.  343,  41  Am.  Bankr.  Rep.  (N.  S.)  501,  supra), 
lest  its  benefits  be  frittered  away  by  narrow 
formalistic  interpretations  which  disregard  the 
spirit  and  the  letter  of  the  Act. 

"  Equal  protection  to  debtor  and  creditor  alike 
can  be  afforded  only  by  holding  that  the  debtor's 
request  for  redemption  pursuant  to  the  procedure1 
prescribed  in  the  first  proviso  of  Section  75  (s)  (3) 
cannot  be  defeated  by  a  request  of  a  secured  credi- 
tor for  a  public  sale  under  the  second  proviso. 
Certainly  equal  protection  of  debtor  and  creditor 
would  not  be  obtained  if  the  contrary  view7  were 
followed.  Then  the  debtor's  rights  under  the  first 
proviso  would  be  either  dependent  on  the  outcome 
of  his  race  of  diligence  with  a  creditor,  for  which 
customarily  lie  would  be  poorly  equipped  (Cf. 
Kalb  v.  Feuerstein,  supra) ;  or  they  would  be  de- 
feasible at  the  instance  of  a  creditor.  Under  our 
construction,  however,  the  debtor  will  be  given  the 
benefit  of  an  express  mandate  of  the  Act.  And  the 
creditor  will  not  be  deprived  of  the  assurance  thai 
the  value  of  the  property  will  be  devoted  to  the 
payment  of  its  claim.   For,  as  indicated  in  Wright 
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v.  Vinton  Mountain  Trust  Bank,  300  U.  S.  440, 
468,  81  L.  ed.  736,  746,  57  S.  Ct.  556,  112  A.  L.  R. 
1455,  33  Am.  Bankr.  Rep.  (N.  S.)  353,  if  the 
debtor  did  redeem  pursuant  to  that  procedure,  he 
would  not  get  the  property  at  less  than  its  actual 
value.  In  that  case  this  Court,  in  sustaining  the 
constitutionality  of  Section  75  (s),  emphasized 
that  the  Act  preserved  the  right  of  the  mortgagee 
to  realize  upon  the  security  by  a  judicial  sale.  By 
our  construction  the  exercise  of  this  right  is 
merely  deferred  or  postponed  until  the  other  con- 
ditions and  requirements  of  the  Act,  prescribed 
for  the  protection  of  the  debtor,  have  been  met. 
It  is  eventually  denied  the  creditor  only  in  case  he 
is  paid  the  full  amount  of  what  he  can  constitu- 
tionally claim. 

"*  *  *  But  there  is  nothing  in  that  opinion  or  in 
the  Act  which  says  that  that  power  of  the  court 
may  be  utilized  so  as  to  wipe  out  the  clear  and 
express  right  of  the  debtor  under  Section  75  (s) 
(3)  to  redeem  at  the  reappraised  value  or  at  the 
value  fixed  by  the  court.  Nor  can  the  existence  of 
that  power  be  fairly  implied.  The  power  of  the 
court  to  'order  the  property  sold  or  otherwise  dis- 
posed of  as  provided  for  in  this  Act'  cannot  be 
taken  to  mean  a  discretionary  power  to  terminate 
the  proceedings  through  the  exclusive  device  of  a 
public  sale.  Congress  has  provided  that  certain 
contumacious  conduct  on  the  part  of  the  debtor  or 
his  inability  to  refinance  himself  within  three 
years  may  be  an  appropriate  basis  for  a  termina- 
tion of  the  proceedings  or  for  an  acceleration 
thereof.  We  cannot  infer,  however,  that  Congress 
intended  that  such  Tacts  should  have  any  further 
legal  significance  under  the  Act.  To  hold  that  they 
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empowered  the  court  to  deprive  the  debtor  of  hifl 
express  and  fundamental  statutory  right  to  re- 
deem at  the  reappraised  value  or  at  the  value  fixed 
by  the  court  would  be  to  imply  a  power  of  forfei- 
ture wholly  incompatible  with  the  broad  design  of 
the  Act  to  aid  and  protect  farmer-debtors  who 
were  victims  of  the  general  economic  depression. 
*  *  *  Such  an  important  remedial  right  cannot  be 
lost  by  mere  implication.  And  to  hold  that  the 
court  has  the  discretion  to  deny  or  to  grant  the 
debtor's  right  to  redeem  at  the  reappraised  value 
or  at  the  value  fixed  by  the  court,  dependent  on 
general  equitable  considerations,  would  be  to  re- 
write the  Act,  so  as  to  vest  in  the  court  a  power 
which  Congress  did  not  plainly  delegate.  This 
discretionary  power  of  the  court  is  exhausted 
when  the  court  terminates  the  proceedings  or 
accelerates  their  termination.  Such  termination 
can  be  effected  only  pursuant  to  the  precise  pro- 
cedure which  Congress  has  provided.  And  so  we 
return  to  our  reconciliation  of  the  two  apparently 
conflicting  provisos  of  Section  75  (s)  (3). 

uWe  hold  that  the  debtor's  cross-petition  should 
have  been  granted;  that  he  was  entitled  to  have 
the  property  reappraised  or  the  value  fixed  at  a 
hearing;  that  the  value  having  been  determined 
at  a  hearing  in  conformity  with  his  request,  he 
was  then  entitled  to  have  a  reasonable  time,  fixed 
by  the  court,  in  which  to  redeem  at  that  value ;  and 
that  if  he  did  so  redeem,  the  land  should  be  turned 
over  to  him  free4  and  clear  of  encumbrances  and 
his  discharge  granted.  Only  in  case4  the  debtor 
failed  to  redeem  within  a  reasonable  time  would 
the  court  be  authorized  to  order  a  public  sale." 
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In  the  case  of  In  re  Anderson,  23  Federal  Supple- 
ment 857,  the  Court,  in  commenting  on  the  decision  in 
this  case  of  Wright  v.  Mountain  Trust  Bank  cited  by 
appellant,  says  : 

"In  the  language  of  the  decision,  'Paragraph  3 
also  provides  that  "if  *  *  *  the  debtor  at  any  time 
*  *  *  is  unable  to  refinance  himself  within  three 
years, "  the  court  may  close  the  proceedings  by 
selling  the  property.  This  clause  must  be  inter- 
preted as  meaning  that  the  court  may  terminate 
the  stay  if  after  a  reasonable  time  it  becomes  evi- 
dent that  there  is  no  reasonable  hope  that  the 
debtor  can  rehabilitate  himself  within  the  three- 
year  period.'  But,  for  the  farmer  debtor  to  re- 
habilitate himself  financially  or  refinance  himself 
within  the  meaning  of  the  provisions  of  subsection 
(s)  of  section  75,  is  it  necessary  that  he  place  him- 
self in  position  to  pay  in  full  all  his  creditors, 
secured  or  unsecured,  or  both?  Or,  is  it  only 
necessary  that  the  debtor  shall  be  able,  during  the 
statutory  period  of  the  moratorium,  to  pay  a  fair 
rental  upon  the  property  which  he  retains  under 
subsection  (s),  both  real  and  personal,  with  the 
exception  of  his  unencumbered  exemptions,  and 
within  such  period  put  himself  in  position  to  pay 
for  said  property  at  its  appraised,  or,  if  reap- 
praised, at  its  reappraised  value?  A  careful  read- 
ing of  subsection  (s)  of  section  75  in  the  light  of 
the  entire  section  shows,  I  think,  that  the  latter 
meaning  was  intended. 

"It  must  not  be  forgotten  that  we  are  dealing  with 
a  ^bankruptcy  law  that  has  for  its  purpose  the 
salvaging  of  farmers  who  are  insolvent  and  unable 
to  pay  their  debts  in  full.'- 
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The  Court  also,  in  commenting  upon  the  right  of  the 
secured  creditor  to  demand  a  public  sale  where  the 
farmer  is  in  a  position  to  pay  the  original  appraised 
value,  says : 

" Pursuing  this  undoubted  right,  the  secured  cred- 
itor may  deprive  the  farmer  of  the  intended  ulti- 
mate benefit  of  the  provisions  of  the  Act  which  is 
the  saving  of  his  farm.  Yet  I  think  it  was  in  the 
mind  of  Congress  that  the  ordinary  secured  cred- 
itor would  usually  be  willing  to  accept,  in  lieu  of 
his  security,  its  fair  cash  value  as  established  by  a 
fair  appraisal ;  that  the  farmer  to  refinance  him- 
self within  the  meaning  of  the  Act  should  be  com- 
pelled to  refinance  not  his  full  indebtedness  but 
only  the  appraised  value  of  the  encumbered  prop- 
erty as  well  as  the  unencumbered  property  re- 
tained by  him ;  that  he  should  not  be  compelled,  in 
any  case,  to  refinance  the  entire  secured  indebted- 
ness, if  such  indebtedness  exceeds  the  value  of  its 
security  except  to  the  extent  that  he  might  have 
other  property  or  assets  available  for  that  pur- 
pose. Otherwise,  judging  from  observation  and 
experience,  section  75,  subsection  (s),  intended  to 
meet  a  great  financial  crisis  among  the  farmers, 
can  be  helpful  in  comparatively  few  cases. " 


THREE  YEAR  MORATORIUM  IS  NOT  A  REDEMPTION 
STATUTE. 

Appellant,  in  its  brief,  beginning  on  page  17,  at- 
tempts to  compare1  the  three  year  moratorium  or  three 
year  period  of  rehabilitation  to  a  redemption  period. 
This  comparison  is  not  supported  by  any  authority 
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cited  by  appellant.  Furthermore,  it  is  clear  that  it  is 
not  a  redemption  period  in  the  manner  contended  by 
the  appellant.  The  Bankruptcy  Act  itself,  Section 
75  (s)  (3),  shows  that  even  after  the  three  year  mora- 
torium has  expired  and  after  the  property  has  been 
advertised  for  sale  and  sold,  the  redemption  period 
starts.  The  Act  says  that  debtor  shall  have  ninety 
days  to  redeem  any  property  sold  at  such  sale.  If  the 
debtor,  during  this  ninety  day  period,  fails  to  redeem, 
then  he  is  forever  foreclosed  immediately  from  his 
property.  The  Bankruptcy  Act,  however,  does  not  give 
any  such  effect  to  the  three  year  moratorium.  All  that 
the  three  year  moratorium  provides  is  that  if  he  fails 
to  do  certain  things,  the  creditor  may,  at  the  expiration 
of  three  years,  take  certain  legal  steps,  as  a  result  of 
which  lie  (may  start  the  running  of  a  true  redemption 
period. 

The  appellee  does  not  see  how  any  of  the  other  cases 
cited  by  appellant  apply  specifically  in  the  case  at  bar, 
to-wit : 

In  re  Carter,  56  Fed.  Supp.  385 ; 

Corey  v.  Blake,  136  F.  (2d)  162; 

Hard  v.  Kirkpatrick,  91  F.  (2d)  875; 

Home  Building  and  Loan  Ass'n  v.  Blaisdell,  290 

U.  S.  398,  54  S.  Ct.  231 ; 
Stratton  v.  New,  51  S.  Ct.  465. 
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CONCLUSIONS. 

In  view  of  the  foregoing"  facts  and  decisions,  the 
appellee  contends: 

1.  That  the  appellee  should  be  permitted  to  acquire 
his  property  free  and  clear  of  liens  and  encumbrances: 

a.  By  payment  of  the  original  balance  due  on  the 
original  appraisal ; 

b.  By  payment  of  the  balance  due  on  a  reappraised 
value  if  his  present  petition  be  granted ;  or 

c.  By  payment  of  a  sum  fixed  by  the  Court  as  being 
reasonable  and  representing  the  true  value  of  the  prop- 
erty, since,  as  stated  by  the  United  States  Supreme 
Court  in  the  case  of  Wright  v.  Central  Life  Insurance 
Company,  85  Law  Edition,  page  185: 

<<*  *  *  ^ne  deDtor  must  be  accorded  an  oppor- 
tunity, on  his  request,  to  redeem  the  property  at 
the  reappraised  value  or  at  a  value  fixed  by  the 
court  before  the  court  may  order  a  public  sale." 

2.  That  the  case  of  in  re  Miller,  48  Supplement  13, 
is  not  controlling  for  the  following  reasons: 

a.  In  that  case  the  bankrupt  had  failed  in  every 
way  to  comply  with  the  order  of  the  Court  during  the 
period  of  moratorium,  and  the  petitioner  would  have 
had  a  right  to  request  a  foreclosure  even  prior  to  the 
expiration  of  a  moratorium  period  because  of  bank- 
rupt's default;  whereas  in  the  present  case  the  Con- 
ciliation Commissioner  has  found  that  the  bankrupt 
complied  in  every  respect  with  the  order  of  the1  Court 
granting  the  moratorium,  paid  each  year  the  rental 
value  of  the  property  as  fixed  by  the  Court,  and  the 
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I 

APPELLEE  DID  NOT  FILE  A  CROSS  APPEAL  FROM  THE 

DISTRICT  JUDGE'S  DECISION  ON  THE  SECOND  QUESTION 

PRESENTED  TO  HIM.  THEREFORE,  THE  ISSUE  THERE 

INVOLVED  IS  NOT  BEFORE  THIS  COURT. 

As  stated  in  appellant's  original  brief,  two  questions  were 
certified  by  the  Conciliation  Commissioner-Referee  to  the 
District  Judge,  who  held  that  the  first  question  should  be 
answered  in  the  affirmative  and  the  second  question  in  the 
negative.  Appellant  appealed  from  that  portion  of  the  de- 
cision of  the  District  Judge  which  pertained  solely  to  the 
first  question.  Appellee  did  not  file  a  cross-appeal  from  the 
District  Judge's  decision  on  the  second  question. 

In  appellee's  brief  he  makes  no  serious  attempt  to  contro- 
vert appellant's  contention  as  to  the  legal  issue  involved  in 
the  first  question,  and,  in  fact,  supports  the  statement  made 


in  his  attorney's  letter  dated  April  19,   1943,  addressed  to 
The  Federal  Land  Bank  of  Berkeley,  where  it  was  said: 

"I  am  inclined  to  agree  with  you  that  your  bank  is 
technically  within  the  law  and  that  since  Mr.  Paulsen 
did  not  actually  pay  into  court  the  appraised  value 
within  three  years,  he  has  no  technical  right  to  make 
this  payment  now;  .  .  ."  (TR.  31-1) 

Appellee's  additional  facts,  listed  on  pages  1  to  6  of  his 
brief,  as  well  as  his  argument,  are  devoted  almost  exclusively 
to  the  second  question  and  the  contention  that  there  are 
equitable  principles  in  favor  of  the  appellee  which  should 
make  the  correspondence  which  passed  between  the  appellee's 
attorneys  and  The  Federal  Land  Bank  of  Berkeley  pertinent 
to  the  issue,  and,  in  fact,  controlling.  The  second  question 
certified  to  the  District  Judge  was: 

"2.  Whether,  under  the  circumstances  in  this  case  as 
set  forth  by  the  correspondence  attached  to  the  bank- 
rupt's petition  for  reappraisal,  the  appellant  is  estopped 
to  deny  that  the  bankrupt  is  entitled  to  a  reappraisal 
of  said  property." 

The  District  Judge  answered  this  in  the  negative.  Since 
no  appeal  was  taken  therefrom  by  the  bankrupt,  it  is  sub- 
mitted that  the  question  is  not  before  this  Court.  However, 
so  that  appellant's  views  will  be  available  in  case  this  Court 
should  consider  that  the  question  is  before  it,  appellant  sub- 
mits this  reply  brief. 

II 

THERE  IS  ABSOLUTELY  NO  BASIS  FOR  APPELLEE'S  ATTEMPT 

TO  PLACE  UPON  APPELLANT  THE  BLAME  FOR  HIS 

FAILURE  TO   COMPLY  WITH  THE   ORDERLY 

PROCEDURE    OF    SECTION    75(S)(3). 

As  a  major  premise,  it  is  necessary  to  have  in  mind  the 
fact  that  the  three-year  stay  expired  not  later  than  March 
25,  1943.  Appellee  makes  much  of  the  fact  that  under  date 


of  March  24,  1943,  a  letter  was  written  by  his  attorneys  to 
The  Federal  Land  Bank  of  Berkeley.  (TR.  28,  29)  The  first 
letter  written  by  the  Bank  to  appellee's  attorneys  was  dated 
April  2,  1943.  (TR.  30)  There  had  been  no  previous  discus- 
sion or  correspondence  on  the  subject  by  or  between  the 
appellee  and  appellant.  It  is  therefore  evident  that  The 
Federal  Land  Bank  of  Berkeley  could  not  possibly  have  said 
anything  to  the  bankrupt  or  his  attorneys  during  the  three 
year  stay,  that  would  have  in  any  way  whatsoever  influenced 
them  regarding  a  compliance  with  the  statute,  which  pro- 
vides that  "At  the  end  of  three  years,  or  prior  thereto,  the 
debtor  may  pay  into  court  the  amount  of  the  appraisal .  .  ." 

The  additional  "facts"  set  forth  in  appellee's  brief  (pages 
1-6)  show  that  he  bases  his  contention  on  wholly  immaterial 
and  irrelevant  matters.  We  shall  answer  them  seriatim. 

His  "fact"  number  1  (page  1)  is  that  appellant  was  the 
only  creditor  objecting  to  appellee's  compromise  offer.  This 
is  not  material,  nor,  if  it  were,  would  it  be  unusual,  since 
appellant  was  the  only  creditor  having  a  lien  on  appellee's 
farm. 

His  "fact"  number  2  (pages  1  and  2)  is  that  he  paid  the 
rental  which  the  statute  required  him  to  pay,  and  thereby 
acted  in  good  faith.  If  he  had  not  paid  the  rental,  the  three- 
year  stay  could  have  been  shortened.  His  compliance  with 
the  law  does  not  entitle  him  to  any  unusual  favors  which  are 
not  given  him  by  the  statute. 

His  "fact"  number  3  (page  3)  is  that  appellant  did  not 
ask  for  a  reappraisal  during  the  three  years,  and,  apparently, 
that  this  lured  appellee  into  failing  to  comply  with  the 
statute.  The  cause  and  effect,  as  conceived  by  appellee,  are 
entirely  without  relativity  or  logic.  The  statement  that  on 
March  24,  1943,  appellee  "informed  appellant  that  he  had 
refinanced  himself  and  could  pay  the  entire  balance  due  into 
court"  is  very  misleading,  as  will  readily  be  seen  upon  reading 
the  letter  of  March  24,  1943.   (TR.  28,  29)   After  stating 


appellee's  financial  condition,  the  letter  ended  with:  "I  have 
in  mind  an  extension  of  time  with  light  payments."  This  is 
the  direct  converse  of  an  offer  or  intention  to  make  payment 
during  the  three-year  period,  or  at  the  end  thereof.  Further- 
more, in  his  letter  of  April  5,  1943,  (TR.  31-b)  it  was  made 
very  clear  that  he  never  intended  to  pay  the  appraised  value 
into  court.  His  attorney  said: 

"Mr.  Paulsen  advises  me  that  he  is  ready  to  pay  into 
court  the  balance  due  on  the  appraised  value  of  the 
property  after  deduction  of  principal  payments  made 
by  him  by  way  of  rental"* 

The  courts  have  held  that  rental  may  not  be  credited  on  the 
appraised  or  reappraised  value  when  a  bankrupt  attempts 
to  redeem  under  the  provisions  of  Section  75  (s)  (3).  Wilson 
v.  Dewey y  133  F.  (2d)  962;  Farmers  Bank  of  Lohman  v. 
Thompson,  139  F.  (2d)  408;  In  re  Schmidt,  54  Fed.  Supp. 
262. 

His  "fact"  number  4  (page  3)  also  contains  misleading 
statements.  It  is  said  that  "prior  to  replying  to  this  letter,  the 
appellant  filed  its  petition  of  March  29,  1943."  It  is  true  that 
the  petition  was  so  dated,  but  it  was  verified  on  March  31, 
1943,  (TR.  24)  and,  although  the  date  it  was  filed  with  the 
Conciliation  Commissioner  does  not  appear  in  the  Transcript 
of  Record,  it  was  not  received  by  or  filed  with  the  Concilia- 
tion Commissioner  until  on  or  after  April  6,  1943. 

His  statement  in  his  "fact"  number  4-1,2  (pages  3  and  4) 
also  shows  that  his  intention,  even  after  the  three  years  had 
expired,  was  to  pay  the  original  appraised  value,  less  the 
rental  paid  by  him.  There  is  no  showing  whatsoever  that  he 
ever  had  or  has  had  the  ability  to  pay  the  original  appraised 
value  in  full,  and  he  never  offered  to  do  so. 

In  his  "fact"  number  4-3  (page  4)  he  says  that  through- 
out the  three  years  appellant  would  have  refused  to  accept 

♦Emphasis   added   to   all   Quotations. 


"such  payment .  .  .  thus  showing  to  the  appellee  that  the 
making  of  said  payment  would  be  merely  an  idle  gesture." 
The  letter  from  M.  G.  Hoffmann  (TR.  31-e)  referred  to  by 
appellee  as  showing  him  that  the  making  of  the  payment 
would  have  been  an  idle  gesture,  was  dated  April  9,  1943, 
fifteen  days  after  the  time  for  making  the  payment  into 
court  had  expired.  Furthermore,  it  was  not  stated  in  said 
letter  that  appellant  "would  have  refused  to  accept  such  pay- 
ment." What  was  said,  after  explaining  the  reasons,  was  that 
"should  the  debtor  have  complied  with  the  .  .  .  Act,  we  would 
have  requested  a  reappraisal."  (TR.  31-f)  This  was  appellant's 
statutory  right  and  is  no  basis  for  appellee's  statement  that 
appellant  was  "apparently  hoping  to  gain  by  the  enhancement 
of  value  to  the  property  resulting  from  appellee's  desperate 
efforts  to  save  his  home."  The  original  appraisal  was 
$3,000.00,  and  on  March  29,  1943,  the  indebtedness  under 
appellant's  deed  of  trust  was  $7,801.79.  (TR.  21)  Appellant 
had  loaned  appellee  $5,500.00  on  September  3,  1935.  Appel- 
lee was  adjudicated  bankrupt  on  May  1,  1939.  In  view  of  the 
trend  toward  higher  values  between  these  periods  there  was 
little  reason  for  appellant  to  believe  that  property  upon 
which  it  had  loaned  $5,500.00  was  actually  worth  but 
$3,000.00  less  than  four  years  later,  even  without  taking  into 
consideration  the  "enhancement  of  value."  Appellee  valued 
the  property  at  $10,000.00  in  his  schedules.  (TR.  8) 

His  "fact"  number  4-4  (page  4)  refers  to  a  letter  dated 
April  13,  1943,  (TR.  31-i)  in  which  it  was  stated  by  appel- 
lee's attorneys  that  appellee's  wife  had  an  inheritance  which 
might  be  used  to  compromise  the  indebtedness  due  appellant 
rather  than  sacrifice  their  pigs.  This  letter  was  written  very 
soon  after  appellee's  other  letters,  wherein  it  was  stated  that 
"he  could  by  selling  all  of  his  livestock  and  liquidating  his 
assets"  pay  the  amount  necessary  to  be  paid  through  the 
bankruptcy  court.  It  seems  quite  probable  that  the  inherit- 
ance was  available  when  the  previous  letters  were  written, 


and  that  the  plea  about  not  selling  the  pigs  because  of  "war 
conditions"  was  more  for  effect  than  it  was  for  cause. 

His  "facts"  number  4-5,  7  (page  5)  in  which  he  again 
stresses  the  "war  effort"  and  the  desire  (after  the  three  years 
had  expired)  to  procure  appellant's  consent  to  a  reappraisal 
so  he  could  "save  his  ranch  and  pigs"  also  fails  to  ring  true. 
With  the  poor  showing  appellee  had  made  during  approxi- 
mately eight  years  since  he  had  procured  the  loan  from  ap- 
pellant, it  could  easily  be  assumed  that,  if  some  other  farmer 
acquired  the  property,  there  would  be  a  more  substantial 
boost  to  the  "war  effort"  than  if  appellee  continued  to  oper- 
ate the  farm. 

His  "fact"  number  4-6,  7  (page  5)  is  another  attempt  to 
show  that  the  equities,  if  not  the  law,  are  on  his  side  simply 
because  he  allegedly  acted  in  good  faith  and  worked  on  his 
farm  during  the  three-year  stay,  and,  because  appellant  "acted 
solely  with  the  view  of  obtaining  possession  of  the  ranch." 
Apparently  he  feels  that  appellant  should  be  estopped  from 
insisting  on  its  legal  rights,  because  it  did  not  ask  for  a  re- 
appraisal. It  hardly  seems  that  he  is  entitled  to  the  special 
considerations  which  he  apparently  thinks  he  should  have  be- 
cause he  worked  on  the  farm  during  the  three-year  stay 
period.  It  has  always  been  assumed  that  in  enacting  Section 
75  Congress  contemplated  that  a  farmer-debtor  would  work 
hard  and  do  everything  possible  in  a  last  final  effort  to  save 
his  farm  by  complying  with  the  statutory  procedure  ivithin 
the  three -year  stay  period. 

There  are  no  equities  in  favor  of  appellee.  Even  if  there 
were,  the  courts  have  held  that  equitable  principles  may  not 
be  substituted  for  the  "orderly  procedure"  prescribed  by  the 
statute.  In  Bor  chard  v.  California  Bank,  107  F.  (2)  96,  (310 
U.  S.  311,  60  S.Ct.  957),  this  Court  early  in  the  judicial 
history  of  the  present  Frazier-Lemke  Act  held,  in  effect,  that 
where  a  bankrupt  had  procured  the  same  benefits  under  an 


agreement  with  his  creditors  as  he  would  have  been  able  to 
procure  by  an  order  under  Section  75  (s)  (2) ,  he  should  not 
be  entitled  to  an  additional  three-year  stay  merely  because 
the  statutory  procedure  had  not  been  followed  to  the  letter. 
The  Supreme  Court  of  the  United  States  disagreed  and  held 
that  the  orderly  procedure  of  the  statute  must  be  followed. 
Since  said  decision  it  has  been  necessary  for  their  own  protec- 
tion for  creditors  to  insist  that  the  "orderly  procedure"  be 
followed,  and  not  to  permit — even  though  they  might  be 
inclined  to  do  so — and  deviation  from  the  law.  Accordingly, 
appellant  was  in  no  position  to  consent  to  a  "compromise"  in 
lieu  of  payment  of  the  appraised  value  into  court,  nor  to 
a  reappraisal  after  the  expiration  of  the  three-year  stay. 

His  "fact"  number  4-8  (page  6)  states  that  appellee  has 
been,  since  March  24,  1943,  ready,  able  and  willing  to  "pay 
the  balance  due,  etc."  This  is  further  proof  of  the  fact  that 
under  no  circumstances  would  he  have  paid  into  court  more 
than  the  difference  between  the  appraised  or  reappraised 
value  and  the  rental  he  had  paid  during  the  three-year  stay. 

Appellee's  Argument  is  almost  entirely  a  repetition  of  the 
arguments  contained  in  his  additional  "facts."  He  repeats 
that  the  facts  show  that  appellee  notified  appellant  "prior  to 
the  expiration  of  the  period  that  he  was  refinanced."  He  also 
repeats  his  reference  to  the  "balance  due"  on  the  original 
appraisal,  (page  11)  His  "prior"  notice  was  his  letter  of 
March  24,  1943,  written  in  Reno,  Nevada,  the  day  before 
the  three-year  stay  expired,  and  mailed  to  appellant  in  Berk- 
eley, California.  The  letter  clearly  was  not  a  tender,  but  was 
a  request  for  an  extension  of  time.  (TR.  28,  29)  Payment 
into  court  is  a  statutory  requirement.  The  letter  shows  un- 
equivocally that  upon  its  receipt  there  was  nothing  appellant 
could  have  done,  before  the  end  of  the  three  years,  that  could 
have  helped  appellee  pay  the  appraised  value  into  court,  as- 
required  by  the  statute.  Section  75  (s)  (3)  does  not  provide 
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for  a  compromise  of  composition  with  creditors,  but  pro- 
vides for  a  redemption  through  the  bankruptcy  court.  We 
have  no  less  an  authority  than  the  Supreme  Court  of  the 
Uniter  States  that  the  first  proviso  of  Section  75  (s)  (3)  con- 
stitutes a  redemption  statute.  The  word  "redeem"  was  first 
applied  to  the  effect  of  paying  the  appraised  or  reappraised 
value  into  court  in  Wright  v.  Union  Central  Life  Insurance 
Company,  311  U.  S.  273,  61  S.  Ct.  196,  85  L.  ed.  184. 

In  his  brief  appellee  says: 

"In  the  present  case  the  appellee  is  only  asking  that  he 
be  given  an  opportunity  to  redeem  his  property  at  the 
original  appraised  value,  or  at  a  reappraised  value  or  at 
a  value  fixed  by  the  Court  before  the  Court  orders  a 
public  sale."  (page  12) 

This  is  conceded.  However,  he  had  this  opportunity  for  the 
full  three-year  period  which  Congress  provided.  Now  he  is 
"only  asking"  this  Court  to  grant  him  a  right  that  Congress 
did  not  see  fit  to  grant  any  debtor. 

Ill 

APPELLEE'S  ATTEMPT  TO  DISTINGUISH  THE  MILLER  CASE 
WILL  NOT  BEAR  CLOSE  SCRUTINY 

Appellee  seeks  to  distinguish  the  instant  case  from  ///  re 
Miller,  48  Fed.  Supp.  13.  The  question  in  the  Miller  case  was 
exactly  the  same  as  the  first  question  in  the  instant  case;  that 
is,  whether  a  bankrupt  under  Section  75  (s)  has  the  legal 
right  to  have  his  property  reappraised  after  the  expiration 
of  the  three-year  period  where  he  failed  to  pay  the  appraised 
value  into  court,  or  even  to  attempt  to  do  so,  during  the 
three-year  period,  and  the  creditor  had  therefore  taken  steps 
toward  having  a  trustee  appointed  and  the  estate  liquidated. 

The  distinction,  according  to  appellee,  is  that  in  the  Miller 
case  the  bankrupt  was  unable  to  refinance  himself  during 


the  three-year  stay.  On  the  other  hand,  appellee  claims  that 
in  the  instant  case  "the  bankrupt  notified  the  appellant  prior 
to  the  expiration  of  the  period  that  he  was  refinanced."  This 
is  a  tenuous  distinction  which  will  not  bear  close  examination. 
There  certainly  could  be  no  better  evidence  of  the  fact  that 
a  bankrupt  "is  unable  to  refinance  himself  within  three  years" 
than  the  fact  that  he  did  not  do  so.  Since  Congress  provided 
for  the  appointment  of  a  trustee  and  liquidation  of  the  es- 
tate where  a  bankrupt  does  not  refinance  himself  within  the 
three  years,  this  Court,  in  order  to  hold  with  the  bankrupt 
would  have  to  "rewrite"  the  fore  part  of  Sec.  75  (s)  (3) . 

IV 

APPELLEE  HAS  CONFUSED  THE  PROCEDURES  UNDER  THE 

FIRST  AND  UNDER  THE  SECOND  PROVISO 

OF  SECTION  75(S)(3) 

Appellee  contends  that  the  "three-year  moratorium  is  not 
a  redemption  statute."  In  support  of  this  contention  appellee 
refers  to  the  ninety-day  redemption  period  provided  for  in 
Section  75  (s)  (3)  where  the  property  is  sold  at  public  auc- 
tion under  the  provisions  of  the  second  proviso  of  Section 
75  (s)  (3) .  Appellee  has  confused  the  two  procedures.  In  the 
instant  case  the  provisions  of  the  first  proviso  and  not  the 
second  proviso  are  involved.  If  appellant  prevails  the  prop- 
erty will  be  sold  either  by  the  bankruptcy  trustee  or  under 
appellant's  deed  of  trust,  and  appellee  will  have  an  oppor- 
tunity to  bid.  Furthermore,  as  appellee  was  advised  in  appel- 
lant's letter  of  April  17,  1943,  (TR.  31-i  to  31-1)  if  appel- 
lant acquires  title  it  will  establish  a  sales  price  based  upon  the 
market  value  of  the  property,  and  the  bankrupt  will  have  an 
equal  opportunity  to  buy  the  property  at  such  sales  price  for 
cash.  Except  for  appellee's  apparent  belief  that  upon  a  re- 
appraisal the  value  of  the  property  will  be  established  at  less 
than  its  market  value,  it  is  difficult  to  see  why  the  procedure 
suggested  by  appellant  in  said  letter  of  April  17,  1943,  would 
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not  have  been  preferable  to  appellee.  By  the  time  the  prop- 
erty would  have  been  offered  for  sale,  the  little  pigs  would 
no  doubt  have  matured,  and  it  would  not  have  been  necessary 
for  appellee  either  to  sacrifice  the  little  pigs  or  to  use  his 
wife's  inheritance.  He  would  still  have  been  entitled  to  his 
discharge  in  bankruptcy. 

CONCLUSIONS 

Appellant  can  not  see  that  appellee  has  submitted  any 
authority,  or  any  pertinent  argument,  against  the  legal  prin- 
ciple set  forth  in  appellant's  Statement  of  Points  on  Appeal. 
(TR.  47)  It  is  respectfully  submitted  that  the  second  ques- 
tion certified  to  the  District  Judge  is  not  before  this  Court, 
or,  if  it  is,  that  it  must  again  be  answered  in  the  negative,  as 
it  was  answered  by  the  District  Judge. 

Richard  W.  Young, 
M.  G.  Hoffmann, 
Percy  A.  Smith, 

Attorneys  for  Appellant 
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In  the  District  Court  of  the  United  States  in  and 

for  the  District  of  Montana 

Great  Falls  Division. 

No.  305. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BIRAN  CONNOLLY  and 
DANIEL  CONNOLLY, 

Defendants. 

Be  It  Remembered,  that  on  November  22,  1941,  a 
Complaint  was  duly  filed  herein,  in  the  words  and 
figures  following*,  to-wit:  [2] 

[Title  of  District  Court  and  Cause.] 

COMPLAINT 

The  United  States  of  America,  a  sovereign  power, 
by  the  Attorney  of  the  United  States,  in  and  for 
the  District  of  Montana,  acting  under  the  author- 
ity and  direction  of  the  Attorney  General  of  the 
United  States,  brings  this  suit  against  the  above- 
named  defendant,  and  for  its  cause  of  action  com- 
plains and  alleges  as  follows,  to-wit : 

I. 

That  the  District  Court  of  the  United  States,  in 
and  for  the  District  of  Montana,  has  jurisdiction 
herein,  for  the  reason  that  the  United  States  of 
America  is  the  party  plaintiff. 
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IT. 

That  the  defendants,  Biran  Connolly  and  Daniel 
Connolly,  are,  one  and  both,  citizens  of  the  state  and 
district  of  Montana,  residing  near  the  town  of 
Blackfoot  [3]  in  the  county  of  Glacier,  in  the  state 

and  district  of  Montana. 

III. 

That  the  Blackfeet  Indian  Reservation  was  estab- 
lished by  Executive  Proclamation,  pursuant  to  a 
treaty  concluded  between  the  plaintiff  herein  and 
the  Blackfeet  and  other  tribes  of  Indians,  said  Black- 
feet  Indian  Reservation  being  thereafter  diminished 
in  the  land  area  thereof  by  Article  IX  of  an  act  to 
ratify  and  confirm  an  agreement  with  the  Gros  Ven- 
tre, Piegan,  Blood,  Blackfeet,  and  River  Crow  In- 
dians in  Montana  (28  Stat.  113),  approved  May  1, 
1888,  and  Article  I  of  Section  9  of  the  agreement 
with  Indians  of  the  Blackfeet  Indian  Reservation 
in  Montana,  dated  and  signed  at  Blackfeet  Agency, 
Montana,  on  the  26th  day  of  September,  1895,  the 
said  Blackfeet  Indian  Reservation  embracing  a 
tract  of  land  within  the  present  judicial  district  of 
Montana,  which  is  set  apart  for  the  exclusive  use 
and  occupation  of  the  Indians  of  the  Blackfeet  In- 
dian Reservation  in  Montana,  the  boundaries  of 
said  diminished  reservation  now  being  defined  by 
the  terms  of  said  agreements  as  follows: 

Beginning  at  a   point  in   the   middle   of  the 
main  channel  of  the  Marias  River  opposite  the 
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mouth  of  Cut  Bank  Creek;  then  up  Cut  Bank 
Creek,  in  the  middle  of  the  main  channel  there- 
of, twenty  miles,  following  the  meanderings  of 
the  Creek;  thence  due  north  to  the  northern 
boundary  of  Montana;  thence  west  along  said 
boundary  to  a  point  on  the  northern  boundary 
of  the  reservation  due  north  from  the  summit 
of  Chief  Mountain,  and  running  thence  south 
to  said  summit ;  thence  in  a  straight  line  to  the 
most  northeasterly  point  of  Flat  Top  Crag; 
Thence  to  the  most  westerly  of  the  mouths  of 
Divide  Creek;  thence  up  said  Creek  to  a  point 
where  a  line  drawn  from  the  said  northeasterly 
point  of  Flat  Top  Crag  to  the  summit  of  Divide 
Mountain  intersects  Divide  Creek;  thence  to 
the  summit  of  Divide  Mountain ;  thence  in  a 
straight  line  to  the  Western  extremity  of  lower 
[4]  Two  Medicine  Lake;  thence  in  a  straight 
line  to  a  point  on  the  southern  line  of  the 
right-of-way  of  the  Great  Northern  Railway 
Company  four  miles  west  to  the  western  end 
of  the  lower  bridge  across  the  North  Fork 
of  the  Two  Medicine  River;  thence  in  a 
straight  line  to  the  summit  of  Heart  Butte,  and 
thence  clue  south  to  the  southern  line  of  the 
present  reservation,  which  is  a  point  on  the 
north  fork  of  Birch  Creek,  thence  easterly 
dowrn  the  north  fork  of  Birch  Creek  to  the  main 
stream  of  Birch  Creek;  thence  down  Birch 
Creek,  in  the  middle  of  the  main  channel  there- 
of, [arias  River  down  the  Marias 
River,  in  the  mid  tmel  thei 
of,  to  the  place  of  beginning; 
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that  all  lands  and  premises  within  said  boundaries 
now  constitute  the  Blackf eet  Indian  Reservation  and 
are  located  within  the  state  and  district  of  Mon- 
tana; that  all  of  the  lands  hereinafter  described  are 
located  and  situated  within  the  present  boundaries 
of  the  Blackf  eet  Indian  Reservation  and  are  allotted 
Indian  lands  of  Indians  of  the  Blackfeet  Indian 
Reservation  in  Montana,  words  of  the  plaintiff  here- 
in, and  are  lands  and  premises  within  the  exclusive 
jurisdiction  of  this  Court. 

That  the  plaintiff  was,  at  all  the  times  herein 
mentioned,  ever  since  has  been,  and  now  is,  the  ab- 
solute owner  in  fee  simple  of,  and  entitled  through 
its  Indian  wards,  as  aforesaid,  to  the  undisputed 
possession  and  control  of  all  of  the  said  lands  and 
premises  of  the  Blackfeet  Indian  Reservation. 

IV. 

That  the  above-named  defendants,  Biran  Con- 
nolly and  Daniel  Connolly,  are,  one  and  both,  Indian 
persons,  wards  of  the  Government  of  the  United 
States  and  under  the  charge  of  the  Superintendent 
in  charge  of  the  Blackfeet  Indian  Reservation,  in 
the  state  and  district  of  Montana.  [5]  That  the  de- 
fendant, Biran  Connolly,  is  entitled  to  grazing  priv- 
ileges  on   said   Blackfeet   Indian   Reservation    for 
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255  head  of  cattle  on  the  following  described  lands 

and  premises: 

Sections  23,  24,  25,  26,  27,  28,  33,  34,  35  and  36, 
Township  35  North,  Range  9  West  and  the 
Southwest  Quarter  of  Section  24,  Southeast 
Quarter  of  Section  29,  North  Half  Southeast 
Quarter,  Northeast  Quarter  Southwest  Quar- 
ter, East  Half,  Southeast  Quarter  Southwest 
Quarter,  Section  28,  the  West  Half  West  Half 
Section  27,  the  North  Half  Northeast  Quarter, 
South  Half  North  Half,  Section  33,  Township 
34  North,  Range  9  West.  The  Southeast  Quar- 
ter Northwest  Quarter,  Southeast  Quarter  of 
Section  9,  Northeast  Quarter  of  Section  10, 
North  Half,  Northwest  Quarter  Southwest 
Quarter,  Northeast  Quarter  Southeast  Quar- 
ter, Section  15 ;  Northwest  Quarter,  West  Half 
Northeast  Quarter,  Section  15,  Southeast  Quar- 
ter Section  10,  Southwest  Quarter,  South  Half 
Northwest  Quarter,  Section  11,  Township  33 
North,  Range  9  West. 

V. 

That  for  many  months  last  past  and  in  particu- 
lar from  on  or  about  the  6th  day  of  August,  1941, 
to  and  inclusive  of  the  date  of  the  filing  of  this 
complaint,  the  abovenamed  defendants,  Biran  Con- 
nolly and  Daniel  Connolly,  drove,  or  caused  to  be 
driven,  drifted  and  allowed  to  drift,  and  herded 
upon  the  allotted  lands  and  premises  of  said  Black- 
feet  Indian  Reservation,  more  particularly  de- 
scribed, as  follows: 
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Sections  23,  24,  25,  26,  27,  34  and  35,  In 
Township  35  North,  Range  10  West,  Montana 
Principal  Meridian;  Sections  3  and  10,  Town- 
ship 34  North,  Range  9  West,  Montana  Prin- 
cipal Meridian;  Sections  11  and  14,  Township 
35  North,  Range  9  West,  Montana  Principal 
Meridian;  Sections  20  and  21,  Township  35 
North,  Range  9  West,  Montana  Principal  Mer- 
idian; Southwest  Quarter  of  the  Northeast 
Quarter  of  Section  22,  Township  34  North, 
Range  9  West,  Montana  Principal  Meridian; 
Sections  16  and  21,  Township  35  North,  Range 
9  West,  Montana  Principal  Meridian ;  North 
Half  of  Section  11,  Township  35  North,  Range 
9  West,  Montana  Principal  Meridian ;  and 
South  Half  Section  11,  Township  35  North, 
Range  9  West,  Montana  Principal   Meridian; 

[6]  and  other  lands  and  premises  within  the  con- 
fines of  said  Blackfeet  Indian  Reservation,  a  large 
number  of  cattle,  to-wit  approximately  260  head, 
the  exact  number  thereof  being  to  the  Attorney  of 
the  United  States,  in  and  for  the  District  of  Mon- 
tana, unknown,  and  a  large  number  of  horses,  to- 
wit:  approximately  75  head,  the  exact  number 
thereof  being  to  the  Attorney  of  the  United  States. 
in  and  for  the  District  of  Montana,  unknown,  caus- 
ing said  cattle  and  horses  to  graze  and  pasture  on 
and  upon  said  lands  and  premises  and  to  eat  and 
destroy  the  grasses  and  other  feed  and  forage  and 
herbage  growing  thereon; 

That  the  driving,  drifting  and  herding  of  said 
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Cattle  and  horses  on  and  upon  said  lands  and  prem- 
ises, as  aforesaid,  was  done  by  the  said  defendants, 
Biran  Connolly  and  Daniel  Connolly,  intentionally, 
knowingly,  willfully,  unlawfully,  and  without  con- 
sent, and  in  open  defiance  of  the  plaintiff,  its  offi- 
cers and  agents,  and  without  said  defendants  ever 
having  at  any  of  said  times  any  permit  or  any 
other  right  or  authority  whatsoever  to  drive  and 
ing  said  cattle  and  horses  on  and  upon  said  lands 
and  premises,  and  that  the  said  defendants  have 
at  all  the  times  hereinbefore  mentioned,  ever  since 
have  been,  and  now  are  driving,  drifting  and  herd- 
ing said  cattle  and  horses  on  and  upon  said  lands 
and  premises  without  the  consent  of  the  plaintiff 
herein,  its  officers  and  agents,  and  without  the  con- 
sent and  against  the  wishes  of  said  Indians  of  the 
Blackfeet  Indian  Reservation,  and  without  paying 
for  the  privilege  of  grazing  and  herding  said  cattle 
on  and  upon  said  allotted  lands  and  premises  on 
the  Blackfeet  Indian  Reservation  as  aforesaid.  [7] 

VI. 

That  from  on  or  about  the  6th  day  of  August, 
1941,  up  to  and  including  the  date  of  the  filing  of 
this  complaint,  the  said  260  head  of  cattle  and  75 
head  of  horses  grazed  on  and  upon  said  lands  and 
premises  as  hereinbefore  described  and  pastured 
upon  said  lands  and  premises,  and  destroyed  the 
grasses,  Teed,  forage  and  herbage  growing  thereon 
and  are  continuing  so  to  do.  That  the  said  driving, 
drifting,  herding,  and  grazing  of  said  cattle  and 
horses  on  and  upon  the  allotted  lands  and  premises 
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of  said  Blackfeet  Indian  Reservation,  as  aforesaid, 

have  damaged  the  grasses  and  other  feed  and  for- 
age and  herbage  growing  thereon  in  the  sum  of 
$1,341.00. 

VII. 
That  the  plaintiff  has  repeatedly  requested  the 
above-named  defendants,  on  divers  occasions,  to 
remove  said  cattle  and  horses  from  said  lands  and 
premises  but  that  the  defendants  have  always  re- 
fused so  to  do  and  still  refuse  to  do  so ;  that  the  de- 
fendants are  continuing  to  drive,  drift,  allow  to 
drift,  herd,  and  graze  said  cattle  and  horses  on  and 
upon  said  lands  and  premises  and  are  now  driving, 
drifting,  and  allowing  to  drift,  herding,  and  graz- 
ing said  cattle  and  horses  on  and  upon  said  lands 
and  premises  and  will  continue  so  to  do;  that  the 
defendants'  willful  and  wrongful  trespasses,  upon 
said  lands  and  premises,  are  continuous  in  their 
nature;  and  that  the  defendants  are  wholly  insol- 
vent and  unable  to  respond  in  damages  to  the  plain- 
tiff and  its  Indian  wards;  that  a  multiplicity  of 
suits  will  be  necessay  to  protect  and  enforce  the 
rights  of  the  plaintiff  and  its  Indian  wards  in  said 
lands  and  premises,  unless  an  injunction  can  he 
obtained  to  protect  said  lands  and  premises  from 
the  constant  and  unauthorized  use  by  the  said  de- 
fendants; that  [8]  if  the  defendants  are  allowed  to 
continue  the  willful  and  wrongful  trespassing  of 
their  said  cattle  and  horses  on  and  upon  said  lands 
and  premises,  said  lands  and  premises  will  become 
useless  to  the  plaintiff  and  its  Indian  wards,  and  the 
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injuries  and  damages  to  be  suffered  by  the  plain- 
tiff and  its  Indian  wards  will  be  impossible  of  com- 
putation, since  it  will  be  impossible  to  ascertain 
the  damages  to  said  lands  and  premises  if  the  said 
defendants  continue  to  willfully  and  wrongfully 
trespass  their  cattle  and  horses  thereon;  that  un- 
less an  injunction  is  issued  to  protect  the  rights  of 
the  plaintiff  and  its  Indian  wards  in  said  lands 
and  premises,  waste  will  be  committed  on  said 
lands  and  premises  by  the  grazing  and  pasturing 
of  said  cattle  and  horses  thereon  and  by  the  tram- 
pling of  the  grasses,  feed,  forage  and  herbage  grow- 
ing thereon,  by  said  cattle  and  horses — all  to  the 
great  and  irreparable  damage  of  the  plaintiff  and 
its  Indian  wards,  without  an  opportunity  to  collect 
damages  from  the   above-named  defendants. 

VIII. 

That  the  plaintiff  further  avers  that  the  said 
defendants,  Biran  Connolly  and  Daniel  Connolly, 
have  willfully  refused  to  move  their  cattle  and 
horses  from  said  lands  and  premises  and  continue 
and  will  continue  to  trespass  on  and  upon  said 
lands  and  premises  and  will  permit  their  cattle 
and  horses  to  eat  and  destroy  the  grasses,  feed, 
herbage  and  other  forage  growing  thereon,  and  to 
trample  and  destroy  the  same,  and  said  defendants, 
one  and  both,  refused  to  move  their  said  cattle  and 
horses  upon  instructions  of  authorized  officers  of 
the   Indian  Service  when  an  injury  is  being  done 
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to  the  range  of  the  Blackfeet  Indian  Reservation 
by  reason  of  the  improper  handling  of  said  cattle 
and  horses  by  the  said  defendants,  and  said  defend- 
ants will  not  remove  their  said  cattle  and  horses 
from  said  lands  and  premises  unless  compelled  so 
to  do.  [9] 

IX. 
That  the  rated  carrying  capacity  of  the  range  on 
the  said  Blackfeet  Indian  Reservation  is  24  acres 
per  one  head  of  cattle  per  year,  based  on  a  ten- 
month  yearly  period,  and  36  acres  per  one  head  of 
horses  per  year,  based  on  a  ten-month  yearly  per- 
iod, and  6  acres  per  one  head  of  sheep  per  year, 
based  on  a  ten-month  yearly  period. 

X. 

That  the  plaintiff,  by  reason  of  the  foregoing, 
has  no  plain,  adequate  and  complete  remedy  at 
law  herein  against  the  repeated  trespassing  of  the 
defendants,  and  no  remedy  whatsoever,,  save  in  a 
Court  of  equity  where  matters  such  as  those  here- 
inabove set  forth  are  cognizable. 

Wherefore,  the  plaintiff  prays  that  is  recover 
damages,  against  the  said  defendants,  in  the  sum  of 
$1,341.00;  and  that  the  plaintiff  do  have  and  re- 
cover its  cost  and  disbursements  herein  laid  out  and 
expended. 

The  plaintiff  further  prays  that  a  temporary  in- 
junction be  issued  against  the  above-named  defend- 
ants, enjoining  them  from  driving,  drifting,  allow- 
ing to  drift,  herding,   or   conveying   any   livestock 
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whatsoever  on  or  upon,  or  permitting  the  same  to 
be  driven,  drifted  or  allowed  to  drift,  herded,  or  con- 
veyed, or  pastured,  grazed,  or  fed  on  and  upon  any 
of  the  lands  and  premises  hereinbefore  described,  or 
any  part  thereof,  during  the  pendency  of  this  action, 
save  upon  the  lands  and  premises  lawfully  within 
the  possession  of  the  defendants;  and  that  upon 
final  hearing  said  injunction  be  made  permanent 
and  perpetual;  and  that  the  said  defendants  be  re- 
quired to  show  cause,  if  any  they  have,  why  an  in- 
junction pendente  lite  should  not  be  issued  to  enjoin 
them  from  driving,  drifting,  allowing  to  drift,  herd- 
ing, or  conveying  any  live-  [10]  stock  whatsoever 
on  or  upon,  or  permitting  the  same  to  be  driven, 
herded,  drifted,  or  allowed  to  drift,  or  conveyed, 
pastured,  grazed,  or  fed,  on  or  upon  any  of  the 
lands  and  premises  hereinbefore  described,  or  any 
part  thereof,  or  otherwise  interfering  with  the  pos- 
session, use  and  enjoyment  of  said  lands  and  prem- 
ises by  the  plaintiff  and  its  Indian  wards. 

And  for  such  other  and  further  relief  in  the 
premises  as  to  the  Court  may  seem  meet  and  equit- 
able. 

JOHN  B.  TANSIL, 

Attorney    for    the    United 
State,  in  and  for  the  Dis- 
trict of  Montana. 
ROY  F.  ALLAN 

Assistant     Attorney     of     the 
Tinted   States,   in   and   for 
the  District  of  Montana. 
Attorneys    for    the    Plaintiff. 
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United  States  of  America 
District  of  Montana — ss. 

Roy  F.  Allan,  being-  first  duly  sworn,  upon  his 
oath  deposes  and  says: 

That  he  is  a  duly  appointed,  qualified  and  acting 
Assistant  Attorney  of  the  United  States,  in  and 
for  the  District  of  Montana,  and  as  such,  makes 
this  verification  to  the  foregoing  complaint;  that 
he  has  read  the  same  and  knows  the  contents  there- 
of, and  that  the  same  is  true  to  the  best  of  his 
knowledge,  information  and  belief. 
ROY  F.  ALLAN 

Subscribed  and  sworn  to  before  me  this  22nd 
day  of  November,  1941. 

[Seal]  C.  G.  KEGEL 

Deputy  Clerk  of  the  United 
States  District  Court,  in 
and  for  the  District  of 
Montana.  [11] 

DESIGNATION  AND  CONSENT  OF  SERVICE 

Comes  Now  John  B.  Tansil,  Attorney  of  the 
United  States,  in  and  for  the  District  of  Montana, 
and  Roy  F.  x\llan,  Assistant  Attorney  of  the  United 
States,  in  and  for  the  District  of  Montana,  and  pur- 
suant to  Rule  34  of  the  Rules  of  Practice  of  the 
United  States  District  Court  for  the  District  of 
Montana,  hereby  designate  and  consent  that  service 
of  all  subsequent  papers,  in  the  above-entitled  ac- 
tion, except  writs  and  process,  may  be  made  upon 
them,  or  either  of  them,  as  the  attorneys  for  the 
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plaintiff.  United  States  of  America,  at  the  office 
of  the  United  States  Attorney,  219  Federal  Build- 
ing,  Billings,  Montana. 

JOHN  B.  TANSIL, 

Attorney     of    the     United 
States,  in  and  for  the  Dis- 
trict of  Montana. 
ROY  F.  ALLAN 

Assistant     Attorney     of     the 
United   States,   in   and   for 
the  District  of  Montana. 
Attorneys  for  Plaintiff. 
Address:    Rooms  217,  219,  224,  and  228,   Federal 
Building,  Billings,  Montana. 

[Endorsed] :     Filed  Nov.  22,  1941.  [12] 


Thereafter  on  December  13,  1941,  Summons  was 
duly  filed  herein,  in  the  words  and  figures  follow- 
ing, to-wit:   [13] 

[Title  of  District  Court  and  Cause.] 

SUMMONS 

The  President  of  the  United  States  of  America 
To  Biran  Connolly  and  Daniel  Connolly,  the  above- 
named  defendants:  Greeting: 

You  are  hereby  summoned  and  required  to  serve 
upon  Roy  F.  Allan,  Assistant  Attorney  of  the 
United  States,  in  and  for  the  District  of  Montana, 
Plaintiff's  attorney,  whose  address  is  Room  219, 
Federal    Building,    Billings,    Montana,    an    answer 
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to  the  complaint  which  is  herewith  served  upon  you, 
within  twenty  days  after  service  of  this  summons 
upon  you,  exclusive  of  the  day  of  service.  If  you 
fail  to  do  so,  judgment  by  default  will  be  taken 
against  you  for  the  relief  demanded  in  the  com- 
plaint. 

C.  R.  GARLOW 

Clerk   of   the   District   Court 
of    the    United    States,    in 
and    for    the     District     of 
Montana. 
By      C.   G.   KEGEL 

Deputy   Clerk. 

Dated  this  22nd  day  of  November,  1941. 
JOHN  B.  TANSIL, 

Attorney  of  the  United  States, 
in  and  for  the   District   of 
Montana. 
ROY  F.  ALLAN, 

Assistant   Attorney   of   the 
United   States,   in   and   for 
the  District  of  Montana. 
Address:     Room  219,  Federal  Bldg.,  Billings,  Mon- 
tana. [14] 

RETURN  ON  SERVICE  OF  WRIT 

United  States  of  America, 
District  of  Montana — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Summons  on  the  therein-named  Biran  Con- 
nolly and  Daniel  Connolly  by  handing  to  and  leav- 
ing a  true  and  correct  copy  thereof  with  each  of 
them  personally  at  27  miles  northeast  of  Brown- 
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ing  in  said  District  on  the  3rd  day  of  December, 
1941. 

E.  LIEBERG 
U.S.  Marshal 
By     EDGAR   TAYLOR, 
Deputy. 

[Endorsed]:     Filed  December  13,  1941.  [15] 


Thereafter,  on  December  13,  1941.  Order  to  Show 
Cause  was  duly  filed  herein,  in  the  words  and  fig- 
ures following,  to-wit:  [16] 

[Title  of  District  Court  and  Cause.] 

ORDER  TO   SHOW  CAUSE 

Be  It  Remembered  that  the  plaintiff  in  the  above- 
entitled  cause,  having  commenced  an  action  in  the 
District  Court  of  the  United  States,  in  and  for  the 
District  of  Montana,  Great  Falls  Division,  against 
the  above-named  defendants.  Biran  Connolly  and 
Daniel  Connolly,  and  having  prayed  for  an  in- 
junction against  said  defendants  requiring  them  to 
refrain  from  certain  acts  in  said  complaint  and 
hereafter  more  particularly  mentioned: 

Now,  on  reading  the  complaint  on  file  in  said 
cause,  duly  verified  by  the  oath  of  one  of  the  plain- 
tiff's attorneys,  Roy  F.  Allan,  Assistant  Attorney 
of  the  United  States,  in  and  for  the  District  of  Mon- 
tana; and  it  appearing  to  me  therefrom  that  there 
are  sufficient  grounds  for  granting  an  order  to  show 
cause,  why  an  injunction  should  not  be  granted;  no 
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undertaking  for  security  being  required  to  be  given 
on  the  part  of  the  applicant,  the  [Tnited  States  of 
America,  the  plaintiff  herein;  and  [17] 

Now,  Therefore,  it  is  Hereby  Ordered,  by  the 
Court,  that  the  defendants  herein,  Biran  Connolly 
and  Daniel  Connolly,  appear  before  this  Court  on 
the  8th  day  of  December,  1941,  at  ten  o'clock  in  the 
forenoon  of  said  day,  at  the  Courtroom  in  the  Fed- 
eral Building,  in  the  city  of  Great  Palls,  in  the 
County  of  Cascade,  in  the  state  and  district  of 
Montana,  or  as  soon  thereafter  as  counsel  may  be 
heard,  to  show  cause,  if  any  they  have,  why  they, 
the  said  defendants  Biran  Connolly  and  Daniel 
Connolly,  should  not  be  enjoined  and  restrained 
from  their  unlawful  driving,  drifting,  allowing  to 
drift,  herding,  or  conveying  of  any  livestock  on  or 
upon,  or  permitting  the  same  to  be  driven,  drifted, 
herded  or  conveyed  or  pastured,  or  fed  on  or  upon 
any  of  the  lands  and  premises  more  particularly 
described,  as  follows,  to-wit: 

Sections  23,  24,  25,  26,  27,  34  and  35,  in 
Township  35  North,  Range  10  West,  Montana 
Principal  Meridian;  Sections  3  and  10,  Town- 
ship 34  North,  Range  9  West,  Montana  Prin- 
cipal Meridian;  Sections  11  and  14,  Township 
35  North,  Range  9  West,  Montana  Principal 
Meridian;  Sections  20  and  21,  Township  35 
North,  Range  9  West,  Montana  Principal  Mer- 
idian; Southwest  Quarter  of  the  Northwest 
Quarter  of  Section  22,  Township  34  North, 
Range  9  West,  Montana  Principal  Meridi 
Sections  16  and  21,  Township  35  North,  Range 
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9  West,  Montana  Principal  Meridian;  North 
Half  of  Section  11,  Township  35  North,  Range 
9  West,  Montana  Principal  Meridian;  and 
South  Half  Section  11,  Township  35  North, 
Range  9  West,  Montana  Principal  Meridian. 

And  it  is  Further  Ordered,  by  the  Court,  that  a 
copy  of  the  complaint  and  a  copy  of  this  order  be 
served  on  the  above-named  defendants,  Biran  Con- 
nolly and  Daniel  Connolly,  at  least  two  days  before 
the  appearance  date  hereinbefore  in  this  order  set 
forth.  [18] 

Dated  at  Great  Falls,  Montana,  this  22nd  day 
of  November,  1941,  at  3:40  p.m.  o'clock  in  the 
afternoon  of  said  day. 

CHARLES  N.  PRAY, 

Judge  of  the  United  States 
District  Court,  in  and  for 
the  District  of  Montana. 

Entered  Nov.  22,  1941. 

[Endorsed] :     Filed  Dec.  13,  1941.  [19] 


Thereafter,  on  December  16,  1941,  a  Preliminary 
Injunction  was  duly  filed  herein,  in  the  words  and 
figures  following,  [20]  to-wit: 

[Title  of  District  Court  and  Cause.] 

PRELIMINARY  INJUNCTION 

The  President  of  the  United  States  to  Biran  Con- 
nolly and  Daniel  Connolly  and  all  of  their  officers, 
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agents,  servants,  employees,  attorneys,  and  all  those 
in  active  concert  or  participation  with  them, 
Greeting : 

In  the  above-entitled  action,  plaintiff  having  filed 
its  duly  verified  complaint,  in  which,  among  other 
things,  it  prays  for  an  injunction,  and  it  appearing 
to  the  above-entitled  Court  that  a  preliminary  in- 
junction should  issue  in  the  premises  for  the  rea- 
sons following: 

It  appearing  that  for  many  months  last  past,  and 
in  particular  from  on  or  about  the  6th  day  of 
August,  1941,  to  and  inclusive  of  the  date  of  the 
filing  of  the  plaintiff's  complaint,  the  above-named 
defendants,  Biran  Connolly  and  Daniel  Connolly, 
drove,  or  caused  to  be  driven,  drifted,  or  allowed 
to  drift,  and  herded  upon  the  allotted  lands  and 
premises  of  the  said  Blackfeet  Indian  Reservation, 
as  hereinafter  more  particularly  described,  and 
other  allotted  Indian  lands  and  premises  within  the 
confines  of  the  said  Blackfeet  Indian  Reservation, 
approximately  two  hundred  sixty  head  of  cattle,  and 
[21]  approximately  seventy-five  head  of  horses, 
causing  said  cattle  and  horses  to  graze  and  pasture 
on  or  upon  said  Indian  lands  and  premises,  and  to 
eat  and  destroy  the  grasses  and  other  feed  and 
forage  and  herbage  growing  thereon;  that  the  driv- 
ing, drifting  and  herding  of  said  cattle  and  horses 
on  and  upon  said  lands  and  premises,  as  aforesaid, 
was  done  by  the  said  defendants  intentionally,  know- 
ingly, willfully,  unlawfully  and  without  the  consent 
and  in  open  defiance  of  the  plaintiff,  its  officers  and 
agents,  and  without  the  said  defendants  ever  having 
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at  any  of  said  times  any  permit  or  other  right  or 
authority  whatsoever  to  drive,  and  herd  said  cattle 
and  horses  on  or  upon  said  Indian  lands  and  prem- 
ises, and  that  the  said  defendants  have  at  all  of  the 
times  herein  mentioned  ever  since,  have  been  and 
now  are  driving,  drifting  and  herding  said  cattle 
and  horses  on  and  upon  said  lands  and  premises 
without  the  consent  of  the  plaintiff  herein,  its  offi- 
cers and  agents,  and  without  the  consent  and  against 
the  wishes  of  said  Indians  of  the  Blackf  eet  Indian 
Reservation,  and  without  paying  for  the  privilege 
of  grazing,  herding  and  feeding  said  cattle  and 
horses  on  and  upon  said  allotted  lands  and  prem- 
ises of  the  Blackfeet  Indian  Reservation,  as 
aforesaid ; 

No  bond  or  undertaking  being  required  of  the 
plaintiff,  the  United  States  of  America : 

Now,  Therefore,  you,  the  said  Biran  Connolly  and 
Daniel  Connolly,  the  above-named  defendants,  and 
all  of  your  officers,  agents,  servants,  employees,  at- 
torneys and  all  those  in  active  concert  and  partici- 
pating with  you,  are  hereby  absolutely  enjoined 
and  restrained  during  the  pendency  of  the  above- 
entitled  action,  and  until  its  final  determination  or 
until  the  Court  shall  otherwise  order,  [22]  from 
driving,  drifting,  allowing  to  drift,  herding  or  con- 
veying any  livestock  on  or  upon,  or  permitting  the 
same  to  be  driven,  drifted,  allowed  to  drift,  herded 
or  conveyed  or  pastured,  grazed  or  fed  on  or  upon 
any  of  the  lands  and  premises  hereinafter  described, 
as  follows,  to-wit : 
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Sections  23,  24,  25,  26,  27,  34  and  35,  in  Town- 
ship 35  North,  Range  10  West,  Montana  Prin- 
cipal Meridian;  Sections  3  and  10,  Township 
34  North,  Range  9  West,  Montana  Principal 
Meridian;  Sections  11  and  14,  Township  35 
North,  Range  9  West,  Montana  Principal 
Meridian;  Sections  20  and  21,  Township  35 
North,  Range  9  West,  Montana  Principal 
Meridian;  Southwest  Quarter  of  the  Northeast 
Quarter  of  Section  22,  Township  34  North, 
Range  9  West,  Montana  Principal  Meridian; 
Sections  16  and  21,  Township  35  North,  Range 
9  West,  Montana  Principal  Meridian;  North 
Half  of  Section  11,  Township  35  North,  Range 
9  West,  Montana  Principal  Meridian ;  and 
South  Half  Section  11,  Township  35  North, 
Range  9  West,  Montana  Principal  Meridian. 

Given  Under  My  Hand  and  the  seal  of  the  Dis- 
trict  Court  of  the  United   States   in   and   for  the 
District  of  Montana,  this  11th  day  of  Decern1 
1941. 

C.  R.  GARLOW, 

Clerk  of  the  above-entitled 
Court. 
By   C.  G.  KEGEL 

Deputy  Clerk. 

ACKNOWLEDGMENT  OF  SERVICE 

Due  and  Personal  Service  of  the  within  and  fore- 
going  preliminary   injunction   made   and   admitted 
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and  the  receipt  of  a  true  copy  thereof  acknowledged 
this  13th  day  of  December,  1941,  pursuant  to  the 
oral  stipulation  entered  into  in  open  court  at  Great 
Falls,  Montana,  on  December  8,  1941,  by  and  be- 
tween the  attorneys  of  record  herein,  in  the  pres- 
ence of  and  with  the  consent  of  the  defendants,  and 
extended  on  the  minutes  of  the  Court  whereby  said 
defendants  requested  and  consented  that  said  pre- 
liminary injunction  be  served  on  them  by  mail  in 
order  to  save  to  said  defendants  the  Marshal's 
costs  of  service  thereof. 

JOHN  W.  COBUEN 

Attorney  for  the  Defendants. 

[Endorsed] :     Filed  Dec.  16,  1941.  [23] 


Thereafter,  on  October  19,  1942,  the  Answer  of 
Daniel  Connolly  was  duly  filed  herein,  in  the  words 
and  figures  following,  to-wit:  [24] 

[Title  of  District  Court  and  Cause.] 

ANSWER 

For  answer  to  the  complaint  of  the  plaintiff  in 
the  above  entitled  action  the  defendant  Daniel 
Connollv  admits  and  denies  as  follows,  towit: 


Admits  the  allegations  of  paragraphs  I,  II,  III, 
IV  and  IX. 

II. 

Denies  the  allegations  of  Paragraphs  V,  VI,  VII, 
VIII  and  X. 
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Wherefore  having  fully  answered  the  complaint 
of  the  plaintiff  the  defendant  Daniel  Connolly  prays 
judgment  that  plaintiff's  complaint  be  dismissed  as 
to  this  defendant  and  for  such  other  and  further 
relief  as  may  be  equitable  just  and  proper. 
E.  J.  McCABE 

Attorney  for  defendant. 
Suite  2  Liberty  Theater  Bldg. 
Great  Palls,  Montana 

[Endorsed]:     Filed  Oct.  19,  1942.  [25] 


Thereafter,  on  October  19,  1942,  the  Amended 
Answer  of  Brian  Connolly  was  duly  filed  herein,  in 
the  words  and  figures  following,  to-wit :  [26] 

[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER  OF  BRIAN  CONNOLLY 

The  above  named  defendant  Brian  Connolly  in 
answer  to  the  complaint  of  the  plaintiff  in  the 
above  entitled  action  admits,  denies  and  alleges  as 
follows,  towit: 

FIRST 

I. 

Admits  the  allegations  of  paragraphs  I  and  II 
thereof. 

II. 

Save  and  except  as  hereinafter  in  this  answer 
qualified  defendant  admits  the  allegations  of  para- 
graph III  of  said  complaint. 
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III. 

Admits  the  allegation  of  paragraph  IV  of  said 
complaint  and  alleges  that  said  defendant  is  entitled 
to  grazing  privileges  on  the  Blackfeet  Indian  Res- 
ervation on  lands  other  than  and  additional  to  the 
lands  described  in  paragraph  IV  as  hereinafter  in 
this  answer  set  forth  and  described. 

IV. 

Admits  the  allegation  of  paragraph  V  of  said 
complaint  save  and  except  that  defendant  denies 
that  approximately  260  head  of  cattle  and  approxi- 
mately 75  head  of  horses  were  driven  [27]  or  drifted 
or  allowed  to  drift  or  herded  upon  said  described 
lands  and  alleges  the  fact  to  be  that  the  total  num- 
ber of  head  of  horses  and  cattle  driven,  drifted, 
allowed  to  drift  or  herded  upon  the  said  lands  by 
this  defendant  did  not  exceed  a  total  of  255  head 
or  the  equivalent  thereof  as  hereinafter  set  forth, 
and  defendant  denies  that  his  acts  in  connection 
of  grazing  and  pasturing  of  said  described  lands 
were  unlawful  or  without  the  consent  or  in  open 
defiance  of  the  plaintiff,  its  officers  or  agents  and 
denies  that  said  defendant  did  not  have  at  any  of 
said  times  any  permit  or  right  or  other  authority  to 
drive  or  herd  cattle  and  horses  upon  said  lands  and 
premises  and  denies  that  either  at  the  time  of  filing 
the  complaint  in  said  action  or  at  any  time  since 
this  defendant  was  or  now  is  driving  or  drifting 
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or  allowing  to  drift  or  herding  cattle  or  horses 
upon  said  lands  and  premises  without  the  consent  of 
the  plaintiff  or  its  officers  or  agents  or  without  the 
consent  or  wish  of  the  Indians  of  the  said  Blackfeet 
Reservation  without  paying  for  the  privileges  of 
herding  cattle  and  horses  on  said  lands  and  alleges 
the  fact  to  be  that  the  said  defendant  had  the  ex- 
press permission  and  consent  and  authority  of  the 
plaintiff  its  officers  and  agents  and  of  the  Indians 
of  the  Blackfeet  Indian  Reservation  to  graze  and 
herd  the  cattle  and  horses  grazed  and  herded  and 
allowed  to  graze  and  herd  upon  the  described  lands 
by  this  defendant  all  of  which  hereinafter  more 
fully  appears. 

V. 

Denies  the  allegation  of  paragraph  VI  of  said 
complaint  and  alleges  that  the  cattle  and  horses  not 
exceeding  255  head  or  the  equivalent  thereof  as 
hereinafter  set  forth,  grazed  and  herded  on  said 
lands  by  defendant  were  grazed  and  herded  in  con- 
formity with  express  permission,  consent  and  au- 
thority of  the  plaintiff  its  officers  and  agents  and 
the  Indians  of  the  Blackfeet  Indian  Reservation, 
and  denies  that  the  grasses,  feed,  and  forage,  and 
[28]  herbage  or  any  thereof  growing  on  the  - 
described  lands  were  damaged  in  the  sum  of  money 
said  in  paragraph  VI  or  in  any  sum  or  in  any 
manner. 

V. 

Denies  this  defendant  at  the  time  of  filing  the 
complaint  or  theretofore  drove,  drifted,  and  allowed 
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to  drift,  cattle  and  horses  upon  said  lands  and 
premises  and  are  now  driving,  drifting  and  allow- 
ing to  drift  and  graze  cattle  and  horses  upon  said 
lands  and  premises  to  a  number  greater  than  the 
said  defendant  was  authorized  and  permitted  to  do 
by  plaintiff  its  officers  and  agents  and  Indians  of 
Blackfeet  Indian  Reservation,  and  denies  that  de- 
fendant will  hereafter  graze  or  drive  or  drift  or 
allow  to  drift  or  herd  cattle  or  horses  in  a  greater 
number  than  said  defendants  shall  have  permission, 
consent  or  authority  from  plaintiff  and  the  Indians 
of  the  Blackfeet  Indians  Reservation  to  do,  and 
denies  that  defendant  trespassed  upon  said  lands 
and  premises.  Further  answering  said  paragraph 
this  defendant  denies  that  he  is  either  insolvent  or 
unable  to  respond  in  damages  to  the  plaintiff  and 
its  Indian  wards  and  denies  that  a  multiplicity  of 
suits  or  any  suit  or  suits  will  be  necessary  to  protect 
and  enforce  the  rights  of  the  plaintiff  and  its  Indian 
Wards  in  the  said  lands  and  premises  unless  an 
injunction  can  be  obtained  to  protect  said  lands  and 
premises.  Save  and  except  as  hereinabove  or  here- 
inafter admitted  or  qualified  this  defendant  denies 
the  allegations  of  said  paragraph  VII. 

VII. 

Save  and  except  as  in  this  answer  admitted  or 
qualified  defendant  denies  the  allegation  of  para- 
graph VII  of  said  complaint. 

VIII. 

Admits  the  allegation  of  paragraph  IX  of  said 
complaint. 
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IX. 

Denies  the  allegation  of  paragraph  X   of  plain- 
tiff's complaint.  [29] 

SECOND 

Further  answering  the  complaint  of  the  plaintiff 
this  answering  defendant  alleges  as  follows,  to-wit: 

I. 

That  on  or  about  the  first  day  of  November  1940 
the  plaintiff  made  and  entered  into  a  written  agree- 
ment with  this  answering  defendant  and  one  Fred 
Chouquette  designated  "  Grazing  Permit"  and 
which  agreement  was  and  is  generally  known  and 
referred  to  by  the  plaintiff  and  permitees  grazing 
livestock  upon  the  Blackfeet  Indian  Reservation  as 
an  "on  and  off  grazing  permit"  and  that  under 
the  terms  and  provisions  of  said  written  agreement 
the  plaintiff,  in  consideration  of  the  payment  to  the 
said  plaintiff  of  the  sum  of  $276.00  payable  on 
November  1,  1940  the  sum  of  $500.52  payable  dur- 
ing the  year  of  1941  and  $552.00  payable  during  the 
year  1942  granted  unto  this  defendant  and  said 
Fred  Chouquette  the  express  and  right  to  graze 
and  herd  upon  certain  lands  embracing  approxi- 
mately 5780  acres,  described  in  paragraph  TV  of 
the  complaint  for  the  period  commencing  Novem- 
ber 1,  1940  and  ending  April  30,  1943  and  that  said 
written  agreement  contemplated  a  grazing  period 
of  twelve  months  during  each  year  and  that  i1 
and  lias  been  the  recognized  custom  and   practice 
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for  more  than  twenty  years  last  past  by  and  be- 
tween the  plaintiff  and  by  the  permittees  of  the 
plaintiff  grazing  livestock  on  said  Indian  Reserva- 
tion under  agreements  of  the  aforementioned  char- 
acter, that,  under  such  an  agreement  permitees  in 
lieu  of  grazing  livestock  upon  the  lands  described 
during  a  continuous  twelve  month  period  of  the 
maximum  number  of  livestock  specified  in  the  agree- 
ment in  any  one  year  might  graze  and  had  the  abso- 
lute right  to  graze  a  greater  number  of  livestock 
for  a  shorter  period  on  such  land  and  the  increased 
number  to  be  grazed  for  a  shorter  period  was  and 
is  to  be  computed  by  adding  to  the  number  of  live- 
stock specified  in  the  permit  accordingly  as  the 
period  of  actual  grazing  in  the  year  [30]  bears  to 
the  total  period  of  one  year.  To  illustrate  the 
method  adopted,  if  the  permitee  grazed  the  land 
in  the  permit  for  a  ten  month  period  only  then  he 
would  be  entitled  to  increase  the  number  of  live- 
stock specified  in  the  permit  during  said  ten  month 
period  in  the  proportion  the  two  months  not  grazed 
bore  to  the  twelve  month  period  or  any  increase 
of  1/6  of  the  number  of  livestock  specified  to  be 
grazed  for  the  twelve  month  period.  That  during 
the  year  of  1941  the  defendant  had  the  right,  under 
said  permit  to  graze  a  total  of  510  head  of  livestock 
for  a  six  month  period  and  that  defendant  intended 
to  graze  and  did  actually  graze  livestock  not  to 
exceed  309  in  number  upon  said  land  for  a  period 
of  not  more  than  six  months  during  the  year  1941. 
That  at  no  time  did  defendant  knowingly  graze  or 
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permit  to  graze  or  drive  or  permit  to  drive,  herd  or 
permit  to  herd,  pasture  or  permit  to  pasture,  feed 
or  permit  to  feed  an  excess  of  255  head  of  cattle, 
or  the  equivalent  thereof  as  in  this  paragraph  here- 
inbefore stated.  That  during  said  period  the  said 
defendant  had  other  lands  in  his  possession  and 
control  for  the  pasturing,  grazing,  and  feeding  of 
livestock  and  that  if  at  any  time  any  livestock  in 
the  possession  of  defendant,  and  pastured  on  other 
lands,  grazed  or  pastured  or  fed  or  drifted  or  were 
herded  upon  the  land  described  in  the  complaint 
same  was  done  without  the  knowledge  of  this  de- 
fendant and  in  any  event  the  number  of  such  live- 
stock added  to  the  309  head  hereinabove  mentioned 
wrould  be  less  than  the  number  defendant  had  the 
right  to  pasture  and  graze  upon  the  land  described 
in  the  complaint. 

THIRD 

Further  answering  the  complaint  of  the  plaintiff 
this  defendant  alleges: 

I. 

That  all  of  the  land  described  in  paragraphs  IV 
and  V  of  plaintiff's  complaint  are  open  unfenced 
lands  chiefly  suitable  [31]  for  livestock  grazing 
purposes. 

II. 

That  he  is  a  member  of  the  T->lackfeet  Indian 
Tribe  and  entitled  to  and  has  the  absolute  vest  ed 
right,  in  common  with  all  the  members  of  the  Black- 
feet  Indian  Tribe,  to  permit  cattle,  horses  and  other 
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livestock  individually  owned  by  members  of  such 
tribe  to  roam  at  large  and  graze  upon  all  unfenced 
lands  situate  within  the  exterior  boundaries  of  the 
lands  embraced  within  the  area  of  land  known 
generally  as  the  Blackfeet  Indian  Reservation. 

III. 

That  such  right  in  each  and  all  members  of  the 
Blackfeet  Indian  Tribe  was  recognized  by  plain- 
tiff and  accorded  to  the  Blackfeet  Tribe  by  the 
Treaty  entered  into  between  the  plaintiff  and  the 
said  Blackfeet  Indian  Tribe  in  the  year  1855  and 
that  during  all  of  the  period  from  the  time  of  the 
making  of  aforesaid  Treaty  the  members  of  the 
Blackfeet  Tribe  have  interpreted,  and  believed,  such 
Treaty  conferred  such  rights  upon  the  members  of 
said  Tribe  and  have  accordingly  exercised  such 
right  with  the  knowledge  and  consent  of  the  plain- 
tiff and  the  members  of  such  Tribe  and  are  now 
exercising  such  right  with  full  knowledge  of  plain- 
tiff. That  defendant  is  informed  and  believes  and 
therefore  alleges  that  the  institution  of  the  within 
suit  is  the  first  time  that  such  right  has  ever  been 
attempted  to  be  denied  to  an  Indian  of  said  Black- 
feet Indian  Tribe  and  further  alleges  on  informa- 
tion and  belief  that  members  of  the  Blackfeet 
Indian  Tribe  generally  are  exercising  aforesaid 
right  with  the  knowledge  and  acquiescence  of  the 
plaintiff. 

FOURTH 

Further  answering  plaintiff's  complaint  this 
answering  defendant  alleges: 
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I. 

That  from  time  immemorial  there  has  existed 
among  the  Indians  [32]  of  the  Blackfeet  Indian 
Tribe  the  long  and  well  established  custom  of  each 
member  of  said  tribe  having  the  absolute  vested 
right,  of  allowing  livestock,  owned  by  such  member 
to  roam  at  large  and  graze  upon  the  lands  to  which 
the  said  tribe  claimed  the  right  of  occupancy,  and 
exercising  such  right  freely  without  interference  by 
said  tribe  or  by  any  member  thereof.  That  said 
custom  has  for  time  immemorial  been  at  all  times 
recognized  and  observed  by  the  said  tribe  and  the 
members  thereof  as  being  one  of  the  laws  of  the 
tribe  binding  upon  the  members  of  the  tribe  col- 
lectively and  individually  and  that  the  defendant 
as  an  Indian  member  of  the  Blackfeet  Indian  Tribe 
has  the  right  and  is  entitled  to  permit  his  livestock 
to  roam  and  range  at  large  and  graze  upon  the 
open  unf enced  lands  embraced  within  the  interior 
boundaries  of  the  Blackfeet  Indian  Reservation 
described  in  paragraph  III  of  plaintiff's  complaint, 
and  such  right  is  a  valuable  incorporeal  property 
right  owned  and  possessed  by  said  defendant  and 
the  exercise  of  which  is  guaranteed  to  him  under 
the  constitution,  treaties  and  laws  of  the  United 
States. 


32  Biran  Connolly,  et  ah,  vs. 

Wherefore  defendant  prays  judgment  that  plain- 
tiff's complaint  be  dismissed  and  that  judgment  be 
entered  in  favor  of  defendants. 
E.  J.  McCABE 

Liberty  Theater  Building 
Great  Falls,  Montana 
Attorney  for  Defendant  Brian 
Connolly 

[Endorsed]:     Filed  Oct.  19,  1942.  [33] 


Thereafter,  on  October  28,  1942,  a  Motion  to 
Strike  was  duly  filed  herein,  in  the  words  and 
figures  following,  to- wit:  [34] 

[Title  of  District  Court  and  Cause.] 
MOTION  TO  STRIKE 

Come  Now  the  above-named  Plaintiff,  the  United 
States  of  America,  by  and  through  the  undersigned, 
its  attorney  of  record  herein,  and  respectfully  moves 
the  Court  to  strike  matters  contained  in  the 
amended  answer  of  Brian  Connolly,  one  of  the 
above-named  defendants,  on  filed  herein  as  follows, 
to- wit  : 

1.  From,  including  and  after  the  words  "and  it 
is  and  has  been  the  recognized  custom,"  appearing 
at  the  end  of  line  20  and  the  beginning  of  line  21 
of  paragraph  I  of  the  defendant's  further  answer 
to  the  complaint  of  the  plaintiff  on  page  4  of  said 
amended  answer  of  the  defendant,  Brian  Con- 
nolly, down  to  and  including  the  words  and  figures 
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"for  a  period  of  not  more  than  six  months  during 
the  year  1941.",  on  line  12  of  paragraph  I  on  page 
5,  uj)on  the  grounds  that  said  matter  is  immaterial; 
and 

2.  From,  including  and  after  the  words  "That 
during  said  period  the  said  defendant",  on  line  17 
of  paragraph  I  on  [35]  page  5  of  said  amended 
answer,  down  to  and  including  the  word  ''com- 
plaint", on  line  26  of  pragraph  I  on  page  of  said 
amended  answTer,  upon  the  grounds  that  said  matter 
is  immaterial;  and 

3.  All  of  paragraphs  number  II  and  III  of  the 
defendant's  further  answer  to  the  complaint  of  the 
plaintiff  appearing  on  page  6  of  said  answer,  upon 
the  grounds  and  for  the  reason  that  said  matter 
is: 

(a)  immaterial 

(b)  impertinent;  and 

4.  All  of  paragraph  numbered  I  of  the  defend- 
ant's further  answer  to  the  plaintiff's  complaint 
starting  on  page  6  of  defendant's  said  answer  and 
continuing  through  line  18  on  page  7  thereof,  upon 
the  grounds  that  said  matter  is: 

(a)  redundant 

(b)  immaterial 

(c)  impertinent 

And  the  Plaintiff,  the  United  States  of  America, 
prays  the  Court  for  such  other  and  further  relief 
in  the  premises  as  may  be  just,  with  its  eo^' 
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Dated  this  27th  day  of  October,  1942. 
ROY  F.  ALLAN 
Assistant  Attorney  of  the   United   States,   in   and 
for  the  District  of  Montana. 

Attorney  for  the  Plaintiff . 

[Endorsed] :    Filed  Oct.  28,  1942.  [36] 


Thereafter,  on  April  16,  1943,  an  Order  Sustain- 
ing Motion  to  Strike  was  duly  entered  herein,  in 
the  words  and  figures  following,  to-wit :  [37] 

[Title  of  District  Court  and  Cause.] 

ORDER  ENDORSED  ON  BACK  OF  MOTION 
TO  STRIKE  FROM  AMENDED  ANSWER 
The  motion  in  the  within  entitled  cause  came  on 
regularly  for  consideration.  Apparently  the  mat- 
ters offered  in  defense  and  sought  to  be  eliminated 
by  plaintiff  relate  to  Treaties,  Statutes  and  Cus- 
toms, either  not  now  in  force  or  not  in  issue  so  far 
as  the  allegations  of  the  complaint  are  concerned, 
and  the  Statutes  and  Regulations  supporting  them, 
and  upon  which  such  allegations  are  based.  The 
Court  being  duly  advised  and  good  cause  appearing 
therefor  the  said  Motion  to  Strike  is  hereby 
sustained. 

CHARLES  N.  PRAY, 
Judge 

Entered  April  16,  1943.  [38] 
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Thereafter,  on  June  28,  1943,  a  Petition  and 
Stipulation  for  Modification  or  Injunction  was  duly 
filed  herein,  in  the  words  and  figures  following, 
to-wit:  [39] 

[Title  of  District  Court  and  Cause.] 

PETITION  FOR  MODIFICATION  OF 
INJUNCTION 

To  the  Honorable  Charles  N.  Pray: 

Your  petitioners  Brian  Connolly  and  Daniel  Con- 
nolly the  defendants  in  the  above  entitled  action  by 
and  through  the  undersigned  E.  J.  McCabe  their 
attorney  of  record  respectfully  petitions  your  Hon- 
orable Court  and  represents  as  follows : 

That  your  petitioner  Brian  Connolly  is  the  owner 
of  a  stock  grazing  permit  upon  certain  lands  located 
on  the  Blackfeet  Indian  Reservation  within  the 
State  of  Montana  and  that  heretofore  your  peti- 
tioner Brian  Connolly  applied  to  the  United  States 
Forestry  Department  and  the  Interior  Department 
and  office  of  Indian  Affairs  for  a  grazing  permit 
to  be  issued  to  said  petitioner  Brian  Connolly  to 
Sections  1,  2,  3,  and  4  Township  34  North  Range 
9  West  of  the  M.P.M.  and  that  final  action  on  said 
application  for  permit  was  deferred  by  reason  of 
the  fact  that  the  aforesaid  Section  3  T.  34  N.  Range 
9  West  was  included  in  an  injunction  heretofore 
issued  in  the  above  entitled  action  under  date  of 
December  11.  1941  and  that  your  petitioner  can  ob- 
tain the  said  grazing  permit  upon  the  lands  applied 
for  as  aforesaid  if  the  court  will  modify  the  above 
mentioned  injunction  as  to  exclude  said  Section  3 
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from  prospective  and  future  operations  and  effect 
thereof, 

That  the  United  States  District  Attorney  for  the 
District  of  [40]  Montana  in  compliance  with  the 
consent  of  the  United  States  Indian  Agent,  F.  H. 
McBride,  at  Browning  Montana  and  the  Forestry 
said  injunction  to  enable  your  said  petitioner  to 
Department,  has  signed  a  written  stipulation  con- 
senting to  the  modification  of  the  said  injunction 
which  stipulation  is  hereto  annexed  and  hereby 
incorporated  in  and  made  a  part  of  the  within 
petition. 

Wherefore  your  petitioner  respectfully  prays  an 
order  of  your  Honorable  Court  modifying  aforesaid 
injunction  to  exclude  Section  3  Township  34  North 
Range  9  West  from  the  prohibition  contained  in 
obtain  grazing  permit  upon  the  lands  hereinabove 
set  forth  and  described  and  for  such  other  relief  as 
may  be  meet  in  the  premises. 

E.  J.  McCABE 

Attorney  for  Defendants.  [41] 

[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  undersigned  attorneys  of  record  for  the  plain- 
tiff and  defendants  in  the  above  entitled  action  that 
the  petition  of  Brian  Connolly  and  Daniel  Connolly 
for  modification  of  the  injunction  in  the  above  en- 
titled action  and  to  which  petition  the  within  stipu- 
lation is  hereto  annexed,  be  allowed  and  granted  by 
the  court  and  that  said  injunction  be  modified  as 
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to  exclude  Section  3  Township  34  North  Range  9 
West  M.P.M.  from  the  future  and  prospective 
operations  and  effects  of  the  injunction. 

Dated  this  26th  day  of  June  1943. 
JOHN  B.  TANSIL 

United    States    District    At- 
torney  for   the   District    of 
Montana, 
by    ROY  P.  ALLAN 

Asst  IT.  S.  Attorney 
Attorney  for  Plaintiff 
E.  J.  McCABE 

Attorney  for  Defendants. 

[Endorsed]:    Filed  June  28,  1943.  [42] 


Thereafter,  on  June  28,  1943,  an  Order  Modifying 
Injunction  was  duly  filed  and  entered  herein,  in  the 
words  and  figures  following  to-wit :  [43] 

[Title  of  District  Court  and  Cause.] 

ORDER  MODIFYING  INJUNCTION 

Upon  reading  and  filing  the  petition  of  the  ahoy-' 
named  defendants  praying  for  an  order  of  the  court 
modifying  the  injunction,  heretofore  issued  and  filed 
in  the  above  entitled  action,  and  the  stipulation  of 
the  parties  to  said  action  consenting  to  the  modifi- 
cation of  the  injunction  as  petitioned  for  by  said 
defendants  and  the  court  being  duly  advised: 

It  Is  Hereby  Ordered  that  the  preliminary   In- 
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junction  heretofore  issued  in  the  above  entitled 
action  on  the  11th  day  of  December  1941  be  and 
same  is  hereby  modified  to  eliminate  from  the  fu- 
ture and  prospective  restrictive  operation  of  said 
injunction  the  following  described  tract  of  land 
only,  situate  in  Glacier  County,  Montana  to-wit: 

Section    Number    3,    Township    34,    North 
Range  9  West  Montana  Principal  Meridian; 

to  enable  the  defendant  Brian  Connolly  to  have 
issued  to  him  by  the  proper  authorities  of  the 
United  States,  a  grazing  permit  embracing  said 
particularly  described  tract  of  land  and  other  lands. 

Done  this  28th  day  of  June,  1943. 

CHARLES  N.  PRAY 
Judge. 

[Endorsed]  :    Filed  and  Entered:     June  28,  1943. 

[44] 


Thereafter,  on  October  29,  1943,  the  Decision  of 
Court  was  duly  filed  herein,  in  the  wTords  and  figures 
following  to-wit:  [45] 
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In  the  District  Court  of  the  United  States  in 
and  for  the  District  of  Montana 

No.  305 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

BIRAN  CONNOLLY  and  DANIEL  CONNOLLY, 

Defendants. 

DECISION  OF  COURT 

The  plaintiff  seeks  injunctive  relief  and  damages 
in  the  above  entitled  cause  against  the  defendants,, 
who  are  Indian  wards  of  the  plaintiff  and  members 
of  the  Blackfeet  Tribe  of  Indians,  for  unlawful  tre- 
pass  by  defendants'  livestock  on  certain  allotted 
Indian  lands  of  the  Blackfeet  Indian  Reservation, 
in  Montana. 

Plaintiff  contends  that  defendants  have  "no 
right  to  trespass  upon  the  allotted  Indian  lands  of 
their  less  ambitious  and  less  fortunate  fellow  tribes- 
men in  violation  of  the  rules  and  regulations  that 
have  been  established  by  the  Secretary  of  the  In- 
terior, in  accordance  with  the  act  of  Congress." 

The  Court  has  considered  the  evidence  in  this 
case  and  is  of  the  opinion  that  there  can  be  no 
question  that  the  material  allegations  of  the  com- 
plaint have  been  sustained  by  clear  and  convincing 
proof  in  respect  to  a  wilful  trespass  by  the  defend- 
ants in  repeatedly  permitting  their  livestock  to 
graz  on  the  lands  of  their  neighbors.  That  tin- 
Secretary  of  the  Interior  has  ample  authority  to 
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make  rules  regulating  the  grazing  of  livestock  on 
an  Indian  Reservation  is  found  in  the  Act  of  Con- 
gress of  June  18,  1934  (48  Stat.  986;  25  U.S.C.A. 
466)  wherein  it  is  provided  as  follows:  "The  Secre- 
tary of  the  Interior  is  directed  to  make  rules  and 
regulations  for  the  operation  and  management  of 
Indian  forestry  units  on  the  principle  of  sustained 
yield  management,  to  restrict  the  number  of  live- 
stock grazed  on  Indian  range  units  to  the  estimated 
carrying  capacity  of  such  ranges,  and  to  promulgate 
such  other  rules  and  regulations  as  may  be  neces- 
sary to  protect  the  range  from  deterioration,  to 
prevent  soil  erosion,  to  assure  full  utilization  of  the 
range,  and  like  purposes." 

Counsel  for  the  government  has  set  forth  the 
pertinent  rules  and  regulations  adopted  and  pro- 
mulgated by  the  Secretary  of  the  [46]  Interior 
|3ursuant  to  authority  conferred  by  the  statute 
above  quoted,  and  they  appear  to  be  fair  and  reason- 
able and  well  within  the  scope  of  the  statute. 

While  there  are  some  discrepencies  in  the  testi- 
mony of  the  witnesses  as  contended  by  counsel  for 
defendants,  there  is  sufficient  credible  testimony  to 
satisfy  the  court  that  the  defendants  have  been  tres- 
passing as  alleged  in  open  violation  of  the  statute 
arid  regulations,  resulting  in  damage  to  the  property 
of  others,  although  warned  by  the  Government  rep- 
entatives  on  the  reservation  to  desist.  That  the 
attitude  and  intent  of  the  defendant,  Brian  Con- 
nolly is  clearly  shown  in  his  violation  of  the  tem- 
porary injunction  issued  by  this  court  in  this  cause. 
On  many  occasions  the  witnesses  observed  the  Con- 
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nolly  horses  and  cattle  in  trespass  both  before  and 
after  the  commencement  of  this  suit.  The  evidence 
shows  that  his  livestock  scattered  for  a  distance  of 
ten  to  twelve  miles  from  his  range  unit.  His  ex- 
planation was  that  the  cattle  had  strayed,  and  in  an- 
swer to  a  question  in  that  respect  replied  that  they 
had  always  done  that.  To  show  conditions  as  they 
existed  about  the  time  this  case  was  tried,  Mr.  Steph- 
enson, a  government  representative,  testified  that 
on  May  3rd,  1943,  a  few  days  before  the  trial,  he 
had  observed  16  head  of  horses  and  3  cows  in  tres- 
pass. 

The  only  question  now  with  which  the  court  is 
particularly  concerned  and  raised  by  defendants' 
counsel  is  whether  the  evidence  is  sufficiently  def- 
inate  and  certain  as  to  the  specific  damages  alleged, 
such  as  damage  to  grasses  and  other  feed  and  for- 
age and  herbage  growing  on  said  lands  and  whether 
a  penalty  can  be  imposed  under  the  pleadings  and 
in  view  of  the  ruling  in  U.  S.  v.  Ash  Sheep  Co. 
(D.  C.  Mont.)  252  IT.  S.  157,  170,  relied  upon  by 
defendants'  counsel,  to  the  effect  that  a  court  in 
granting  equitable  relief  will  not  add  the  collection 
of  a  penalty,  an  action  for  the  statutory  penalty 
being  one  strictly  at  law  in  which  the  defendants 
would  have  the  right  of  trial  by  jury;  that  in  the 
present  case  the  defendants  went  to  trial  on  the 
plaintiff's  theory  that  the  action  was  primarily 
equitable  with  compensatory  damages  as  incidental 
and  under  that  theory  waived  the  right  to  have  ;i 
jury  pass  on  the  issue  of  compensatory  damages; 
that  there  is  nothing  in  the  complaint  suggesting 
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the  recovery  of  any  penalty,  the  prayer  [47]  being 
for  injunction,  compensatory  damages,  and  such 
"  other  and  further  relief  as  may  seem  meet  and 
equitable."  Counsel  now  claims  that  by  the  com- 
plaint having  led  the  defendants  to  believe  the 
plaintiff  did  not  seek  recovery  of  a  penalty,  plain- 
tiff would  not  be  permitted  to  change  the  theory  to 
the  prejudice  of  the  defendants. 

In  reply  to  the  argument  of  defendants  that  they 
have  been  deprived  of  the  right  of  trial  by  jury, 
Rule  38  of  the  Rules  of  Civil  Procedure  provides 
for  trial  by  jury  of  any  issue  triable  of  right  by 
jury,  and  the  failure  of  a  party  to  serve  a  demand 
as  required  by  this  rule  and  to  file  it  as  required 
by  Rule  5  (d)  constitutes  a  waiver  by  him  of  trial 
by  jury.     From  a  perusal  of  the  allegations  of  the 
complaint  it  appears  that  the  statutory  provisions 
upon  which  plaintiff  could  rely  for  recovery  are 
suggested  by  the  facts  alleged  although  no  specific 
reference  is  made  to  the  recovery  of  a  penalty  as 
provided  in  Section  179  of  Title  25  IT.   S.  C.  A. 
Plaintiff  in  the  brief  contends  that  this  section  is 
one  of  the  controlling  factors  of  the  measure   of 
damages  in  the  case  and  contributes  such  penalty 
in  addition  to  the  actual  damages  suffered  by  the 
Indian    allottees.     Rule    8    (e)     2    provides    that: 
"******A  party  may  also  state  as  many  sep- 
arate1 claims  or  defenses  as  he  has  regardless   of 
consistency  and  whether  based  on  legal  or  on  equit- 
able grounds  or  on  both.    All  statements  shall  be 
made  subject  to  the  obligations  set  forth  in  Rule 
11." 
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In  the  Ash  case,  supra,  cited  by  defendants,  the 
court  held:  " While  the  amount  of  the  statutory 
penalty  for  the  trespass  was  prayed  for  in  the 
equity  suit,  yet  the  trial  court,  saying  that  equity 
never  aids  the  collection  of  such  penalties,  Marshal 
v.  Vicksburg,  15  Wall.  146,  149,  and  that  no  evi- 
dence of  substantial  damage  had  been  introduced, 
limited  the  recovery  to  one  dollar  and  costs  *  *  V1 
Here  the  claim  of  penalty  was  based  upon  trespass 
by  sheep  on  Indian  lands  under  Sec.  2117  Revised 
Statutes  of  the  United  States,  and  was  recovered 
in  an  action  at  law,  filed  subsequent  to  the  equity 
suit. 

As  will  be  noted  the  rule  provides  that  a  party 
may  state  as  many  claims  as  he  has,  and  here  the 
claims  and  facts  alleged  and  established  show  the 
number  of  livestock  in  trespass,  clearly  indicating 
the  application  of  the  above  section  as  a  penalty, 
although  [48]  the  prayer  does  not  mention  it  in  so 
many  words.  Under  the  rules  and  their  interpreta- 
tion by  the  courts  counsel  for  the  defendants  could 
have  had  a  jury  on  the  questions  of  damages  and 
penalty  if  they  had  fully  considered  what  provisions 
of  the  statutes  and  regulations  might  be  invoked  by 
plaintiff,  if  the  facts  alleged  were  proven.  Under 
the  practice  established  by  the  rules  of  civil  pro- 
cedure there  is  no  distinction  between  actions  at 
law  and  suits  in  equity.  To  permit  the  imposition  of 
a  penalty  it  is  not  necessary  to  consider  whether  this 
case  should  have  been  begun  originally  as  a  law 
action  or  as  a  suit  in  equity,  and,  it  does  not  appear 
that  it  would  make  anv  difference  whether  counsel 
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had  specifically  demanded  in  the  complaint  the 
remedies  to  which  plaintiff  would  be  entitled.  The 
court  should  grant  the  relief  to  which  a  party  is 
entitled  even  though  demand  for  such  relief  has 
not  been  made  in  the  pleadings.  (Rule  54  (c),  28 
U.  S.  C.  A.  following  Sec.  723c). 

As  it  seems  to  the  court,  whether  the  complaint 
in  this  action  is  regarded  as  an  action  at  law,  with 
equitable  relief  incidentally  prayed  for,  or  whether 
the  complaint  be  considered  as  an  action  at  law  and 
a  suit  in  equity  joined,  the  parties  are,  as  a  matter 
of  right,  entitled  to  a  trial  by  jury  on  all  legal 
issues  raised,  if  demand  for  a  jury  is  made  as 
the  rules  provide.  Fitzpatrick  v.  Sun  Life  Assur- 
ance Co.,  1  P.  R.  D.  713;  Ransom,  et  al  vs.  Staso 
Milling  Co.,  2  F.  R.  D.  128. 

Consequently,  having  considered  the  arguments 
of  counsel,  the  law  and  the  proof,  the  court  is  now 
of  the  opinion  that  a  penalty  of  $258,  as  prayed 
for,  should  be  imposed  against  the  defendants,  with 
costs  in  favor  of  plaintiff,  and  that  One  Dollar  in 
addition  thereto  should  be  assesed  as  nominal  dam- 
ages, because  of  insufficiency  of  proof  as  to  specific 
items  of  damage  as  alleged  in  the  complaint,  also 
that  the  temporary  injunction  heretofore  issued  be 
made  permanent,  and  it  is  so  ordered. 

Findings  and  Conclusions  and  form  of  Judgment 
in  conformity  herewith,  may  be  submitted. 
CHARLES  N.  PRAY 
Judge 

[Endorsed]:    Filed  Oct.  29,  1943. 
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Thereafter,  on  December  20,  1943,  the  Findings 
of  Fact  and  Conclusions  of  Law  was  duly  filed  hero- 
in, in  the  words  and  figures  following,  to-wit :  [50] 

[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  Cause  Came  On  Regularly  for  trial  before 
the  Court,  sitting  without  a  jury,  at  Great  Falls, 
Montana,  on  Thursday,  May  6,  1943,  the  Honorable 
Charles  N.  Pray,  Judge  of  the  District  Court  of 
the  United  States,  in  and  for  the  District  of  Mon- 
tana, presiding — a  jury  trial  having  been  waived  by 
the  parties,  under  and  by  virtue  of  the  provisions 
of  Rule  38(d)  of  the  Rules  of  Civil  Procedure  for 
the  District  Courts  of  the  United  States,  in  that  no 
demand  for  a  trial  by  jury  of  any  issue  triable  of 
right  by  a  jury  was  made  in  writing  or  endorsed 
upon  a  pleading  by  any  of  the  parties  to  said  action. 
Roy  F.  Allen,  Assistant  Attorney  of  the  United 
States,  in  and  for  the  District  of  Montana,  appear- 
ing for  the  plaintiff,  and  E.  J.  McCabe,  Esquire, 
appearing  as  the  attorney  for  the  defendants.  The 
Court  having  heard  the  testimony  and  having  ex- 
amined the  proofs  offered  by  the  respective  parties, 
and  the  cause  having  been  argued  by  the  respective 
parties,  and  briefs  having  been  submitted  by  the 
respective  parties,  and  the  case  being  submitted  to 
the  Court  for  decision,  and  after  deliberating  there- 
on, and  being  fully  advised  in  flic  premises,  the 
Court  finds  the  facts  as  follows:  [51] 
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FINDINGS  OF  FACT 

I. 

That  the  District  Court  of  the  United  States, 
in  and  for  the  District  of  Montana,  has  jurisdiction 
herein,  for  the  reason  that  the  United  States  of 
America  is  the  party  plaintiff. 

II. 

That  each  and  every  allegation  contained  in 
Paragraphs  II,  III  and  IX  of  the  plaintiff's  com- 
plaint is  true. 

III. 

That  it  is  true  that  the  defendants,  Biran  Con- 
nolly and  Daniel  Connolly,  are,  one  and  both,  In- 
dian persons,  wards  of  the  government  of  the 
United  States  and  under  the  charge  of  the  Superin- 
tendent in  charge  of  the  Blackfeet  Indian  Reserva- 
tion, in  the  State  and  District  of  Montana ;  and  that 
the  defendant,  Biran  Connolly,  was  entitled  to  spe- 
cific grazing  rights  and  privileges  on  the  Blackfeet 
Indian  Reservation  at  the  time  of  the  filing  of  the 
plaintiff's  complaint  herein,  on  certain  lands  and 
premises  on  said  Blackfeet  Indian  Reservation  as 
more  particularly  described  in  Paragraph  IV  of  the 
plaintiff's  complaint  on  file  herein;  but  that  said 
lands  and  premises,  on  which  the  defendant,  Biran 
Connelly,  had  said  grazing  rights  and  privileges, 
were  in  no  wise  involved  in  or  made  the  subject  of 
this  action. 

IV. 

That  for  many  months  prior  to  and  including 
the  date  of  the  filing  of  thr  plaintiff's  complaint,  \hr 
defendants,  Biran  Connolly  and   Daniel    Connolly, 


United  States  of  America  47 

willfully  drove  and  otherwise  conveyed  livestock  of 
horses  and  cattle  and  willfully  caused  and  allowed 
their  said  livestock  to  range  and  feed  on  lands  and 
premises  belonging  to  their  Indian  neighbors  on 
said  Blackfeet  Indian  Reservation  and  to  trespass 
on  the  lands  of  thier  said  Indian  neighbors  on  said 
[52]  Blackfeet  Indian  Reservation,  without  the  con- 
sent of  said  Indians,  and  in  open  defiance  of  the 
plaintiff,  its  officers  and  agents,  and  without  said 
defendants  ever  having  had  at  any  said  time  any 
permit  or  other  right  or  authority  whatsoever  to 
drive  and  herd,  or  otherwise  convey,  said  livestock 
of  said  defendants  on  and  upon  said  Indian  lands 
and  premises  of  the  Blackfeet  Indian  Reservation. 

V. 

That  the  defendants  are  subject  to  the  penalty 
provided  for  by  Section  179,  Title  25,  United  States 
Code,  in  the  amount  of  $1.00  per  head  for  the  live- 
stock of  said  defendants  that  said  defendants  drove 
and  conveyed  to  range  and  feed  on  the  lands  and 
premises  belonging  to  their  Indian  neighbors  on  said 
Blackfeet  Indian  Reservation  without  the  consent 
of  said  Indians,  as  follows,  to-wit:  the  25  head  of 
horses  in  willful]  trespass  on  July  25,  1941,  the  48 
head  of  horses  and  the  25  head  of  cattle  in  such 
trespass  on  August  6,  1941,  the  25  head  of  horses 
and  45  head  of  cattle  in  willful!  trespass  on  Augusl 
8,  1941,  the  32  head  of  horses  in  such  trespass  on 
August  13,  1941,  and  the  36  head  of  horses  and  22 
head  of  cattle  in  will  full  trespass  on  October  21, 
1941— making  the  total  penal  sum  of  $258.00. 
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VI. 

That  it  is  true  that  the  defendants,  Biran  Con- 
nolly and  Daniel  Connolly,  one  and  both,  willfully 
refused  to  remove  their  trespassing  cattle  and 
horses  from  the  lands  and  premises  of  their  Indian 
neighbors  on  said  Blackfeet  Indian  Eeservation, 
and  said  defendants  willfully  continued  to  allow 
their  said  livestock  to  trespass  upon  said  lands  and 
premises,  and  said  defendants  per-  [53]  mitted 
their  said  livestock  to  eat  and  destroy  the  grasses, 
feed,  herbage  and  other  forage  growing  thereon, 
and  to  trample  and  destroy  the  same,  and  said  de-, 
fendants,  one  and  both,  refused  to  remove  their 
said  livestock  when  requested  and  upon  the  in- 
structions of  authorized  officers  of  the  United 
States  Indian  Service,  when  injury  was  being  done 
to  the  range  of  said  Blackfeet  Indian  Reservation, 
by  reason  of  the  improper  handling  of  said  live- 
stock by  said  defendants,  and  said  defendants  would 
not  remove  their  said  livestock  from  said  Indian 
lands  and  premises  of  said  Blackfeet  Indian  Reser- 
vation until  compelled  so  to  do. 

VII. 

That  the  plaintiff,  by  reason  of  the  foregoing,  has 
no  plain,  adequate  and  complete  remedy  at  law 
herein  against  the  repeated  trespassing  of  the  de- 
fendants and  no  remedy  whatsoever,  save  on  the 
equity  said  of  this  Court,  where  such  willful!  tres- 
passes are  cognizable. 
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CONCLUSIONS  OF  LAW 

From  the  foregoing  facts,  the  Court  concludes, 
as  its  conclusions  of  law: 

1.  That  the  plaintiff  is  entitled  to  judgment  in 
the  amount  of  $258.00  for  the  penalty  provided  by 
Section  179,  Title  25,  United  States  Code,  for  the 
will  full  driving  and  otherwise  conveying  stock  of 
horses  and  cattle,  and  the  willful]  causing  and  al- 
lowing of  said  livestock  to  range  and  feed  on  the 
lands  and  premises  belonging  to  Indians  and  the 
wTillfull  trespassing  of  the  livestock  of  said  defend- 
ants on  the  lands  of  their  Indian  neighbors  on  said 
Blackfeet  Indian  Reservation,  without  the  consent 
of  said  Indians. 

2.  That  the  plaintiff  is  entitled  to  judgment, 
against  the  above-named  defendants,  in  the  amount 
of  $1.00  for  nominal  damages  [54]  for  the  tres- 
passing of  the  defendants'  livestock  on  said  lands 
and  premises  of  the  Blackfeet  Indian  Reservation. 

3.  That  the  plaintiff  is  entitled  to  judgment, 
against  said  defendants,  for  its  cost  of  action  herein 
laid  out  and  expended. 

4.  And,  that  the  plaintiff  is  further  entitled  to 
have  a  perpetual  injunction  issued  against  the 
above-named  defendants,  one  and  both,  and  all  their 
agents,  servants,  employees,  attorneys  and  lessees, 
and  all  others  acting  in  aid  of  or  assistance  of  said 
defendants,  or  either  of  them,  and  all  those  h 
concert  or  participating  with  said  defendants,  or 
either  of  them,  forever  restraining  and  absolul 
enjoining  them,  or  either  of  them,  or  any  o\'  them. 
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from  driving,  drifting,  allowing  to  drift,  herding, 
or  conveying  any  livestock  whatsoever,  on  or  upon, 
or  permitting  the  same  to  be  driven,  drifted,  or 
allowed  to  drift,  herded  or  conveyed,  or  pastured  or 
grazed,  or  fed  on  or  upon,  or  otherwise  interfering 
with  the  possession,  use  or  enjoyment  of  the  plain- 
tiff and  its  Indian  wards  on  any  of  the  lands  and 
premises,  or  any  part  thereof,  more  particularly 
described  as  follows,  to-wit : 

Sections  23,  24,  25,  26,  27,  34  and  35,  in  Town- 
ship 35  North,  Range  10  West,  Montana  Prin- 
cipal Meridian ;  Section  10,  Township  34  North, 
Range  9  West,  Montana  Principal  Meridian; 
Sections  11  and  14,  Township  35  North,  Range 
9  West,  Montana  Principal  Meridian;  Sections 
20  and  21,  Township  35  North,  Range  9  West, 
Montana  Principal  Meridian;  Southwest  Quar- 
ter of  the  Northwest  Quarter  of  Section  22, 
Township  34  North,  Range  9  West,  Montana 
Principal  Meridian;  Sections  16  and  21,  Town- 
ship 35  North,  Range  9  West,  Montana  Prin- 
cipal Meridian;  North  Half  of  Section  11, 
Township  35  North,  Range  9  West,  Montana 
Principal  Meridian;  and  South  Half  Section 
11,  Township  35  North,  Range  9  West,  Min- 
tana  Principal   Meridian; 

All    Done  and  Dates,   at   Billings,   Montana,   this 
20th  day  of  December,  1943. 

CHARLES  N.  PRAY 

Judge  of  the  District  Court 
of  the  United  States,  in  and 
for  the  District  of  Montana 

[55] 
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Due  and  personal  service  of  the  within  and  fore- 
going Findings  of  Fact  and  Conclusions  of  Law 
made  and  admitted  and  the  receipt  of  a  true  copy 
thereof  acknowledged  this  7th  day  of  December, 
1943. 

E.  J.  McCABE 

Attorney  for  the  Defendants. 
By  NINA  SUNDQUIST 
Stenograhepr 

[Endorsed] :    Filed  Dec,  30,  1943. 


Thereafter,  on  December  24,  1943,  a  Judgment 
was  duly  filed  and  entered  herein,  in  the  words 
and  figures  following,  to-wit:  [57] 

In  the  District  Court  of  the  United  States 

In  and  for  the  District  of  Montana 

Great    Falls    Division 

Civil  Action,  File  No.  305 
UNITED  STATES  OF  AMERICA, 


Plaintiff, 


v. 


BIRAN  CONNOLLY,  and 
DANIEL  CONNOLLY, 


Defendants. 


JUDGMENT 

Be    it    Remembered:     Thai     the    above-entitled 
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cause  came  on  regularly  for  trial  before  the  court, 
sitting  without  a  jury,  at  Great  Falls,  Montana,  on 
Thursday,  the  6th  day  of  May,  1943,  the  Honorable 
Charles  N.  Pray,  Judge  of  the  District  Court  of 
the  United  States,  in  and  for  the  district  of  Mon- 
tana, presiding.  A  jury  trial  having  been  waived 
by  the  parties,  under  and  by  virtue  of  the  provi- 
sions of  Rule  38  (d)  of  the  Rules  of  Civil  Procedure 
for  the  District  Courts  of  the  United  States,  in 
that  no  demand  for  a  trial  by  jury  of  any  issue 
triable  of  right  by  a  jury  was  made  in  writing  or 
endorsed  upon  a  pleading  by  any  of  the  parties  to 
said  action.  Roy  F.  Allan,  Assistant  Attorney  of 
the  United  States,  in  and  for  the  district  of  Mon- 
tana, appearing  as  the  attorney  for  the  plaintiff, 
and  E.  J.  McCabe,  Esquire,  appearing  as  the  at- 
torney for  the  defendants.  The  plaintiff  having 
commenced  its  action  against  the  defendants  for  a 
preliminary  and  permanent  injunction  requiring 
said  defendants  to  refrain  from  certain  actions  in 
its  complaint  on  file  herein  and  [58]  hereinafter 
more  particularly  set  forth,  and  for  damages 
against  said  defendants,  and  a  preliminary  injunc- 
tion having  been  heretofore,  by  order  of  this  Court, 
duly  given,  made  and  entered  in  said  cause  on  the 
16th  day  of  December,  1941,  after  a  hearing  upon 
notice  to  show  cause;  both  the  plaintiff  and  the  de- 
fendants having  submitted  evideuce  before  the 
court,  argues  said  cause  orally,  and  submitted  writ- 
ten briefs  thereon,  for  the  consideration  of  the 
Court;  and  the  Court  being  fully  advised  in  the 
premises  both  as  to  the  law  and  the  facts,  and  hav- 
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ing  filed  its  written  decision  herein  and  its  findings 
of  fact  and  conclusion  of  law,  and  having  directed 
that  judgment  be  entered  in  accordance  therewith ; 
Now,  Therefore,  it  is  Hereby  Ordered,  Adjudged, 
and  Decreed,  by  the  Court,  and  the  Court  does  her- 
by  order,  adjudge  and  decree: 

(1)  That  a  permanent  injunction  issued  out  of 
this  Court,  addressed  to  the  defendants,  Biran 
Connolly  and  Daniel  Connolly,  one  and  both,  and 
all  of  their  agents,  servants,  employees,  attorneys 
and  lessees,  and  all  others  acting  in  aid  of  or  as- 
sistance of  them,  or  of  either  of  them,  and  all  those 
in  active  concert  or  participating  with  them,  or 
either  of  them,  forever  restraining  and  absoluetly 
enjoining  them,  or  either  of  them,  or  any  of  them, 
from  driving,  drifting,  allowing  to  drift,  herding, 
or  conveying  any  livestock  whatsoever,  on  or  upon, 
or  permitting  the  same  to  be  driven,  drifted,  or  al- 
lowed to  drift,  herded  or  conveyed,  or  pastured,  or 
grazed,  or  fed,  on  or  upon  the  land  and  pr 
hereinafter  described,  or  otherwise  interfering 
wTith  the  possession,  use,  and  emjoinment  of  the 
plaintiff  and  its  Indian  wards  of  any  I  lands 

and  premises,  or  any  part  thereof,  which  said  la 
and  premises  are  now  more  parti 
as  follows,  to-wit: 

Sections  23,  24,  25,  26,  27,  34  and  35  in  Town- 
ship 35  North,  Range  10  West,  Montana  P] 
cipal  Meridian;  Section  10,  T< 
Range  9  West,  Montana    Principal 
Sections  11  and  14,  Township  35  North,  R 
9  West,  Montana  Principal  Meridian;  Sections 
20  and  21,  Township  35  North,  Range  9  West, 
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Montana  [59]  Principal  Meridian;  Southwest 
Quarter  of  the  Northeast  Quarter  of  Section 
22,  Township  34  North,  Range  9  West,  Mon- 
tana Principal  Meridian;  Sections  16  and  21, 
Township  35  North,  Range  9  West,  Montana 
Principal  Meridian;  North  Half  of  Section  11, 
Township  35  North,  Range  9  West,  Montana 
Principal  Meridian;  and  South  Half  Section 
11,  Township  35  North,  Range  9  West,  Mon- 
tana Principal  Meridian; 

(2)  That  the  plaintiff  is  entitled  to  judgment 
against  the  defendants,  Biran  Connolly  and  Daniel 
Connolly,  in  the  amount  of  $258.00  for  the  penalty 
provided  by  Section  179,  Title  25,  United  States 
Code,  for  the  willful  driving  and  otherwise  convey- 
ing stock  of  horses  and  cattle,  and  the  willful  caus- 
ing and  allowing  of  said  livestock  to  range  and  feed 
on  the  hereinbefore  described  lands  and  premises 
belonging  to  Indians  and  the  willful  trespassing  of 
the  livestock  of  said  defendants  on  the  lands  of 
their  Indian  neighbors  on  said  Blackfeet  Indian 
Reservation,  as  hereinbefore  described,  without  the 
consent  of  said  Indians. 

(3)  That  the  plaintiff  is  entitled  to  judgment, 
against  the  above-named  defendants,  in  the  amount 
of  $1.00  for  nominal  damages  for  the  trespassing 
of  the  defendants  livestock  on  said  lands  and  prem- 
ises of  the  Blackfeet  Indian  Reservation,  as  here- 
inbefore more  particularly  described. 

(4)  That  the  plaintiff  is  entitled  to  judgment, 
against  said  defendants,  for  its  cost  of  action  herein 
laid  out  and  expended. 
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All  Done  In  Open  Court,  this  24th  day  of  De- 
cember, 1943. 

CHARLES  N.  PRAY, 

Judge  of  the  District  Court 
of  the  United  States,  in  and 
for  the  District  of  Montana. 

[Endorsed]:     Filed  and  Entered  Dec.  24,  1943. 

[60] 


Thereafter,  on  December  24,  1943,  a  Notice  of 
Entry  of  Judgment  was  duly  filed  herein,  in  the 
words  and  figures  following,  to-wit:   [61] 

[Title  of  District  Court  and  Cause.] 

NOTICE  OP  ENTRY  OP  JUDGMENT 

To  Biran  Connolly  and  Daniel  Connolly,  the 
above-named  defendants,  and  to  E.  J.  McCabe, 
their  attorney  of  record  herein: 

Notice  Is  Hereby  Given  and  you  and  each  of  you 
will  hereby  take  notice  that  a  judgment  on  the  deci- 
sion of  the  Court  and  its  Findings  of  Facts  and 
Conclusions  of  law,  in  the  above-entitled  cause, 
was  made,  rendered  and  entered  on  said  cause  on 
the  24th  day  of  December,  1943,  a  true  copy  of 
which  said  judgment  is  here  served  upon  you  and 
made  a  part  hereof. 

Please  govern  yourselves   accordingly. 
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Dated  this  24th  day  of  December,  1943. 
ROY  F.  ALLAN 

Assistant  Attorney  of  the 
United  States,  in  and  for 
the  District  of  Montana. 

[62] 
AFFIDAVIT    OF   MAILING 

United  States  of  America 
State  and  District  of  Montana 
County  of  Yellowstone — ss. 

Nadine  Malmin,  being  first  duly  sworn  upon  her 
oath,  deposes  and  says:  That  she  is  a  citizen  of  the 
United  States  and  a  resident  of  the  State  of  Mon- 
tana, and  is  over  the  age  of  eighteen  years,  and  not 
a  party  to  or  interested  in  the  above-entitled  action ;. 
that  she  is  a  stenographer  in  the  office  of  the  At- 
torney of  the  United  States  for  the  District  of 
Montana,  Attorney  for  the  plaintiff  named  in  the 
hereto  attached  Notice  of  Entry  of  Judgment;  and 
that  said  Attorney  resides  and  has  his  office  at  Bill- 
ings, Montana;  that  E.  J.  McCabe,  attorney  for  the 
defendants  Biran  Connolly  and  Daniel  Connolly, 
resides  and  has  his  office  at  Great  Falls,  Montana; 
that  there  is  a  regular  communication  by  United 
States  mail  between  Billings,  Montana,  and  Great 
Falls,  Montana;  that  on  the  24th  day  of  Decem- 
ber, 1943,  this  affiant  deposited  in  the  United  States 
Post  Office  at  Billings,  Montana,  a  true  and  correct 
copy  of  the  foregoing  Notice  of  Entry  of  Judg- 
ment, enclosed  in  an  envelope  securely  sealed,  ad- 
dressed to   Mr.   E.   J.   McCabe,   Attorney   at   Law, 
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Great  Palls,  Montana,  the  attorney  for  the  defen- 
dants, at  Great  Palls,  Montana,  and  sent  the  same 
under  Government  frank,  being  the  official  frank 
of  the  United  States  Attorney  for  the  District  of 
Montana,  no  postage  thereon  being  required  for 
the  transmittal  thereof. 

NADINE   MALMIN 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  December,  1943. 

[Seal]  ROY  F.  ALLAN 

Notary   Public   for  the    State 
of     Montana,     residing     at 
Billings,    Montana. 
My  commission  expires  June  29,  1944. 

[Endorsed]:     Filed  Dec.  24,  1943.  [63] 


Thereafter,  on  December  31,  1943,  a  Notice  of 
Intention  of  defendant  Brian  Connolly  to  Move 
for  a  New  Trial  and  Motion  for  NewT  Trial  was 
duly  filed  herein,  in  the  words  and  figures  follow- 
ing, to-wit:  [64] 

[Title  of  District  Court  and  Cause.] 

NOTICE    OP    INTENTION    OF    BRIAN    CON- 
NOLLY TO  MOVE  FOR  A  NEW  TRIAL. 

To  The  Plaintiff  Above  Named  and  io  John  B. 
Tansil,  Esq.,  United  States  District  Attorney,  at- 
torney for  plaintiff: 

You  and  each  of  you  will  please  take  notice  that 
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on  the  20th  day  of  January,  1944,  at  10  o'clock  in 
the  forenoon  or  as  soon  thereafter  as  counsel  can 
be  heard,  at  the  courtroom  of  the  above  entitled 
court  in  the  Federal  Building  in  the  city  of  Great 
Falls,  Cascade  County,  Montana,  the  above  named 
defendant,  Brian  Connolly,  by  E.  J.  McCabe  his  at- 
torney, intends  to  move  the  court  to  vacate  and 
set  aside  the  findings  of  fact  and  conclusions  of 
law  heretofore  made  and  filed  in  the  above  entitled 
cause,  and  the  judgment  heretofore  rendered  and 
entered  thereon,  and  to  grant  a  new  trial  of  the 
above  entitled  action  to  said  named  defendant.  Said 
motion  will  be  made  upon  all  of  the  files,  records, 
and  proceedings  and  the  minutes  of  the  court  in 
said  action  and  upon  affidavits  and  will  be  made 
upon  the  following  grounds  and  reasons,  to  wit : 

[65] 

1.  Irregularity  in  the  proceedings  of  the  court, 
and  orders  of  the  court,  and  abuse  of  discretion,  by 
which  defendant  was  prevented  from  having  a 
trial. 

2.  Accident    or    surprise,    which    ordinary    pru- 
dence could  not  have  guarded  against; 

3.  Insufficiency  of  the   evidence   to   justify  the 
findings  of  fact  and  conclusions  of  law  of  the  court. 

4.  Insufficiency   of   the   evidence   to   justify   the 
decision  of  the  court. 

'.  Insufficiency  of  the  evidence  to  justify  the 
ment   rendered  and  entered   in  said  cause. 

(].     T]  findings  of  Pad   and  conclusions  of 

law  made  by  the  court  in  said  cause  are  against 
law. 
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7.  The  decision  of  the  court  in  said  cause  is 
against  law. 

8.  The  judgment  made  and  entered  in  said  cause 
is  against  law. 

9.  Errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant. 

A  copy  of  said  proposed  motion  to  be  filed  and 
made  in  said  cause  is  herewith  delivered  to  and 
served  upon  you. 

E.  J.  McCABE 

Attorney    for    defendant    Brian 
Connolly.   [66] 


[Title  of  District  Court  and  Cause.] 

MOTION  OP  BRIAN  CONNOLLY 
FOR  A  NEW  TRIAL 

And  Now,  the  above  named  defendant,  Brian 
Connolly,  by  his  attorney,  E.  J.  McCabe,  moves 
the  court  to  set  aside  and  vacate  the  findings  of 
fact  and  conclusions  of  law  heretofore  made  s 
filed  in  the  above  entitled  cause,  and  to  vacate4  and 
set  aside  the  judgment  heretofore  rendered  and 
entered  in  said  cause,  and  to  grant  the  said  named 
defendant  a  new7  trial  of  the  said  cause,  and  iii 
support  hereof  the  said  named  defendant  assigns 
the   following   reasons: 

1.  Irregularity  in  the  proceedings  of  the  court 
and  orders  of  the  court  and  abuse  of  discretion  by 
which  defendant  was  prevented  from  having  a  fair 
trial   in  that  the  learned  court   erred   in   brraritiiifir 
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the  motion  of  plaintiff  to  strike  from  the  amended 
answer  of  Brian  Connolly  filed  in  said  action  alle- 
gations of  fact  which  appear  in  paragraph  I  pages 
4  and  5,  and  paragraphs  II  and  III  on  page 
6,  and  paragraph  I  on  pages  6  and  7  of  said 
amended  answer,  whereby  the  said  defendant  was 
precluded  from  establishing  defenses  [67]  which 
he  had  by  treaty  and  custom  as  a  member  of  the 
Blackfeet  Indian  Tribe  and  the  defense  of  prac- 
tical interpretation  and  recognition  by  the  plain- 
tiff of  the  existence  of  the  vested  right  of  grazing 
livestock  on  Blackfeet  Tribal  Lands  in  members 
of  said  tribe. 

2.  Accident  and  surprise  which  ordinary  pru- 
dence could  not  have  guarded  against,  in  that  the 
complaint  in  the  action  sought  injunctive  relief  and 
incidental  compensatory  damages  without  any 
claim  for  assessment  of  any  penalty  against  the 
defendants  and  in  reliance  upon  the  allegations  of 
the  complaint  as  being  wholly  in  the  nature  of  an 
action  in  equity  in  which  defendants  would  not  be 
entitled  to  a  jury  trial,  and  being  led  to  believe  by 
such  allegations  and  the  prayer  for  relief  that  no 
punishment  of  defendants  by  way  of  a  penalty  was 
or  would  be  sought.  This  defendant  did  not  ask  for 
a  jury  trial  on  the  question  of  assessment  of  a 
penalty  and  said  defendant  was  informed  by  his  at- 
torney that  since  the  question  of  a  penalty  being  im- 
posed was  not  an  issue  in  the  case,  defendant  was 
not  entitled  to  ask  for  a  jury  trial  as  a  matter  of 
right,  and  by  reason  thereof,  defendant  did  not  re- 
quest a  jury  trial  of  any  of  the  issues  of  the  action. 

3.  Insufficiency  of  the  evidence  to  justify  either 
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the  decision  of  the  court  or  the  findings  of  fact 
of  said  court  to  the  effect  that  defendants  willfully 
caused  or  willfully  permitted  their  cattle  and  horses 
to  be  driven  upon  or  grazed  upon  any  lands  upon 
which  said  cattle  and  horses  were  not  entitled  to 
be  grazed,  and  to  the  effect  that  defendants  are 
subject  to  a  penalty  provided  for  by  section  179 
Title  25  United  States  Code  of  $1.00  per  head  for 
livestock  driven  and  conveyed  to  range  and  feed 
on  lands  belonging  to  their  Indian  neighbors  on  the 
Blackfeet  Indian  Reservation  in  the  penal  sum  of 
$258.00,  and; 

Insufficiency  of  the  evidence  to  justify  the  find- 
ings of  fact  numbered  VI  and  VII  made  by  the 
Court;  and;  [68] 

Insufficiency  of  the  evidence  to  justify  the  con- 
clusions of  law  of  the  Court  numbered  1,  2,  3,  and 
4,  made  in  said  cause. 

4.  Insufficiency  of  the  evidence  to  justify  the 
judgment  of  injunction  in  said  cause  and  insuffi- 
ciency of  the  evidence  to  justify  the  judgment  for 
nominal  damages  of  $1.00  and  insufficiency  of  the 
evidence  to  justify  the  judgment  of  $258.00  as  a 
penalty  in  that  no  actionable  trespass  was  estab- 
lished by  the  evidence  and  no  evidence  warranting 
the  imposition  of  a  penalty  in  the  sum  of  $258.00. 

5.  That  the  findings  of  fact  numbered  IV,  V, 
VI,  and  VII  made  by  the  court  are  against  law 
and  conclusions  of  law  numbered  1,  2,  :>,  and  4 
made  by  the  Court  are  against  law. 

6.  That  the  decision  of  the  Court  in  said  cause 
is  against  law. 
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7.  That  the  judgment  made  and  entered  in  said 
cause  is  against  law. 

8.  Errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant  as  follows: 

(a)  The  learned  court  erred  further  during  the 
trial  of  said  cause  in  sustaining  the  objection  to 
the  following  questions  propounded  to  witness 
Brian  Connolly  on  direct  examination,  in  view  of 
the  purposes  stated  at  the  time : 

"Q.  And  during  the  time  that  you  have 
been  there  residing  and  leasing  these  various 
units  upon  which  you  range  your  stock,  do  you 
know  whether  or  not  it  has  been  the  practice  of 
residents  of  the  Reservation  to  permit  their 
stock  to  run  at  large? 

Mr.  Allan:  We  object  to  this.  There  is  no 
such  thing  as  custom.  The  Reservation  is  gov- 
erned by  regulations  by  the  Secretary  of  the 
Interior  and  Indian  Affairs.  It  has  nothing  to 
do  with  this  case  whatsoever."  (p.  89  Tr.) 

"Q.  Do  you  know  whether  or  not  there  has 
been  a  custom  among  the  Blackfeet  Indians  on 
the  Blackfoot  Reservation  relative  to  running 
'heir  stock  at  large  on  that  Reservation? 

Mr.  Allan:  Again  renewing  the  objection. 
We  object  to  any  testimony  as  to  custom  be- 
cause the  matter  is  now  covered  by  regulations. 

The  Court:  I  don't  think  that  is  an  issue 
here.  I  think  we  threshed  that  out  on  your 
motion  to  strike."  (p.  91  Tr)   [69] 

(b)  The  learned  court  further  erred  during  the 
trial   of  said   cause  in  sustaining  the  objection-  of 
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plaintiff  to  the  following  question  propounded  to 
witness  Brian  Connolly  by  his  counsel: 

"Q.  Now,  you  have  been  examined  on  cross 
examination  about  a  resolution  relative  to  free 
grazing  on  the  Blackfoot  Indian  Reservation. 
Will  you  please  state  whether  or  not  that  res- 
olution, whether  it  passed  or  not,  has  been  a 
subject  of  discussion  with  the  Blaekfeet  Tribal 
Council  ? 

A.     Yes  sir. 

Mr.  Allan:  We  object  to  such  resolution. 
The  resolution  speaks  for  itself,  and  it  is  the 
best   evidence. 

The  Court:  Well,  I  think  so.  The  resolution 
was  passed  first,  and  was  revoked. 

Mr.  McCabe:  We  are  going  to  show  there 
was  a  dispute  with  some  members  of  the  Coun- 
cil ;  it  was  never  adopted,  and  some  said  it 
was,  and  in  order  to  obviate  that  question  there 
was  a  resolution  introduced  repealing  that  res- 
olution. 

The  Court:  Objection  sustained  as  the 
matter  is  going  into  the  proceedings  of  the 
Council/'  (p.  109  Tr.) 

The   within   motion   is   made    upon   all    the   files, 
records,  proceedings,  and  minutes  o\'  the  court   in 
said  cause,  and  upon  affidavits  to  be  hereafter  filed 
and  served  in  support  of  the  motion. 
E.  J.  McCABE 

Attorney    Tor    defendant    Brian 
Connolly.    [70] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MAILING 

United  States  of  America 
State  of  Montana 
County  of  Cascade — ss. 

E.  J.  McCabe,  being  duly  sworn  upon  his  oath 
deposes  and  says: 

That  he  is  the  attorney  for  defendant  Brian 
Connolly  in  the  above  entitled  action  and  that  he 
resides  and  maintains  his  office  at  Great  Falls,  Cas- 
cade County,  Montana,  and  that  John  B.  Tansil, 
Esq.,  U.  S.  District  Attorney  for  the  District  of 
Montana,  is  the  attorney  for  the  plaintiff  in  said 
cause  and  resides  and  maintains  his  office  at 
Billings,    Montana ; 

That  on  the  30th  day  of  December,  1943,  affiant 
deposited  true  and  correct  copies  of  the  annexed 
notice  of  intention  of  Brian  Connolly  to  move  for 
a  new  trial  and  motion  of  Brian  Connolly  for  a 
new  trial  in  a  securely  sealed  envelope,  addressed 
to  "John  B.  Tansil,  Esq.  U.  S.  District  Attorney 
for  the  District  of  Montana,  Billings,  Montana," 
with  postage  thereon  fully  prepaid  and  deposited 
said  envelope  so  addressed  in  the  United  States 
Post  Office  at  [71]  Great  Falls,  Montana,  on  the 
30th  day  of  December,  1943,  for  transmission  and 
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delivery  in  regular  course  of  mail  to  the  said  John 
B.  Tansil,  Esq.  attorney  for  plaintiff. 
E.   J.    McCABE 

Subscribed  and  sworn  to  before  me  on  the  31st 
day  of  December,  1943. 

[Seal]  G.  C.  RYAN 

Notary  Public  for  the  State  of  Montana  residing 
at  Great  Falls,  Montana.  My  commission  ex- 
pires July  25,  1945. 

[Endorsed]:     Piled  December  31,  1943.  [72] 


Thereafter,  on  December  31,  1943,  a  Notice  of 
Intention  of  defendant  Daniel  Connolly  to  Move 
for  a  New  Trial,  and  Motion  for  New  Trial  was 
duly  filed  herein,  in  the  words  and  figures  follow- 
ing, to- wit:  [73] 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  INTENTION  OF  DANIEL   COX 
NOLLY  TO  MOVE  FOR  A  NEW  TRIAL 

To  The  Plaintiff  Above  Named  and  To  John  B. 
Tansil,  Esq.,  United  States  District  Attorney,  at- 
torney for  plaintiff: 

You  and  each  of  you  will  please  take  notice  that 
on  the  10th  day  of  January,  1944,  at  10  o'clock  in 
the  forenoon  or  as  soon  thereafter  as  counsel  can 
be  heard,  at  the  courtroom  of  the  above  entitled 
court  in  the  Federal  Building  in  the  city  of  Great 
Falls,  Cascade  County,  Montana,  the  above  named 
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defendant,  Daniel  Connolly,  by  E.  J.  McCabe  his 

attorney,  intends  to  move  the  court  to  vacate  and 
set  aside  the  findings  of  fact  and  conclusions  of 
law  heretofore  made  and  filed  in  the  above  entitled 
cause,  and  the  judgment  heretofore  rendered  and 
entered  thereon,  and  to  grant  a  new  trial  of  the 
above  entitled  action  to  said  named  defendant.  Said 
motion  will  be  made  upon  all  of  the  files,  records, 
and  proceedings  and  the  minutes  of  the  court  in 
said  action  and  will  be  made  upon  the  following 
grounds  and  reasons,  to  wit:  [74] 

1.  Irregularity  in  the  proceedings  of  the  court, 
and  orders  of  the  court,  and  abuse  of  discretion, 
by  which  defendant  was  prevented  from  having  a 
fair  trial. 

2.  Accident  or  surprise,  which  ordinary  pru- 
dence could  not  have  guarded  against. 

3.  Insufficiency  of  the  evidence  to  justify  the 
findings  of  fact  and  conclusions  of  law  of  the  court. 

4.  Insufficiency  of  the  evidence  to  justify  the 
decision  of  the  court. 

5.  Insufficiency  of  the  evidence  to  justify  the 
judgment  rendered  and  entered  in  said  cause. 

6.  That  the  findings  of  fact  and  conclusions  of 
law  made  by  the  court  in  said  cause  are  against  law. 

7.  The  decision  of  the  court  in  said  cause  is 
against   law. 

8.  The  judgment  made  and  entered  in  said  cause 
is  against  law. 

9.  Errors  in  law  occurring  at  the  trial  and 
excepted  to  by  the  defendant. 
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A  copy  of  said  motion  to  be  filed  and  made  in 
said  cause  is  herewith  delivered  to  and  served 
upon  you. 

E.  J.  McCABE 

Attorney   for  defendant   Daniel 
Connolly.    [75] 


[Title  of  District  Court  and  Cause.] 

MOTION   OF   DANIEL   CONNOLLY 
FOR  A  NEW  TRIAL. 

And  Now,  the  above  named  defendant,  Daniel 
Connolly,  by  his  attorney  E.  J.  McCabe,  moves  the 
court  to  set  aside  and  vacate  the  findings  of  fact 
and  conclusions  of  law  heretofore  made  and  filed 
in  the  above  entitled  cause,  and  to  vacate  and  set 
aside  the  judgment  heretofore  rendered  and  en- 
tered in  said  cause,  and  to  grant  the  said  named 
defendant  a  new  trial  of  the  said  cause,  and  in 
support  hereof  the  said  named  defendant  assigns 
the  following  reasons: 

1.  Insufficiency  of  the  evidence  to  justify  either 
the  decision  of  the  court  or  the  findings  of  fact  of 
said  court  to  the  effect  that  defendants  willfully 
caused  or  willfully  permitted  their  cattle  and 
horses  to  be  driven  upon  or  grazed  upon  any  lands 
upon  which  said  cattle  and  horses  were  not  entitled 
to  he  grazed,  and  to  the  effect  that  defendants  are 
subject  to  a  penalty  provided  lor  by  section  17!) 
Title  25  United  States  Code  of  $1.00  per  head  Eot 


68  Biran  Connolly,  et  ah,  vs. 

livestock  driven  and  conveyed  to  range  and  feed 
on  lands  belonging  to  their  Indian  neighbors  on  the 
Blackfeet  Indian  Reservation  in  the  penal  sum  of 
$258.00,  and; 

Insufficiency  of  the  evidence  to  justify  the  find- 
ings of  fact  numbered  VI  and  VII  made  by  the 
court,  and;  [76] 

Insufficiency  of  the  evidence  to  justify  the  con- 
clusions of  law  of  the  Court  numbered  1,  2,  3,  and 
4,  made  in  said  cause. 

2.  Insufficiency  of  the  evidence  to  justify  the 
judgment  of  injunction  in  said  cause  and  insuffi- 
ciency of  the  evidence  to  justify  the  judgment  for 
nominal  damages  of  $1.00  and  insufficiency  of  the 
evidence  to  justify  the  judgment  of  $258.00  as  a 
penalty  in  that  no  actionable  trespass  was  estab- 
lished by  the  evidence  and  no  evidence  warranting 
the  imposition  of  a  penalty  in  the  sum  of  $258.00. 

3.  That  the  findings  of  fact  numbered  IV,  V, 
VI,  and  VII  made  by  the  court  are  against  law 
and  conclusions  of  law  numbered  1,  2,  3,  and  4 
made  by  the  Court  are  against  law. 

4.  That  the  decision  of  the  court  in  said  cause 
is  against  law. 

5.  That  the  judgment  made  and  entered  in  said 
cause  is  against  law. 

6.  Errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant  as  follows: 

(a)  The  learned  court  erred  further  during  the 
trial  of  said  cause  in  sustaining  the  objection  to 
the    following    questions    propounded    to    witness 
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Brian  Connolly  on  direct  examination,  in  view  of 
the  purposes  stated  at  the  time : 

"Q.  And  during  the  time  that  you  have 
been  there  residing  and  leasing  these  various 
units  upon  which  you  range  your  stock,  do  you 
know  whether  or  not  it  has  been  the  practice  of 
residents  of  the  Reservation  to  permit  their 
stock  to  run  at  large? 

Mr.  Allan:  We  object  to  this.  There  is  no 
such  thing  as  custom.  The  Reservation  is  gov- 
erned by  regulations  by  the  Secretary  of  the 
Interior  and  Indian  Affairs.  It  has  nothing 
to  do  with  this  case  whatsoever."  (P.  89  Tr.) 

"Q.  Do  you  know  whether  or  not  there  has 
been  a  custom  among  the  Blackfeet  Indians 
on  the  Blackfoot  Reservation  relative  to  run- 
ning their  stock  at  large  on  that  Reservation  \ 

Mr.  Allan:  Again  renewing  the  objection. 
We  object  to  any  testimony  as  to  custom  be- 
cause the  matter  is  now  covered  by  regulations. 

The  Court:  I  don't  think  that  is  an  issue 
here.  I  think  we  threshed  that  out  on  your 
motion  to  strike."   (p.  91  Tr.)   [77] 

(b)  The  learned  court  further  erred  during  the 
trial  of  said  cause  in  sustaining  the  objection  of 
plaintiff  to  the  following  question  propounded  to 
witness  Brian  Connolly  by  his  counsel : 

UQ.  Now%  you  have  been  examined  on  cross 
examination  about  a  resolution  relative  to  free 
grazing  on  the  Blackfoot  Indian  Reservation. 
Will  you  please  state  whether  or  not  that  res- 
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olution,  whether  it  passed  or  not,  has  been  a 
subject  of  discussion  with  the  Blaekfeet  Tribal 
Council ! 

A.     Yes  sir. 

Mr.  Allan:  We  object  to  such  resolution. 
The  resolution  speaks  for  itself,  and  it  is  the 
best  evidence. 

The  Court:  Well,  I  think  so.  The  resolu- 
tion was  passed  first,  and  was  revoked. 

Mr.  McCabe:  We  are  going  to  show  there 
was  a  dispute  with  some  members  of  the  Coun- 
cil; it  was  never  adopted,  and  some  said  it  was, 
and  in  order  to  obviate  that  question  there  was 
a  resolution  introduced  repealing  that  resolu- 
tion. 

The  Court:  Objection  sustained  as  the  mat- 
ter is  going  into  the  proceedings  of  the  Coun- 
cil." (P.  109  Tr.) 

The  within  motion  is  made  upon  all  the  files,  rec- 
ords, proceedings,  and  minutes  of  the  court  in  said 
cause. 

E.  J.  McCABE 

Attorney  for  defendant  Dan- 
iel Connolly.  [78] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MAILING 

United  States  of  America 
State  of  Montana 
County  of  Cascade — ss. 

E.  J.  McCabe,  being'  fully  sworn  upon  his  oath 
deposes  and  says: 

That  he  is  the  attorney  for  defendant  Daniel 
Connolly  in  the  above  entitled  action  and  that  he 
resides  and  maintains  his  office  at  Great  Falls,  Cas- 
cade County,  Montana,  and  that  John  B.  Tansil, 
Esq.,  U.  S.  District  Attorney  for  the  District  of 
Montana,  is  the  attorney  for  the  plaintiff  in  said 
cause  and  resides  and  maintains  his  office  at  Bil- 
lings, Montana; 

That  on  the  30th  day  of  December,  1943,  affiant 
deposited  true  and  correct  copies  of  the  annexed 
notice  of  intention  of  Daniel  Connolly  to  move  for 
a  new  trial  and  motion  of  Daniel  Connolly  for  a 
new  trial,  in  a  securely  sealed  envelope,  addressed 
to  "John  B.  Tansil,  Esq.  U.  S.  District  Attorney 
for  the  District  of  Montana,  Billings,  Montana." 
with  postage  thereon  fully  prepaid  and  deposited 
said  envelope  so  addressed  in  the  United  States 
Post  Office  at  [79]  Great  Falls,  Montana,  on  the 
30th  day  of  December,  1943,  for  transmission  and 
delivery  in  regular  course  of  mail  to  the  said  John 
B.  Tansil,  Esq.  attorney  lor  plaintiff. 
E.  J.  McCABE 
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Subscribed  and  sworn  to  before  me  on  this  31st 
day  of  December,  1943. 

[Seal]  G.  C.  RYAN 

Notary  Public  for  the  State  of  Montana  residing 
at  Great  Falls,  Montana.  My  commission  ex- 
pires July  25,  1945. 

[Endorsed]:     Filed   December   31,   1943.    [80] 


Thereafter,  on  January  10,  1944,  the  Affidavit 
of  Brian  Connolly  in  Support  of  Motion  for  New 
Trial  was  duly  filed  herein,  in  the  words  and  fig- 
ures following,  to-wit:  [81] 

[Title  of  District  Court  and  Cause] 

AFFIDAVIT     OF     BRIAN     CONNOLLY     IN 
SUPPORT  OF  MOTION  FOR  A  NEW  TRIAL 

United  States  of  America 
State  of  Montana 
County  of  Glacier — ss. 

Brian  Connolly,  being  first  duly  sworn  upon  his 
oath  deposes  and  says:  That  he  is  one  of  the 
defendants  named  in  the  above  entitled  action  and 
that  he  makes  this  affidavit  in  support  of  his  mo- 
tion for  a  new  trial  heretofore  filed  and  served 
in  the  said  action; 

That  prior  to  the  time  the  above  entitled  action 
was  set  down  for  trial  and  at  the  time  when  he 
Detained  E.  J.  McCabe  of  Great  Falls,  Montana  to 
ad  as  liis  attorney  in  said  action,  he  inquired  of 
his   said   attorney  as  to  whether  he  could  have   a 
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trial  of  said  cause  by  a  jury  and  was  informed 
by  bis  said  attorney  at  tbat  time  that  the  above 
entitled  action  was  an  equitable  action  for  injunc- 
tive relief  with  the  claim  for  compensatory  dam- 
ages as  relief  incidental  to  the  main  relief  sought 
by  way  of  injunction,  and  that  said  action  was 
of  a  character  known  and  referred  to  generally 
as  an  equitable  action  in  which  defendants  were 
not  entitled  to  a  jury  trial,  and  that  since  no  penalty 
or  forfeiture  by  way  of  punishment  was  sought 
in  the  action  that  he  could  not  obtain  a  separation 
of  causes  of  action  and  a  trial  by  jury.  That  af- 
fiant verily  believed  and  verily  believes  the  state- 
ment made  by  his  attorney  and  that  in  reliance 
upon  said  statement  affiant  did  not  request  that 
said  action  or  any  issue  therein  be  tried  by  a  jury, 
and  that  had  affiant  believed  that  the  plaintiff 
would  seek  to  recover  a  money  penalty  or  a  money 
[82]  forfeiture  in  said  action  by  way  of  punish- 
ment of  this  defendant,  that  affiant  would  have  re- 
quested the  issue  of  punishment  to  be  submitted 
to  a  jury  in  said  cause. 

BRIAN  CONNOLLY 
Affiant 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  January,  1944. 
(Seal)  S.  J.  RIGNEY 

Notary  Public  for  the  State  of  Montana,  residing 

at  Cut  Bank,  Montana.   My  commission  expires 

2/6/45.  [831 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  OF  MAILING 

United  States  of  America 
State  of  Montana 
County  of  Cascade — ss. 

E.  J.  McCabe,  being  duly  sworn  upon  his  oath 
deposes  and  says: 

That  he  is  the  attorney  for  defendant  Brian  Con- 
nolly  in  the  above  entitled  action  and  that  he  re- 
sides and  maintains  his  office  at  Great  Falls,  Cas- 
cade County,  Montana,  and  that  John  B.  Tansil, 
Esq.,  U.  S.  District  Attorney  for  the  District  of 
Montana,  is  the  attorney  for  the  plaintiff  in  said 
cause  and  resides  and  maintains  his  office  at  Bill- 
ings, Montana; 

That  on  the  10th  day  of  January,  1944,  affiant 
deposited  a  true  and  correct  copy  of  the  annexed 
Affidavit  of  Brian  Connolly  in  a  securely  sealed 
envelope,  addressed  to  "  John  B.  Tansil,  Esq.,  U.  S. 
District  Attorney  for  the  District  of  Montana,  Bill- 
ings, Montana,"  with  postage  thereon  fully  pre- 
paid and  deposited  said  envelope  so  addressed  in 
the  United  States  Post  Office  at  Great  Falls,  Mon- 
tana, on  the  10th  day  of  January,  1944,  for  trans- 
mission and  [84]  delivery  in  regular  course  of 
mail  to  the  said  John  B.  Tansil,  Esq.,  attorney  for 
plaintiff. 

E.  J.  McCABE 
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Subscribed  and  sworn  to  before  me  on  this  10th 

day  of  January,  1944. 

(Seal)  G.  C.  RYAN 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Great  Falls,  Montana.  My  commission  ex- 
pires July  25,  1945. 

[Endorsed] :     Filed  January  10,  1944.  [85] 


Thereafter,  on  January  10,  1944,  a  Writ  of  In- 
junction was  duly  filed  herein,  in  the  words  and 
figures  following,  to-wit:   [86] 

[Title  of  District  Court  and  Cause] 

WRIT  OF  INJUNCTION 

The  President  of  the  United  States  of  America 
To  Brian  Connolly,  and  Daniel  Connolly,  and 
all  others  acting  in  aid  of  or  assistance  of  them, 
or  of  either  of  them  and  all  those  in  active 
concert  of  participating  with  them,  or  either 
of  them,  Greeting: 

Pursuant  to  a  judgment  of  the  above-entitled 
court,  in  the  above-named  cause  and  matter,  this 
day  made  and  filed: 

I,  Therefore,  in  consideration  thereof  and  of  the 
particular  matter  in  said  judgment  set  forth,  do 
strictly  command  you,  the  said  defendants,  Brian 
Connolly  and  Daniel  Connolly,  one  and  both,  and  all 
of  your  agents,  servants,  employees,  attorneys,  and 
lessees,  and  all  others  acting  in  aid  of  or  assistance 
of  them,  or  either  of  them,  and  all  those  in  active 
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concert  or  participating  with  them,  or  either  of 
them,  do  absolutely  refrain  and  desist  from  driv- 
ing, drifting,  allowing  to  drift,  herd,  or  conveying 
any  livestock  whatsoever,  on  or  upon,  or  permit- 
ting the  same  to  be  driven,  drifted,  allowed  to  drift, 
herded  or  conveyed,  or  pastured,  or  grazed,  or  fed 
on  the  lands  and  premises  hereinafter  described,  or 
otherwise  interfering  with  the  possession,  use,  or 
enjoyment  by  the  plain-  [87]  tiff  and  its  Indian 
wards  of  any  of  said  lands  and  premises,  or  any 
part  thereof,  which  said  lands  and  premises  are 
more  particularly  described  as  follows,  to-wit : 

Sections  23,  24,  25,  26,  27,  34  and  35, 
in  Township  35  North,  Range  10  West,  Mon- 
tana Principal  Meridian;  Section  10,  Township 
34  North,  Range  9  West,  Montana  Principal 
Meridian;  Sections  11  and  14,  Township  35 
North,  Range  9  West,  Montana  Principal  Me- 
ridian ;  Sections  20  and  21,  Township  35  North, 
Range  9  West,  Montana  Principal  Meridian; 
Southwest  Quarter  of  the  Northeast  Quarter 
of  Section  22,  Township  34  North,  Range  9 
West,  Montana  Principal  Meridian;  Sections 
16  and  21,  Township  35  North,  Range  9  West, 
Montana  Principal  Meridian;  North  Half  of 
Section  11,  Township  35  North,  Range  9  West, 
Montana  Principal  Meridian :  and  South  Half 
Section  11,  Township  35  North,  Range  9  West, 
Montana  Princi]  ;il   Meridian; 

•  ible  Charles  X.   Pray 
of  the  Districl  Court  of  the  United  States,  in  and 
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for  the  District  of  Montana,  this  24th  day  of  De- 
cember, 1943,  and  in  the  one  hundred  and  sixty- 
eighth   year   of   the   Independence    of   the    United 
States  of  America. 
Attest : 

C.  R.  GARLOW 
Clerk  of  the  District  Court  of  the  United  States 

in  and  for  the  District  of  Montana. 
(Seal)  By  C.  G.  KEGEL 

Deputy  Clerk.  [88] 

RETURN   OF   MARSHAL 

United  States  of  America 

District  of  Montana 

Office  of  United  States  Marshal — ss. 

I,  E.  Lieberg,  the  duly  appointed,  qualified  and 
acting  United  States  Marshal,  in  and  for  the  Dis- 
trict of  Montana,  do  hereby  cetify  and  return : 

That  I  received  the  annexed  and  foregoing  writ 
of  injunction  at  Great  Falls,  Montana,  on  the  30th 
day  of  December,  1943,  and  personally  served  the 
same,  together  with  a  copy  of  the  judgment  grant- 
ing and  directing  the  issuance  thereof,  in  said  ac- 
tion, on  the  defendants,  Brian  Connolly  and  Daniel 
Connolly,  by  delivering  to  and  leaving  with  each 
of  said  defendants  personally  on  the  3rd  day  of 
January,  1944,  in  the  County  of  Glacier,  in  the 
State  and  District  of  Montana,  a  copy  of  said 
writ   of   injunction,   together  with   a   copy   of  the 
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judgment    granting    and    directing    the    issuance 
thereof. 

Dated  this  4th  day  of  January,  1944. 
E.  LIEBERG 

United  States  Marshal 
In  and  for  the  District  of 
Montana. 
By  BERNARD  J.  REILLY 
Deputy  Marshal 
Marshal's  Fees  and  Expenses 
For  service  of  writ: 

On  Biran  Connolly   $  2.00 

On  Daniel  Connolly 2.00 

Expenses  of  service  10.35 

Total    $14.35 

[Endorsed]  :     Filed  Jan.  10,  1944.  [89] 


Thereafter,  on  June  13,  1944,  an  Order  Denying 
Motions  for  a  New  Trial  was  duly  filed  and  entered 
herein,  in  the  words  and  figures  following,  to-wit: 

[90] 
In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana. 

No.  305. 

[Title  of  Cause] 

Motion  for  a  new  trial  in  the  above  entitled  cause 
came  on  regularly  for  hearing  on  briefs  submitted 
by  counsel  for  the  respective  parties,  which  the 
court  has  considered. 
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Practically  every  question  raised  by  the  Motion 
for  New  Trial  has  already  been  discussed  by  coun- 
sel and  decided  by  the  court.  Upon  reconsideration 
of  these  questions  as  presented  by  the  briefs,  in  the 
court's  opinion  a  sufficient  showing  calling  for  a 
different  decision,  has  not  been  made;  consequently 
the  motion  for  a  new  trial  will  have  to  be  denied, 
and  such  is  the  order  of  the  court  herein. 
CHARLES  N.  PRAY 
Judge. 

[Endorsed]:     Filed  June  13,  1944.  [91] 


Thereafter,  on  September  9,  1944,  a  Notice  of 
Appeal  wTas  duly  filed  herein,  in  the  words  and 
figures  following,  to-wit:  [92] 

[Titled  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

To  the  Plaintiff,  United  States  of  America,  and 
to  John  B.  Tansil,  Esq.,  United  States  Attorney 
for  the  District  of  Montana,  Attorney  for 
Plaintiff : 

You,  and  each  of  you,  will  please  hereby  take 
notice  that  Brian  Connolly,  who  is  also  known  as 
Biran  Connolly,  and  Daniel  Connolly,  the  defend- 
ants in  the  above  entitled  action,  do  hereby  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  Judgment  given, 
made  and  entered  in  this  action  on  the  24th  day 
of  December,  1943. 
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Dated  this  9th  day  of  September,  1944. 
Signed : 

E.  J.  McCABE 
S.  J.  RIGNEY 

Attorneys  for  Defendants  and 
Appellants  Brian  Connolly 
and  Daniel  Connolly. 
Address:    Suite   I,    Odd    Fellows    Building,    Great 
Palls,  Montana. 

[Endorsed]  :     Filed  Sept.  9,  1944.  [93] 


Thereafter,  on  September  11,  1944,  a  Bond  on 
Appeal  was  duly  filed  herein,  in  the  words  and 
figures  following,  to-wit:  [94] 

[Title  of  District  Court  and  Cause] 

BOND  ON  APPEAL 

Know  All  Men  By  These  Presents,  That  we,  the 
undersigned,  Brian  Connolly  (also  known  as  Biran 
Connolly)  and  Daniel  Connolly,  as  Principals,  and 
Ida  Johnson  Connolly  and  Jack  Loring  of 

,  Glacier  County,  Montana,  as  Sure- 
ties, are  held  and  firmly  bound  unto  the  United 
States  of  America,  the  Plaintiff  above  named,  in 
the  full  sum  of  Two  Hundred  Fifty  ($250.00) 
Dollars  to  be  paid  to  the  said  Plaintiff,  successors 
or  assigns,  to  which  payment  well  and  truly  to  be4 
made,  we  bind  ourselves,  our  successors  and  assigns, 
jointly  and  severally  by  these  presents. 
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Sealed  with  our  seals  and  dated  this  10th  day  of 
September,  1944. 

The  condition  of  this  obligation  is  such  that 
whereas,  in  the  District  Court  of  the  United  States, 
in  and  for  the  District  of  Montana,  in  the  above 
entitled  action,  pending  in  said  Court,  wherein 
United  States  of  America  is  Plaintiff  and  Brian 
Connolly  (also  known  as  Biran  Connolly)  and 
Daniel  Connolly  are  Defendants,  a  judgment  was 
rendered  and  entered  against  the  said  Defendants 
in  the  amount  of  Two  Hundred  Fifty  Eight 
($258.00)  Dollars  by  way  of  penalty  provided  by 
Section  179,  Title  25,  U.  S.  Code,  and  the  further 
sum  of  One  ($1.00)  Dollar,  nominal  damages,  and 
for  a  permanent  injunction  against  said  Defend- 
ants [95]  one  and  both,  and  their  agents,  servants, 
employees,  attorneys  and  lessees,  and  all  others  act- 
ing in  aid  of  or  assistance  of  them,  or  of  either 
of  them,  and  all  those  in  active  concert  or  par- 
ticipating with  them,  or  either  of  them,  forever  re- 
straining and  absolutely  enjoining  said  Defendants 
and  the  other  persons  aforesaid,  or  either  or  any 
of  them,  doing  or  allowing  to  be  done  certain  acts 
or  things  particularly  described  in  said  judgment, 
reference  to  which  judgment  is  hereby  made  for 
further  particulars,  and  adjudging  recovery  of  costs 
of  Plaintiff  in  said  action ;  and 

Whereas,  the  Defendants  Brian  Connolly    I 
known   as   Biran   Connolly)    and    Daniel    Connolly 
have  filed   in   said  action   their  Notice   of  Appeal 
from  said  judgment  to  the  Circuit  Court  of  Appeals 
of  the  United  States  for  the  Ninth  Circuit,  and  said 
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Defendants   propose   to   prosecute    said   appeal   to 
reverse  said  judgment; 

Now,  Therefore,  In  consideration  of  said  appeal 
if  the  above  named  Brian  Connolly  (also  known  as 
Biran  Connolly)  and  Daniel  Connolly,  as  such  De- 
fendants, shall  pay  all  costs  if  the  appeal  is  dis- 
missed or  the  judgment  affirmed,  or  such  costs  as 
the  Appellate  Court  may  award  if  the  judgment  is 
modified,  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and  effect. 
BIRAN 

[Seal]  BRIAN  CONNOLLY 

[Seal]  DANIEL  CONNOLLY 

Principals. 

[Seal]  IDA  JOHNSON  CONNOLLY 

[Seal]  JACK  LORING 

Sureties. 
State  of  Montana, 
County  of  Glacier ss. 

Ida  Johnson  Connolly  and  Jack  Loring,  resi- 
dents of  Glacier  County,  Montana,  being  first  duly 
severally  sworn  upon  oath,  each  for  himself,  de- 
poses and  says:  [96] 

That  he  is  a  resident  and  freeholder  within  Gla- 
cier County,  Montana,  and  that  he  is  worth  the 
amount  of  money  specified  in  the  foregoing  Bond 
as  the  penalty  thereof  to-wit:  Two  Hundred  Fifty 
($250.00)  Dollars  over  and  above  all  of  his  just 
debts  and  liabilities  and  property  exempt  from  ex- 
ecution. 

IDA  JOHNSON  CONNOLLY 
JACK  LORING 
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Subscribed  and  sworn  to  before  me  this  10th  day 
of  September,  1944. 

S.  J.  RIGNEY 
Notary  Public  for  the  State  of  Montana.    Residing 
at  Cut  Bank,  Montana. 
My  commission  expires  February  (i,   1945. 

State  of  Montana, 
County  of  Glacier — ss. 

I,  do  hereby 

certify  and  declare  as  follows,  to-wit: 

That  I  am  the  duly  elected,  qualified'  and  act- 
ing Assessor  of  Glacier  County,  Montana,  and  that 
Ida  Johnson  Connolly  and  Jack  Loring  the  Sure- 
ties nam^s  in  the  within  and  foregoing  Bond  on 
Appeal,  appear  as  owners  of  real  estate  and  per- 
sonal property  upon  the  assessment  and  tax  rec- 
ords of  Glacier  County,  Montana,  in  value  as  fol- 
lows: :    v. 

Ida  Johnson  Connolly  the  sum  of  Eleven  Hun- 
dred Twenty  Dollars;  Jack  Loring  the  sum  of 
Thirty  Eight  &  35   Dollars. 

In  Witness  Whereof,  I  hereunto  subscribe:  my 
name  as  Assessor  aforesaid  on  this .  1,0th  day  of 
September,  1944. 

EDWARD  MURPHY 

Assessor   of   Glacier   County. 
Montana. 

[Endorsed]:     Piled  Sept.  11,  1944.  [97] 
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Thereupon  on  September  9,  1944,  a  copy  of 
Notice  of  Appeal  was  mailed  to  the  United  States 
Attorney,  Billings,  Montana,  and  on  September  11, 
1944,  a  copy  of  the  Bond  on  Appeal  was  mailed  to 
the  United  States  Attorney,  Billings,  Montana,  the 
Clerk's  docket  entry  of  such  mailing  being  as  fol- 
lows, to-wit :  [98] 

[Title  of  Cause.] 

FILINGS— PROCEEDINGS. 

Sept.  9, 1944.  Piled  Notice  of  Appeal  by  defend- 
ants, and  mailed  copy  of  same  to 
United  States  Attorney,  Billings, 
Montana. 

Sept.  11, 1944.  Piled  Bond  on  Appeal. 

Sept.  11, 1944.  Mailed  copy  bond  on  appeal  to 
United  States  Attorney,  Billings, 
Montana.  [99] 


Thereafter,  on  September  20,  1944,  a  Transcript 
of  Evidence  was  duly  filed  herein,  in  the  words  and 
figures  following,  to-wit:  [100] 
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In  the  District  Court  of  the  United  States, 
District  of  Montana. 
Great  Falls  Division 

Case  No.  305 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

BRIAN  CONNOLLY,  et  al., 

Defendants, 
Appearances : 

For  Plaintiff, 

ROY  F.  ALLAN,  Esquire. 

For  Defendants, 

E.  J.  McCABE,  Esquire. 

TRANSCRIPT  OF  TESTIMONY 

Be  It  Remembered  That  this  matter  came  on 
regularly  for  hearing  at  Great  Falls,  Montana,  on 
Thursday,  May  6,  1943,  at  ten  o'clock  A.M.,  before 
the  Honorable  C.  N.  Pray,  Judge  Presiding,  sitting 
without  a  jury. 

Whereupon  the  following  proceedings  were  had 
and  done.  [105] 

The  Court :  Case  No.  305,  the  case  of  the  United 
States  versus  Brian  Connolly  and  others.  Are  you 
ready  for  the  Government? 

Mr.  Allan:     Yes,  your  Honor. 

The  Court:     Are  you  ready  for  the  defendants ! 

Mr.  McCabe:     Yes. 
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The  Court :  Will  you  make  a  brief  statement  of 
the  case? 

Mr.  Allan :  This  action  is  one  which  the  Govern- 
ment is  suing  Brian  Connolly  and  Daniel  Connolly, 
his  son,  who  are  two  Indian  Wards  of  the  Blackf eet 
Tribe,  for  trespass  on  the  Blackfeet  Indian  Res- 
ervation. The  allegations  of  the  complaint  set 
forth  the  formal  allegations  as  to  the  Court's  juris- 
diction, the  boundaries  of  the  Blackfeet  Indian  Res- 
ervation, the  lands  upon  which  Mr.  Connolly  has 
a  right  to  graze,  and  the  lands  upon  which  he  is  in 
definite  trespass. 

The  complaint  likewise  sets  forth  that  his  trepass 
is  a  wilful  trespass  and  in  violation  of  Sec.  179, 
Title  25,  United  States  Codes. 

The  complaint  originally  asked  for  a  temporary 
restraining  order  which  was  granted  by  the  Court 
ex  parte,  then  a  hearing  was  had  for  an  injunction 
pendente  lite  which  was  likewise  granted  by  the 
Court. 

The  case  today  is  for  the  permanent  injunction, 
and  likewise  for  damages  for  the  trespass. 

In  answer  to  the  complaint  the  defendants  admit 
most  of  the  allegations  of  the  complaint,  with  the 
exception  of  pertinent  parts,  such  as  wilful  trespass, 
and  in  his  answer  sets  forth  certain  rights  [106] 
that  he  has  to  trespass,  to  go  upon  the  land;  not 
admitting  a  trespass  by  reason  of  his  Indian  rela- 
tionship. These  matters,  if  the  Court  will  recall, 
were  all  considered  by  the  Court  on  briefs  and 
motions. 
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The  Court  has  decided  that  the  Indian  has  no 
right  on  such  land  by  reason  of  his  Indian  relation- 
ship. 

I  think  that  condenses  the  whole  matter,  your 
Honor. 

Mr.  McCabe:  The  injunction  feature  is  based 
upon  intent,  and  throughout,  if  I  construe  the  com- 
plaint correctly,  I  disagree  with  the  counsel.  The 
charge  in  a  nutshell  here  is  that  the  defendants  will- 
fully trespassed  upon  the  land. 

GOVERNMENT'S  CASE 

Whereupon 

ALBERT  E.  STEPHENSON, 

a  witness  called  and  sworn  on  behalf  of  the  Govern- 
ment, testified  as  follows : 

Direct  Examination 
By  Mr.  Allan: 

Q.     Will  you  please  state  your  name? 

A.     Albert  E.  Stephenson. 

Q.  And  what  is  your  business  or  your  occupa- 
tion1? 

A.  Forest  Supervisor  on  the  Blackfeet  Indian 
Reservation. 

Q,  When  you  say  Forest  Supervisor,  just 
briefly  state  what  are  your  duties  as  such? 

A.  Administrator  in  charge  of  the  Forestry,  and 
the  grazing  activities  on  the  Reservation. 

Q.     That  is  on  the  Blackfeet  Indian  Reservation  \ 

A.     Yes,  sir.  [107] 
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Q.  How  long  have  you  been  engaged  in  that 
capacity  ? 

A.  I  have  been  on  the  Blackfeet  Reservation 
since  August,  1941. 

Q.  Now,  as  the  man  in  charge  of  Forestry  and 
Grazing  on  the  Blackfeet  Indian  Reservation,  do 
you  have  under  your  care  and  custody  the  records 
of  the  Blackfeet  Indian  Reservation,  as  to  your 
particular  type  of  work?  A.     Yes. 

Q.  Including  permits  to  graze,  and  matters  of 
that  type?  A.     Yes. 

Q.  Directing  your  attention  to  plaintiff's  exhibit 
one,  I  will  ask  you  to  briefly  identify  that,  please? 

A.  That  is  a  grazing  permit  issued  to  Mr.  Con- 
nolly for  what  is  knowTn  as  Range  Unit  No.  12,  and 
covers  the  permit  period  of  November  1,  1940,  to 
April  30,  1943. 

Q.  Directing  your  attention  specifically  to  this 
grazing  permit,  does  it  cover  the  brand  of  his  cattle 
and  horses,  is  that  shown  in  there  ? 

A.  His  brand  for  cattle  and  horses  are  not  shown 
on  this  permit. 

Q.  Do  you  have  a  permit  that  it  is  shown  on 
there?  A.     No. 

Q.  When  you  made  reference  to  Unit  No.  12,  is 
that  correct?  A.     Yes. 

Q.     Will   you  just  step   over  here  to  this  map, 
and  show  us  where  that  is,  please? 
(Witness  complies.)  [108] 

Q.  Mr.  Stephenson,  what  is  this  map?  Will  you 
please  explain  it  to  us? 
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A.  This  map  is  a  Range  Unit  map  of  the  Black- 
feet  Indian  Reservation,  showing  all  the  various 
Range  Units.  The  numbers  inside  the  black  lines 
area  indicate  the  Unit  numbers,  and  the  black  line 
represents  the  Unit  line,  or  Unit  Boundaries. 

Q.  And  what  is  the  basis  of  this  map  itself? 
What  type  of  map  is  if? 

A.  That  is  the  official  map  of  the  Blackfeet  In- 
dian Reservation. 

Q.  Prepared  by  Engineers  of  the  United  States 
Government  for  use  on  the  Blackfeet  Indian  Re- 
servation? A.     Yes. 

Mr.  McCabe :     We  will  admit  that  it  is. 

Mr.  Allan:  All  right.  The  Government  offers 
Exhibit  number  one  in  evidence,  which  is  the  lease. 

Mr.  McCabe:     No  objections. 

Whereupon  Plaintiff's  Exhibit  number  one  was 
received  in  evidence,  and  is  in  words  and  figures  as 
follows,  to-wit : 

PLAINTIFF'S  EXHIBIT  No.  1 

Agency  Office  l-5-Ind-8086 

Statement  and  Certificate 
of  Award 

Date  May  7,  1940 

Interior  Indian  Browning,  Montana 

(Department  or  establishment)  (Buruea)  or  office  (Location) 

Method  of  or  Absence  of  Advertising.    (Section 
3709  of  the  Revised  Statutes)  [109] 
1.  After  advertising  in  newspa]  ers. 
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Plaintiff's  Exhibit  No.  1— (Continued) 

2.   (a)  After  advertising  by  circular  letters  sent 

to dealers. 

(b)  And  by  notices  posted  in  public  places  (If 
notices  were  not  posted  in  addition  to  advertising 
by  circular  letters  sent  to  dealers,  explanation  of 
such  omission  must  be  made.  The  notation  on  the 
certificate  below  must  be  "2  (a)  (b)"  or  "2  (a)," 
Depending  on  whether  or  not  notices  were  posted.) 

2.  Without  advertising,  under  an  exigency  of  the 
service  which  existed  prior  to  the  order  and  would 
not  admit  of  the  delay  incident  to  advertising. 

4.  Without  advertising  in  accordance  with 

See  below 

5.  Without  advertising,  it  being  impracticable  to 
secure  competition  because  of 

(Here  state  circumstances  under  which  the  secur- 
ing of  competition  was  impracticable) 

Award  of  Contract. 

A.  To  lowest  bidder  as  to  price  (Expenditures). 

B.  To  other  than  the  lowest  bidder  as  to  price 
(Expenditures.) 

C.  To  highest  bidder  as  to  price  (Receipts). 

D.  To  other  than  the  highest  bidder  as  to  price 
(Receipts). 

Certificate 
I  Certify  that  the  foregoing  statement  is  true 
and  correct;  that  the  agreement  was  made  in  conse- 
quence of  No.  4  of  the  method  of  or  absence  of 
advertising  and  in  accordance  with  award  of  con- 
tract lettered  I),  as  shown  above;  that  where  lower 
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Plaintiff's  Exhibit  No.  1— (Continued) 
bids  (expenditure  contracts)  or  higher  bids  (receipt 
contracts)  as  to  price  were  received  a  statement  of 
reasons  for  their  rejection,  [110]  together  with  an 
abstract  of  bids  received,  including  all  lower  than 
that  accepted  in  case  of  expenditure  contracts  and 
all  higher  in  case  of  receipt  contracts,  is  given  below 
or  on  the  reverse  hereof  or  on  a  separate  sheet  at- 
tached hereto;  that  the  articles  or  services  covered 
by  the  agreement  (expenditure)  are  necessary  for 
the  public  service,  and  that  the  prices  charged  are 
just  and  reasonable. 

Unit  was  allocated  to  Indians  without  advertising 
in  accordance  with  Sec.  9  of  the  General  Grazing 
regulations  and  Blackfeet  Council  Resolution  No. 
35. 

Permit  begins  November  1,  1940  instead  of  May 
1,  1940  in  order  to  allow  permittee  some  extra  time 
in  which  to  comply  with  the  bond  requirements 
since  this  could  not  be  done  to  complete  permit  by 
May  1.  The  period  not  included  has  been  treated 
as  trespass. 

IT.  S.  INDIAN  SERVICE 
Forestry  &  Grazing 

Received  June  11,  1940.  Regional  Office,  Billings, 
Montana. 


(Signature  of  contracting  o 

ficer) 
Superintendent 

(Title) 
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Plaintiff's  Exhibit  No.  1— (Continued) 

United  States 

Department  of  the  Interior 

Office  of  Indian  Affairs 

Unit  No.  12 
Permit  Pee:  $5.00  Contract  No.  l-5-Ind-8086 

Grazing  Permit 
On  and  Off 

(Write  all  names  in  full)  [111] 

Blackfeet  Indian  Agency  Browning,  Montana. 

By  authority  of  law  and  under  regulations  pre- 
scribed by  the  Secretary  of  the  Interior,  Brian  Con- 
nolly &  Fred  Chouquette,  of  Browning,  Montana  is 
hereby  granted  permission  to  hold  and  graze  live- 
stock on  the  Blackfeet  Indian  Reservation  for  a 
period  beginning  November  1,  1940,  and  terminat- 
ing not  later  than  April  30,  1943,  on  the  range  unit 
usually  known  or  described  as  follows :  Range  Unit 
No.  12,  containing  3680.00  acres  allotted,  and  in- 
cluded under  on-7-off  clause  are  1200.00  acres  owned 
allotted,  880.00  acres  private  land,  including  all  un- 
fenced  Indian  allotments  on  which  authority  to 
grant  grazing  privileges  have  been  secured,  and 
covering  livestock  in  kind  and  numbers,  for  the 
grazing  period,  and  at  the  rate  per  head  as  shown 
in  the  following  scheduly,  subject  to  the  payment  of 
all  fees  and  full  compliance  with  the  attached  range 
control  stipulations  which  are  made  a  part  of  this 
permit:  [112] 
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This  permit  is  issued  with  the  understanding  that 
240  head  of  cattle  will  be  grazed  on  this  range,  (64% 
allotted,  21%  owned  allotted)  85  percent  of  which  is 
Indian  land  and  15  percent  privately  owned  or 
leased  range,  evidence  of  the  right  to  the  use  of 
which  is  recorded  with  Supt.  Blackfeet  Agency. 

It  is  further  understood  and  agreed  that  if  the 
permittee  allows  a  greater  number  of  livestock  than 
the  total  number  herein  stipulated  to  graze  upon 
this  range  unit  of  which  the  Indian  range  is  a  part, 
during  the  period  this  permit  is  in  effect,  this  on- 
and-off  clause  shall  immediately  become  null  and 
void  and  the  stock  in  excess  of  the  number  upon 
which  fees  are  paid  to  the  Indians  shall  be  con- 
sidered as  in  a  state  of  trespass  and  treated  accord- 
ingly. (Delete  the  above  paragraph  if  not  applica- 
ble.) 

In  consideration  of  the  above  privileges,  the  per- 
mittee agrees  to  pay  to  Superintendent  Blackfeet 
Agency  for  the  use  and  benefit  of  the  Indians  en- 
titled to  occupy  the  lands  above  described,  the  sum 
of  money  found  to  be  due  from  the  permittee  ac- 
cording to  the  provisions  of  this  permit  (calves, 
colts,  and  lambs  under  6  months  of  age  not  to  be 
counted),  and  they  further  agree  to  pay  the  grazing 
fees  annually  or  semi-annually  in  advance.  Unless 
the  grazing  fees  shall  be  paid  in  advance  for  the 
full  term  of  the  permit,  these  payments  will  be 
guaranteed  by  an  acceptable  corporate  surety  bond 
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in  a  penal  sum  of  not  less  than  the  total  amount  due 
in  any  1  year  under  the  terms  of  the  permit,  namely, 
Five  hundred  fifty-two  and  no/100  dollars,  [114] 
$552.00)  (with  a  maximum  limit  of  $35,000),  or  by 
a  bond  for  the  same  amount  with  at  least  four  in- 
dividual sureties  who  shall  each  qualify  in  an 
amount  equal  to  twice  the  amount  of  the  bond,  or 

by  depositing*  a  cash  bond  with equal  to 

one-half  of  the  annual  grazing  fees;  said  cash  de- 
posit to  be  credited  on  the  last  installment  due  on 
the  permit,  provided  the  terms  of  the  permit  have 
been  faithfully  carried  out  by  the  permittee. 

It  is  understood  and  agreed  by  the  permittee  that 
this  instrument  is  not  a  lease  and  is  not  to  be  taken 
or  construed  as  granting  any  leasehold  interest  in  or 
to  the  land  described  herein,  but  that  it  is  a  permit 
terminable  and  revocable  in  the  discretion  of  Ap- 
proving Officers  and  in  any  event  not  to  extend  be- 
yond April  30,  1943. 

It  is  also  understood  and  agreed  that  any  part  of 
the  area  covered  by  this  permit  may  be  excluded 
from  this  range  unit  by  Approving  Officers  in  the 
exercise  of  their  discretion,  by  the  transfer  of  title 
through  sale  allotted  land,  or  by  the  extinguish- 
ment of  the  Indian  right  of  occupancy  of  the  lands: 
and  thereupon  this  permit  shall  cease  and  determine 
as  to  the  parts  of  the  range  unit  thus  eliminated, 
the  number  of  stock  stipulated  shall  be  reduced  in 
conformity   thereto,   and   the   payments   due   here- 
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under  shall  be  adjusted  accordingly,  provided  that 
the  termination  of  the  permit  has  not  been  due  to 
the  fault  of  the  permittee  or  to  a  violation  of  the 
terms  of  this  permit  by  or  on  behalf  of  the  permit- 
tee. 

The  permittee  hereby  agrees  that  he  and  his  em- 
ployees [115]  will  not  use  any  part  of  the  range 
unit  for  the  sale,  manufacture,  storage,  or  drinking 
of  intoxicants  or  the  handling  of  narcotics,  and 
neither  he  nor  his  employees  will  take  part  in  im- 
morality or  any  illegal  practices  whatever  in  or 
upon  the  reservation.  Violation  of  this  clause  will 
be  deemed  sufficient  ground  for  cancelation  of  the 
permit. 

All  livestock  grazed  under  this  permit  and  all 
other  property  used  in  connection  with  the  permit 
shall  be  held  as  security  for  the  payment  of  any 
grazing  fees  due  and  for  the  full  performance  of 
the  agreement,  and  all  payments  due  hereunder 
shall  constitute  a  prior  and  first  lien  upon  said  live- 
stock and  other  property  incidental  to  the  enjoy- 
ment of  the  privileges  granted.  The  Agency  office 
contains  public  records  of  the  United  States  per- 
taining to  trust  Indian  allotments  and  all  persons 
are  charged  with  notice  and  knowledge  thereof.  A 
copy  of  each  permit  must  be  filed  promptly  in  the 
Agency  office.  Such  copy  shall  be  available  at  all 
times    for   public   inspection.     If  the   permittee  so 
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desires  he  may  file  or  record  a  copy  of  the  permit, 
at  his  own  expense,  in  the  proper  county  office. 

This  permit  shall  not  be  assigned,  sublet,  or  trans- 
ferred without  the  written  consent  of  the  sureties 
and  Approving  Officers. 

The  Superintendent  and  the  Regional  Forester 
shall  make  decisions  relative  to  the  interpretation 
of  the  terms  of  the  permit  and  the  range  control 
stipulations  which  are  attached  hereto,  and  the 
terms  of  the  permit  cannot  be  varied  in  any  detail 
except  as  herein  provided  [116]  without  the  written 
approval  of  the  surety,  the  permittee,  and  the  is- 
suing officers. 

Done  at  the  Blackfeet  Indian  Agency,  this  7  day 
of  May,  1940. 

(Seal)  C.  L.  GRAVES 

C.  L.  Graves,  Superintendent 
(Issuing  Officers) 

Concurred  in  June  11,  1940. 

DONALD  P.  FIELD 

Acting  Regional  Forester. 

I  accept  the  permit  with  the  foregoing  conditions 
and  the  attached  renge  control    stipulations. 
BRIAN  CONNOLLY 
FRED  CHOUQUETTE 

Permittee 
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To  Be  Executed  in  Quintuplicate  Grazing 

4376511 
Department  of  the  Interior 

Office  of  Indian  Affairs 
Bond  for  Corporate  Surety 

Know  All  Men  By  These  Presents,  That  we, 
Brian  Connolly  &  Fred  Chouquette  of  Browning, 

State  of  Montana,  and ,  of ,  State  of 

. ,  partners  doing  business  under  the  firm 

name  of ,  having  an  office  and  principal 

place  of  business  at  Browning,  in  the  State  of 
Montana,  as  principal,  and  Fidelity  and  Deposit 
Company  of  Maryland,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Maryland, 
having  its  principal  office  at  Baltimore,  as  surety, 
are  held  and  firmly  bound  unto  the  United  States  of 
America  in  the  penal  sum  of  Five  Hundred  fifty- 
two  [117]  and  no/100  dollars  ($552.00),  lawful 
money  of  the  United  States,  for  the  payment  of 
which,  well  and  truly  to  be  made,  we  bind  ourselves, 
each  of  us,  and  each  of  our  heirs,  executors,  ad- 
ministrators, successors,  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  27th  day  of 
May,  1940. 

The  Condition  of  This  Obligation  is  Such,  that 
whereas  the  above-bounden  Brian  Connolly  and 
Fred  Chouquette,  as  principals,  have  accepted  a 
permit  dated  May  7,  1940,  for  the  use  of  tribal  land 
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and/or  allotted  Indian  land  of  the  Blackfeet  In- 
dian Reservation  of  the  State  of  Montana,  for  graz- 
ing purposes,  said  land  being  known  as  Range  Unit 
No.  12  of  the  said  reservation  and  comprising  ap- 
proximately 3680.00  allotted  and  1200.00  acres 
owned  allotted,  the  identification  of  which  herein 
by  legal  subdivision  is  expressly  waived  by  both  the 
principal  and  surety  hereto. 

Now,  Therefore,  if  the  above-bounden  Brian  Con- 
nolly &  Fred  Chouquette,  as  principals,  their  heirs, 
executors,  administrators,  successors,  and  assigns, 
shall  faithfully  carry  out  and  observe  all  the  obliga- 
tions assumed  in  the  acceptance  of  said  permit,  af- 
fecting the  interest  of  the  said  Blackfeet  tribe  of 
Indians  and  of  the  individual  Indians  owning  allot- 
ments within  the  area  covered  by  said  permit  and 
shall  observe  all  the  laws  of  the  United  States  and 
regulations  made  or  which  shall  ne  made  thereunder 
for  the  government  of  trade  and  intercourse  with 
Indian  tribes,  and  all  regulations  that  have  been  or 
shall  hereafter  be  lawfully  prescribed  [118]  by  the 
Secretary  of  the  Interior  relative  to  grazing  permits 
executed  by  or  in  behalf  of  the  said  Blackfeet  tribe 
or  for  Indian  allottees  thereof  and  shall  in  all  par- 
ticulars comply  with  the  provisions  of  said  permit 
and  said  regulations,  then  this  obligation  shall  be 
null  and  void;  otherwise  to  remain   in   full  force 
and  effect;  and  it  is  expressly  agreed  that  failure 
of  the  principal  herein  to  make  any  installment  pay- 
ment when  due  under  the  terms  of  this  permit  shall 
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at  once  make  both  the  principal  and  the  surety  on 
this  bond  liable  for  the  full  amount  of  such  payment. 

In  Witness  Whereof,  we  hereunto  set  our  hands 
and  seals  this  the  27th  day  of  May,  1940. 
(Seal)  BRIAN  CONNOLLY 

FRED  CHOUQUETTE 
Blockfoot,  Mont. 


Corporate  principal  signature 


Attest : 


Secretary 
By    FIDELITY  AND  DEPOSIT 

COMPANY  OF  MARYLAND 
A.  B.  KALIN 

Atty-in-fact 
(Corporate  Seal  of  Surety) 
Witnesses : 

LORAINE  HALSETH 

Browning,  Mont. 

MARCELLA  WELLMAN 
Browning,  Montana 

Department  of  the  Interior.    Office  of  Indian  Af- 
fairs.    June  8,  1940. 
Approved : 

C.  L.  GRAVES 

Superintendent.  [119] 

In  all  cases  where4  an  officer  signs  For  a  corpora- 
tion, either  as  principal  or  surety,  there  must  be 
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attached  to  the  bond  either  an  original  certification, 
signed  by  the  board  of  directors,  of  the  authority 
of  the  signing  officer,  or  officers,  to  sign  for  and  in 
behalf  of  the  corporation  -  or  a  copy  of  a  resolution 
of  the  board  of  directors  granting  a  general  au- 
thority of  this  character  to  the  signing  officer  or 
officers,  certified  by  the  president  and  Secretary  of 
the  corporation,  under  the  corporate  seal,  as  a  true 
and  accurate  transcript  of  the  resolution. 

On  and  Off 

Consideration  for  Owned  Allotted  Land 

for  Indians 

I,  the  undersigned  Brian  Connolly,  allottee  on 
the  Blackfeet  Indian  Reservation,  hereby  certify 
that  I  have  absolute  control  of  the  following  de- 
scribed land  located  within  the  boundary  of  Grazing 
Unit  No.  12,  and  that  this  land  wall  be  used  for 
grazing  purposes  and  for  the  production  of  feed 
for  stock  held  under  permit  and  grazed  on  land  in- 
cluded in  Grazing  Unit  No.  12,  as  described  in  the 
schedule  of  Indian  Land  attached  to  this  Grazing 
Permit  issued  by  the  Department  of  the  Interior, 
Office  of  Indian  Affairs.  It  is  understood  and 
agreed  that  this  certificate  is  to  be  attached  to  and 
become  a  part  of  the  Grazing  Permit  on  the  al 
Grazing  Unit,  [120] 
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LAND  DESCRIPTION 

2832  Daniel  B.   Connolly,   SE/4,  Sec.  23;  NW/4  W/2 
NE/4,  Sec.  26 ;  T.  35  N.,  R.  9  W 400.00 

2831  Merle  Connolly,   S/2,  E/2  NE/4,   Sec.  26;  T.  35 

N.,  R,  9  W 400.00 

2833  Nora  Connolly,  E/2,  E/2  NW/4,  Sec.  35;  T.  35 

N.,  R.  9  W 400.00 

1200.00 

BRIAN  CONNOLLY 

Permittee 

Subscribed  and  sworn  to  before  me  this day 

of  June  3,  1940. 

C.  L.  GRATES 
Superintendent 

The  estimated  carrying  capacity  for  the  above 
described  land  is  50  head  of  cattle  annually. 

Approved 

C.  L.  GRAVES 
Superintendent 

On-and-Off  Certificate  of  Right 
To  Use  Deeded  or  Leased  Land 

I,  the  undersigned  Brian  Connolly,  hereby  cer- 
tify that  I  have  absolute  control  of  the  following 
described  land  located  within  the  boundary  of  Graz- 
ing Unit  No.  12,  and  that  this  land  will  be  used  for 
grazing  purposes  and  for  the  production  of  feed 
for  livestock  held  under  permit  as  described  in  the 
Scheduly  of  Indian  Land  attached  to  this  Grazing 
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Permit  issued  by  the  Department  of  the  Interior, 
Office  of  Indian  Affairs.  It  is  understood  and 
agreed  that  this  certificate  is  to  be  attached  to  and 
become  a  part  of  the  Grazing  Permit  on  [121]  above 
Trazing  Unit. 

LAND  DESCRIPTION 

SW/4,  W/2  W/2  SE/4  Sec.  25  200  acres 

E/2  E/2  NE/4,  Sec.  34;  W/2  NW/4,  SW/4  Sec.  35....  280  acres 

all  in  Twp.  35  N.  R.  9  W.  Total 480  acres 

SE/4  NE/4,  NE/4  SE/4,  Sec.  28 80 

N/2  Sec.  25 320 

880 
BRIAN  CONNOLLY 

Permittee 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  June,  1940. 

(Notarial  Seal)    H.  B.  PERKINS 
Notary  Public  for  the  State  of  Montana.    Residing 
at  Browning,  Montana. 

My  commission  expires  October  25,  1940. 

The  estimated  carrying  capacity  for  the  above  de- 
scribed land  is  37  head  of  cattle  annually. 
Approved : 

C.  L.  GRAVES 
Superintendent 
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Legend 

Range  Unit  Maps 

Permittee     Brian  Connolly  &  Fred  Choquette 

Range  Unit  No.  12 

Permit  Period 

]  Trust  allotments  on  which  authority  to  grant 
grazing  Privileges  have  been  obtained 3680.00  acres 

]  Trust  Allotments  owned  by  family  using 
range  unit   1200.00  acres 

j  Trust  allotments  in  heirship  status  where 
more  than  1/10  undivided  interest  is  owned 
by  family  using  range  and  included  in  "on 
and  off"  clause  acres 

|    |  Patent  in  fee  or  deeded  land  included  in  ''on 

and  off"  clause  880 

[122] 

1  Trust"  allotments  on  which  authority  has  not 

been  obtained  and  not  included  in  permit acres 

I    1  Patent  in  fee  or  deeded  land  not  included  in 

"on  and  off"  clause.  

Total 5760        acres 

[123] 
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Legend 

Range  Unit  Maps 

Permittee     Brian  Connolly  &  Fred  Choquette 

Range  Unit  No.  12 

Permit  Period 

]  Trust  allotments  on  which  authority  to  grant 
grazing  Privileges  have  been  obtained 3680.00  acres 

]  Trust  Allotments  owned  by  family  using 
range  unit  1200.00  acres 

1  Trust  allotments  in  heirship  status  where 
more  than  1/10  undivided  interest  is  owned 
by  family  using  range  and  included  in  "on 
and  off"  clause  acres 

]  Patent  in  fee  or  deeded  land  included  in  "on 
and  off"  clause  880 

[122] 

]  Trust  allotments  on  which  authority  has  not 
been  obtained  and  not  included  in  permit acres 

r~j  Patent  in  fee  or  deeded  land  not  included  in 

"on  and  off"  clause.  

Total 5760        acres 

[123] 
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United  States 

Department  of  the  Interior 

Office  of  Indian  Affairs 
Range  Control  Stipulations 

1.  Grazing  Permits. 

Grazing  permits  on  Indian  reservations  are  is- 
sued subject  to  certain  restrictions  and  regulations, 
and  with  the  distinct  understanding  that  the  ranges 
will  be  reduced  both  in  size  and  carrying  capacity 
whenever  the  Commissioner  of  Indian  Affairs  shall 
consider  such  action  essential  to  the  protection  of 
the  interests  of  the  Indians.  Grazing  permits  cover 
Indian  lands  only,  inclusive  of  unalloted  land  not 
otherwise  disposed  of  and  all  unfenced  allotments 
on  which  powers  of  attorney  have  been  executed  to 
the  superintendent  authorizing  him  to  act  for  the 
allottees.  Permits  must  be  executed  within  thirty 
days  after  the  receipt  of  notification  of  an  award. 

2.  Payment  of  Grazing  Pees. 

Frazing  fees  shall  be  paid  annually  or  semian- 
nually in  advance,  as  specified  in  the  permit.  No 
charge  will  be  made  for  animals  under  six  months 
of  age  at  the  time  of  entering  the  reservation,  which 
are  the  natural  increase  of  the  stock  upon  which 
fees,  are  paid.  Payment  will  be  made  for  calves, 
colts,  and  lambs  over  six  months  old  for  the  time 
grazed  on  the  reservation  after  that  age  is  reached 
at  the  same  rale  as  for  Full  grown  stock. 
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3.  Excess  or  Deficit  of  the  Number  of  Stock  S 
cified. 

Unless  the  number  of  livestock  specified  in  the 
permit  is  reduced  by  the  Commissioner  of  Indian 
Affairs,  [125]  the  permittee  will  not  be  allowed 
credit  or  rebate  in  case  the  full  number  is  not  grazed 
on  the  area.  However,  if  the  number  authorized  is 
exceeded,  without  previous  authority,  the  permittee 
will  be  required  to  pay  in  addition  to  the  regular 
charges  as  provided  in  the  permit,  a  penalty  equal 
to  50  per  cent  thereof  for  such  excess  stock  and  the 
stock  will  be  held  until  full  settlement  has  been 
made. 

4.  Crossing  Permits. 

Livestock  shall  not  be  driven  upon  or  across  any 
reservation  without  first  securing  a  standard  form 
crossing  permit  No.  5-929  properly  signed  by  an 
authorized  official  of  the  Indian  Service.  This  per- 
mit will  state  the  number  of  head,  dates  of  travel, 
class  of  stock,  trail  to  be  used,  and  destination. 
Such  stock  must  be  moved  not  less  than  5  miles  in 
case  of  sheep  and  10  miles  in  case  of  cattle  each 
day,  and  stock  shall  not  remain  more  than  12  hours 
at  any  bed  ground  or  camping  place.  In  case  of 
unnecessary  delay,  or  willful  trespass,  the  super- 
intendent or  his  authorized  agent  shall  assess  and 
collect  such  damages  as  may  seem  reasonable.  Own- 
ers of  stock  wTill  anticipate  their  time  of  entry  and 
secure  a  permit  well  in  advance  of  the  date  when 
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the  stock  will  enter  upon  the  reservation.  All  stock 
will  be  refused  entry  upon  the  reservation  until  a 
permit  to  enter  has  been  issued.  The  agency  office 
and  the  officer  in  charge  must  be  notified  at  least 
5  days  in  advance  in  order  that  arrangements  may 
be  made  for  an  official  to  meet  the  stock.  Stock 
owners  who  introduce  their  stock  upon  the  reserva- 
tion without  proper  authority  will  be  considered 
[126]  as  trespassers  and  their  stock  will  be  removed 
from  the  reservation  and  denied  the  right  to  re- 
turn. The  right  is  hereby  reserved  to  issue  cross- 
ing permits  over  all  ranges,  regardless  of  whether 
or  not  special  driveways  have  been  established 
thereover,  and  provided  that  the  movement  of  stock 
so  authorized  shall  be  effected  under  the  supervision 
of  the  superintendent  or  his  agent.  A  permittee 
will  not  authorize  another  permittee  to  drive  stock 
across  his  range. 

5.  Quarantine  Regulations. 

All  stock  covered  by  permit  is  subject  to  the 
quarantine  laws  and  regulations  now  in  force  or 
hereafter  to  be  promulgated  by  the  United  States 
and  the  State  in  which  the  reservations  are  situated. 

6.  Law  and  Order. 

:1  regulations  relative  to  the  maintenance  of  law 
and  order  on  Indian  reservations  and  those  forbid- 
ding the  introduction  of  intoxicating  liquors  will  be 
complied  with  by  the  permittee  and  his  employees. 
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7.  Entering  the  Range. 

The  earliest  date  upon  which  stock  will  be  ] 
mitted  to  enter  the  range  will  be  the  date  shown  in 
the  permit.  Notice  must  be  given  to  the  superin- 
tendent prior  to  entering  the  reservation.  On 
ervations  where  permanent  driveways  have  been 
established  all  livestock  will  be  required  to  enter  or 
leave  the  reservation  on  the  particular  driveway 
designated  by  the  superintendent.  On  reservations 
where  driveways  have  not  been  established  and 
roads  and  trails  are  used  for  the  movement  of  live- 
stock, the  route  to  be  followed  will  be  the  most 
practicable  one  available  [127]  and  will  be  desig- 
nated by  the  superintendent. 

8.  Counting  of  Livestock. 

All  livestock  grazing  upon  or  crossing  Indi 
reservations  must  be  counted  by  an  authorized  of- 
ficer of  the  Indian  Service.  Arrangements  should 
be  made  for  counting  all  livestock  before  it  enters 
the  reservation.  Permittees  are  required  to  notify 
the  superintendent  a  sufficient  length  of  time  in  ad- 
vance to  permit  him  to  have  a  representative  pres- 
ent wrhen  stock  are  counted  on  or  oft'  the  reserva- 
tion. The  right  is  reserved  by  the  Indian  Service 
to  have  a  representative  present  at  each  round-up 
to  check  the  number  of  stock,  and  in  the  event  that 
the  permittee  shall  fail  or  refuse  to  round-up  his 
stock  at  proper  times  and  in  a  satisfactory  manner 
for  the  purpose  of  allowing  a  count  of  the  stock. 
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the  superintendent  shall  have  the  right  to  round-up 
and  count  said  stock  at  the   expense   of  the  per- 
mittee. 

9.  Branding  of  Stock. 

All  livestock  grazed  under  permit  on  Indian 
reservations  or  livestock  which  is  authorized  to 
cross  said  reservations  under  formal  crossing  per- 
mit must  be  branded  so  as  to  be  identified.  The 
brands  of  all  livestock  grazed  upon  the  reservation 
under  permit  must  be  recorded  in  the  office  of  the 
superintendent  with  the  owner's  name. 

10.  Affidavit  of  Permittee. 

If  grazing  permits  are  issued  for  a  period  ex- 
ceeding one  year,  the  permittee  will  be  required  to 
execute  (or  have  executed  by  a  competent  foreman) 
an  affidavit  showing  the  number  of  livestock  grazed 
under  [128]  authority  of  such  permit  and  on  hand 
at  the  close  of  June  of  each  year,  and,  in  case  of 
occupancy  of  the  area  during  the  previous  winter, 
the  number  carried  over,  if  any;  and  another  af- 
fidavit at  the  close  of  December  of  each  year  show- 
ing the  livestock  then  on  hand  and  the  number  car- 
ried during  the  summer  of  that  year,  or  such  period 
as  may  be  required  by  the  Commissioner  of  Indian 
Affairs.  Affidavits  should  be  made  on  standard 
form  5-370. 

11.  Camp  Record. 

A    camp    record    showing    the    number    of    each 
camp,  approximate  number  of  days  of  feed  avail- 
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able,  dates  used  and  losses  from  predatory  animals, 
etc.,  will  be  required  in  connection   with  all   sh< 
grazing  permits.     Reports  should  be  made  by  the 
permittee  at  the  close  of  each   grazing  season   on 
standard  form  5-518.    A  record  should  also  be  made 
of  all  predatory  animals  killed  on  the   range   i 
by  the  permittee  and  his  employees  and  a  report 
made  to  the  superintendent.    In  States  where  bears 
are  protected  by  law  only  such  bears  may  be  killed 
as  are  actually  killing  or  attempting  to  kill    live- 
stock. 

12.  Camp  Fires. 

Camp  fires  must  not  be  built  against  logs,  stumps, 
or  trees.  The  ground  around  the  fire  must  be 
cleared  of  all  inflammable  material  to  at  least  a 
distance  of  6  feet  on  all  sides.  The  fire  itself  must 
be  built  in  a  hole  cut  at  least  10  inches  into  the 
mineral  earth.  The  camp  fire  must  be  completely 
put  out  with  water  or  mineral  earth  whenever  the 
camp  is  left  alone  [129]  even  for  a  short  time.  It 
is  suggested  that  stoves  be  used  in  camp  whenever 
possible,  in  order  to  decrease  the  fire  hazard.  Each 
camp  outfit  must  include  a  shovel  and  an  ax,  each 
in  good  condition. 

13.  Smudge  Fires. 

Smudge  fires  must  not  be  made  unless  absolutely 
necessary.  They  must  never  be  made  in  places 
which  have  not  been  fully  cleared  for  a  distance 
of  25  feet  on  all  sides.     A  smudge  fire  must   never 
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be  made  near  the  roots  of  a  tree,  in  or  near  a  stump 
or  snag,  and  must  be  close  to  and  in  plain  sight  of 
camp.  Such  fires,  when  not  service  the  purpose 
for  which  they  are  made  and  when  the  camp  is  de- 
serted or  moved,  must  be  immediately  and  com- 
pletely extinguished  with  water  or  by  burying  with 
mineral  earth. 

14.  Conduct  in  Case  of  Fire. 

Whenever  a  permittee  discovers  an  unauthorized 
and  uncontrolled  fire  burning,  whether  started  by 
his  own  carelessness  or  in  some  other  way,  he  should 
put  it  out  if  he  can.  If  it  can  not  be  put  out  or 
placed  under  temporary  control,  it  should  be  re- 
ported to  the  nearest  forest  or  grazing  officer  as 
soon  as  possible.  In  case  of  fire  all  range  users 
are  expected  to  place  themselves  and  their  em- 
ployees at  the  service  of  the  forest  or  grazing  of- 
ficer in  charge  for  such  work  in  connection  with  the 
fire  as  the  officer  may  request.  The  failure  of  any 
permittee  to  cooperate  to  the  fullest  extent  possible 
m  the  control  of  forest  and  range  fires  may  result 
in  the  immediate  cancellation  of  any  permits  which 
he  may  hold  and  his  removal  from  the  reservation. 
The  [130]  unauthorized  setting  of  a  fire  or  care- 
lessness in  connection  with  an  authorized  fire  may 
result  in  criminal  prosecution  under  Section  6  of 
the  act  of  June  25,  1910  (36  Stat.  L,  855-857). 

15.  Trespass. 

All  permittees  must  avoid  trespassing.     In  case 
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of  trespass  the  herder  and  packer  may  be  excluded 
from  the  reservation.  The  owner  is  liable  to  prose- 
cution for  civil  damages.  When  upon  the  reservation 
the  herder,  packer,  and  camp  mover  must  under- 
stand that  should  the  instructions  of  their  employer 
and  the  forest  or  grazing  officer  disagree  as  to  the 
manner  in  which  the  range  should  be  used,  tl 
must  follow7  the  instructions  of  the  officer.  Or- 
dinarily the  grazing  movements  of  stock  of  a  per- 
mittee within  the  range  assigned  him  will  not  be 
interfered  with,  but  the  superintendent  reserves  the 
right  to  direct  such  movement  whenever  he  deems 
it  necessary  for  the  proper  protection  and  utiliza- 
tion of  the  range.  The  following  acts  constitute 
trespass : 

(a)  The  brazing  upon  or  the  driving  of  any 
stock  across  the  reservation  without  a  written 
permit,  or  the  grazing  upon  or  the  driving 
across  any  reservation  in  violation  of  the  t< 

of  a  permit. 

(b)  The  grazing  of  stock  upon  Indian  land 
within  an  area  closed  to  grazing  of  that  kind 
of  stock. 

(c)  The  grazing  of  stock  by  a  permittee  or 
lessee  upon  an  area  withdrawn  from  use  For 
grazing   purposes. 

(d)  Allowing  stock  to  drift  and  graze  upon 
the  reservation  without  a  written  permit. 

(e)  Violation  of  any  of  the  terms  of  graz- 
ing permit  or  crossing  permit.  [131] 
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(f )  Refusal  to  move  stock  upon  instructions 
of  an  authorized  officer  of  the  Indian  Service 
when  an  injury  is  being  done  to  the  range  or 
forest  by  reason  of  improper  handling  of  the 
stock. 

16.  Damage  to  Roads,  Trails,  or  Springs. 

Any  person  or  persons  to  whom  grazing  permits 
or  crossing  permits  have  been  issued  receive  such 
permits  with  the  understanding  that  they  are  ob- 
ligated to  repair  all  damage  to  roads  or  trails  caused 
by  the  presence  of  their  stock  in  any  part  of  the 
reservation.  Permittees  must  build  any  new  roads, 
trails,  or  bridges  found  necessary  for  the  proper 
handling  of  their  stock.  They  must  also  fence  any 
springs  or  seeps  on  Indian  land  wThich  are  being 
damaged  by  the  trampling  of  their  stock,  if  they 
shall  be  order  to  do  so  by  the  superintendent  or  his 
duly  authorized  representative. 

17.  Damage  to  Indian  Property. 

The  permittee  will  exercise  due  precaution  to  pre- 
vent injury  to  the  premises  or  livestock  of  Indians 
and  will  be  required  to  return  to  the  vicinity  of  any 
Indian's  home  any  livestock  belonging  to  such  In- 
dian which  may  have  strayed  through  the  handling 
of  stock  under  this  permit  or  drifted  away  with 
the  permittee's  herd.  The  permittee  will  be  re- 
quired to  reimburse  the  Indians  for  any  damage 
that  may  be  done  to  their  premises  or  livestock 
through  the  acts  of  the  permittee,  his  employees,  or 
livestock. 
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18.  Bedding  Sheep. 

The  bedding  ground  must  be  changed  every  day 
unless  some  natural  condition  will  not  allow  the 
change  to  be  made.  Where  possible  the  bedding 
out  system  will  be  used.  [132]  Except  where  camp 
wagons  are  used  no  bed  ground  will  be  occupied  for 
more  than  two  nights,  and  where  camp  wagons  are 
being  used  three  nights  will  be  the  maximum  time 
allowed.  Failure  to  observe  these  rules  will  result 
in  that  part  of  the  range  being  withdrawn  from  the 
grazing  area  and  possible  removal  of  the  stock 
from  the  reservation.  The  trailing  of  sheep  into  and 
out  from  a  permanent  bed  ground  will  not  hi1  al- 
lowed. Bed  grounds  where  possible  will  be  located 
at  least  one-quarter  of  a  mile  from  a  running 
stream,  spring,  or  other  water. 

19.  Disposition  of  Carcasses. 

The  cascasses  of  all  animals  which  die  upon  the 
reservation  from  contagious  or  infectious  diseases 
must  be  burned  at  once,  and  the  carcasses  of  all 
animals  which  die  close  to  water,  trails,  or  other 
places  where  they  will  be  a  nuisance  must  be  re- 
moved immediately  and  buried  or  burned.  The  same 
extreme  care  should  be  taken  when  building  or 
putting  out  a  tire  for  burning  a  carcass  as  in  case 
of  a  fire  for  any  other  purpose. 

20.  Salting  of  Stock. 

When  the  forest  or  grazing  officers  shall  require 
it   all   stock   grazed   under   permit   must   be   salted 
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regularly  at  such  places  and  in  such  manner  as  may 
be  designated.  This  rule  applies  more  particularly 
to  cattle  but  on  some  ranges  may  also  apply  to 
sheep.  The  use  of  troughs  is  advocated  and  these 
should  be  placed  on  rocky  ground  and  well  removed 
from  water.  Under  no  conditions  will  salt  be  placed 
at  or  near  water.  The  proper  use  of  salt  on  all 
ranges  should  aid  in  preventing  stock  from  remain- 
ing too  long  at  watering  places  and  thereby  per- 
manently damaging  [133]  the  feed.  Stock  will  al- 
ternate between  salt  and  water  if  the  two  are  widely 
separated  and  will  consume  as  much  range  around 
a  salt  ground  as  around  a  water  hole. 

21.    Handling  of  Sheep. 

The  open-herding  system  of  handling  sheep 
should  be  used  on  all  ranges  where  applicable.  The 
principal  points  in  this  system  are: 

(a)  Herding  in  the  lead  of  sheep  instead  of 
in  the  rear,  and  training  them  to  spread  out 
and  graze  quietly. 

(b)  Grazing  rather  than  driving  when  going 
to  and  from  water. 

(c)  Bedding  dowTn  the  sheep  on  fresh  bed 
grounds  where  night  overtakes  them,  with 
proper  selection  of  bed  grounds  so  the  sheep 
will  be  contented. 

(d)  Camping  close  to  the  sheep  each  night 
by  using  a  burro  or  horse  to  pack  the  herder's 
food  and  bed,  or  packing  the  herder's  outfit 
wilb  a  saddle  horse  from  a  central  camp. 
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(e)  Using  dogs  as  little  as  possible  after  the 
sheep  are  properly  trained  and  keeping  dogs 
principally  to  protect  the  flock  from  predatory 
animals. 

(f)  Ewes  with  lambs  will  invariably  graze 
around  the  bed  ground  before  leaving.  For 
this  reason  ewes  and  lambs  should  never  be 
camped  twice  in  the  same  place,  if  avoidable. 

22.  Protection  of  Game,  Pish  and  Birds. 

It  is  expected  that  herders  and  other  employees 
will  comply  with  the  game  laws  of  the  State  in 
which  the  reservation  is  located  and  will  assist  the 
forest,  grazing,  and  State  officers  in  the  enforce- 
ment thereof,  and  they  [134]  will  be  required  to 
comply  with  all  regulations  of  the  Indian  Service 
regarding  fish  and  game. 

23.  Range  Improvements. 

It  is  the  policy  of  the  Service  to  encourage  the 
construction  of  improvements  necessary  for  the 
proper  management  of  livestock  and  the  utilization 
of  the  range.  Proper  range  improvements  will 
make  available  much  feed  which  could  not  other- 
wise be  utilized.  However,  the  cost  of  such  im- 
provements will  be  borne  by  the  permittee  unless 
otherwise  provided  for  in  the  permit. 

24.  Condition  of  Camping  Ground. 

Camp  grounds  must  be  kept  in  a  clean  and  sani- 
tary condition.     All  rubbish,  tin  cans,  etc.,  must  be 
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properly   burned   or   buried    during   occupancy    or 
upon  removal  to  new  sites. 

25.  General  Conduct. 

These  stipulations  have  been  made  for  the  assist- 
ance and  guidance  of  permittees  and  become  a  part 
of  their  grazing  permits.  If  faithfully  carried  out 
they  will  promote  the  best  interests  of  all  con- 
cerned. This  fact  should  be  recognized  by  livestock 
owners  and  a  spirit  of  hearty  cooperation  main- 
tained. The  Service  desires  permittee  who  will 
work  with  the  forest  and  grazing  officers.  Those 
who  comply  with  the  stipulations  will  be  given 
every  reasonable  consideration  consistent  with  good 
business  management,  while  those  who  disregard 
them  will  be  denied  the  privilege  of  furthr  grazing 
upon  Indian  reservations. 

26.  Applicability  of  Stipulations. 

The  above  range  control  stipulations  are  hereby 
[135]  prescribed  for  use  in  all  grazing  permits  ex- 
cept as  special  provision  shall  be  made  by  the  Com- 
missioner of  Indian  Affairs. 

27.  Interpretation  of  Stipulations. 

The  final  interpretation  of  these  stipulations  shall 
rest  with  the  Secretary  of  the  Interior. 

DEPARTMENT  OF  THE  IN- 
TERIOR, OFFICE  OF  IN- 
DIAN AFFAIRS,  WASH- 
INGTON. 
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Plaintiff's  Exhibit  No.  1—  (Continued) 
Approved:     May  29,  1931. 

C.  J.  RHOADS, 

Commissioner. 
DEPARTMENT    OF    THE    IN- 
TERIOR,  OFFICE    OF    THE 
SECRETARY,   WASHING- 
TON. 

Approved:    June  4,  1931. 

JOS.  M.  DIXON, 

First  Assistant  Secretary. 


Mr.  Allan:     We  likewise  offer  Exhibit  No.  2,  the 
map  in  evidence. 

Mr.  McCabe:     No  objection. 
The  Court:    All  right,  they  may  both  be  received 
in  evidence. 

Whereupon,  Plaintiff's  Exhibit  No.  2  was  re- 
ceived in  evidence,  which  said  exhibit  is  a  map 
of  the  Blackfeet  Indian  Reservation  and  will 
be  certified  to  the  Court  of  Appeals  under  order 
of  this  Court.  [136] 

Q.     Are  you  familiar  with  Mr.  Connolly's  cattle, 

that  run  on  this  permit  to  graze  on  the   Blackfeel 

Indian  Reservation  I  A.     Yes. 

Q.     What  is  Mr.  Connolly's  brand,  please  \ 

A.     Mr.  Connolly's  brand  is  a  P.  Y.  on  the  cattle 

on  the  left  hip,  and  on  the  horses  it  is  on  the  left 

jaw. 
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Q.  Now,  when  you  say  P.  Y.  just  make  that 
more  definite,  as  to  the  type.  How  is  that  showTn 
to  be? 

A.  The  P  and  Y  are  connected,  and  the  Y  hangs 
down  from  the  bottom  of  the  P.  It  is  made  like 
this.     (Showing  the  Court.) 

The  Court:     It  is  a  Y  upside  down. 

A.     It  is  a  Y  upside  down. 

Q.  In  other  wTords,  it  is  a  regular  form  of  P 
upright,  and  the  Y  is  upside  down,  and  they  both 
connect  together?  A.     Yes. 

Q.  So  that  it  makes  it  look  like  a  P  standing  on 
a  stand  with  some  supports.     Is  that  correct? 

A.     That  is  right. 

Q.  Have  you  had  occasion  to  inspect  the  range 
on  the  Blackfeet  Indian  Reservation  as  to  trespass- 
ing of  cattle  at  various  times?  A.     Yes. 

Q.  In  relation  to  the  Connolly  cattle,  what  par- 
ticular day  did  you  inspect  the  range? 

A.  Well,  the  first  time  that  I  inspected  the 
range  for  Mr.  Connolly's  cattle,  was  October  21, 
1941. 

Q.     And  who  accompanied  you  at  that  time? 

[137] 

A.     Mr.  Girard  and  Mr.  Barrett. 

Q.     Who  is  Mr.  Girard?  A.     Charles  R. 

Q.     What  is  his  business  or  occupation? 

A.     He  is  Range  Guard  at  the  Agency. 

Q.  And  who  is  Mr.  Barrett.  What  is  his  first 
name? 
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A.  Eugene  W.  Barrett,  and  at  that  time  he  was 
working  for  the  soil  and  moisture  operations  as 
Junior  Range  Examiner. 

Q.     On  the  Blackfeet  Indian  Reservation? 

A.     On  the  Blackfeet  Indian  Reservation. 

Q.  And  in  company  with  these  two  men  where 
did  you  go? 

A.  We  wrent  out  in  township  thirty-five  north, 
range  nine  west,  and  in  Section  eleven  we  observed 
horses  belonging  to  Mr.  Connolly  in  trespass. 

Q.  How  many  horses  did  you  see  at  that  time 
and  place?  A.     Thirty-six  head. 

Q.     Did  you  observe  any  cattle  in  that  vicinity? 

A.     No  cattle  on  that  date. 

Q.  What  was  the  next  occasion  that  you  had  to 
make  observation?  A.     On  January  28,  1942. 

Q.     What,  if  anything,  did  you  see  at  that  time? 

A.  Sections  three  and  four,  township  thirty- 
four,  range  nine  west,  observed  twenty-two  head  of 
cattle  in  trespass. 

Q.     Who  did  those  cattle  belong  to? 

A.     Mr.  Connolly. 

Q.  Who  accompanied  you  at  that  time,  Mr. 
Stephenson?  A.     Mr.  Girard.  [138] 

Q.  The  same  Mr.  Girard  as  you  spoke  about  be- 
ing with  you  on  October  21,  1941  ?  A.     Yes. 

Q.  Any  other  time  that  you  made  personal  in- 
spection of  the  range,  Mr.  Stephenson? 

A.  On  January, — there  were  two  other  earlier 
dates  than  that,  January  27,  1942,  in  the  company 
of  Mr.   Barrett,   in   Section   ten,   township   thirty- 
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four  north,  range  eleven  west,  we  observed  eight 
head  of  horses  on  Connolly's  in  trespass,  and  on 
the  same  day  eighteen  head  of  cattle  in  Section 
four,  township  thirty-four  north,  range  nine  west. 
Then  on  January  16th,  with  Mr.  Girard,  we  ob- 
served seventy-eight. 

The  Court:     What  was  that  answer? 

A.  Seventy-eight  head  of  cattle,  in  Section  two 
township  thirty-four  north,  range  nine  west. 

Mr.  McCabe:     Thirty-five,  or  thirty-four? 

A.     Thirty-four. 

Q.  Any  other  date  that  you  made  personal  in- 
spection, Mr.  Stephenson? 

The  Court:     Section  twenty-two,  was  that? 

A.     Section  two. 

The  Court:     Township  thirty-four? 

A.  Yes,  range  nine.  On  Monday  of  this  week 
Mr.  Girdard  and  I  were  out,  and  in  Section  six- 
teen, township  thirty-four  north,  range  nine  west, 
we  observed  seven  head  of  Mr.  Connolly's  horses, 
and  three  head  of  his  cowts,  and  in  Section  eighteen, 
township  thirty-five  north,  range  ten  west,  we  ob- 
served nine  head  of  his  horses. 

Q.  Now,  directing  your  attention  to  this  map, 
Mr.  [139]  Stephenson,  I  would  like  to  have  you 
step  over  here  and  point  out  the  various  places  that 
you  have  been  talking  about,  where  you  observed 
these  trespasses  in  relation  to  Mr.  Connolly's  Unit, 
upon  which  he  has  a  tight  to  graze;  first  of  all,  will 
you  please  point  out  where  Mr.  Connolly's  Unit  is? 

A.     Unit  number  twelve  is  here. 
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Q.     Where  was  the  trespass  that  you  observed? 

A.  In  Section  eleven,  township  thirty-five  north, 
range  nine  west,  this  section  right  here,  (indicat- 
ing.) 

Q.  How  far  distant  would  that  be  from  Mr. 
Connolly's  Unit? 

A.  About  the  line  of  section  eleven,  would  be 
north  of  this  north  line  of  Mr.  Connolly's  Unit. 

Q.     What  is  the  next  spot  of  trespass? 

A.  Sections  three  and  four;  this  section  in  here. 
(Indicating.) 

Q.  How  far  would  that  be  from  Mr.  Connolly's 
Unit? 

A.  The  north  line  of  those  two  sections  are  ad- 
judicated with  his  Unit  in  section  eleven,  thirty- 
four  north,  range .  nine  west.  The  north  line  of 
that  section  is  a  mile  south  of  the  south  line  of  Mr. 
Connolly's  Unit.  Then  in  section  ten,  it  lays  west 
of  section  eleven  in  thirty-four,  nine,  of  thirty-four 
north,  range  nine  west,  that  is  also  a  mile  south 
of  his  Unit. 

Q.     WhM  is  the  next  place? 

A.  Section  four  in  township  thirty-four  north, 
range  nine.  His  section  there  is  adjudicated  to  the 
Unit  line,  and  section  two  of  this  section  here  (il- 
lustrating), lays  between  section  eleven,  and  the 
Unit,  range  Unit  [140]  number  twelve. 

Q.  Now,  are  you  familiar  with  a  well  that  Mr. 
Connolly  uses  for  the  watering  of  his  stock  ! 

A.     The  well  is  right  there.     (Indicating.) 
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Q.  Where  is  that  well  located,  Mr.  Stephenson, 
please  ? 

A.  On  the  northwest  corner  of  section  ten,  town- 
ship thirty-four  north,  range  nine  west. 

Q.  And  how  far  is  the  location  of  that  well  from 
Mr.  Connolly's  grazing  Unit? 

A.     Little  over  one  mile  south  of  the  Unit  line. 

Q.  Have  you  ever  observed  any  of  Mr.  Con- 
nolly's cattle  watering  at  that  well? 

A.  I  never  observed  them  watering  there,  I  have 
seen  them  around  the  place. 

Q.     You  actually  seen  them  around  the  well? 

A.     Yes  sir. 

Q.  What  is  the  lease  that  Mr.  Connolly  has, 
what  is, — How  many  head  of  cattle  or  horses  does 
it  provide  for.     That  is  the  permit,  I  should  say. 

Q.  The  permit  on  the  Indian  land  covered  by 
the  permit  calls  for  one  hundred  and  fifty-three 
head  of  cattle,  and  then  this  off  and  on  clause,  where 
consideration  is  given  for  his  deeded  and  otherwise 
controlled  land  in  the  Unit,  a  total  of  two  hundred 
and  forty  head  of  cattle  are  permitted  on  the  year 
around  basis. 

Q.  Mr.  Connolly's  cattle  to  your  knowledge 
grazed  upon  the  Blackfeet  Indian  Reservation  the 
year  around,  or  are  they  taken  off  the  Reservation 
at  times? 

A.     They  are  on  the  Reservation  the  year  around. 

Q.  To  your  knowledge  does  Mr.  Connolly  take 
care  of  [141]  cattle  for  other  people? 

A.     He  has. 
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Q.  Has  he  at  any  time  since-  the  commencement 
of  this  action  taken  care  of  other  people's  cati 

A.    Yes. 

Q.     When  was  that.     EL  cattle  does  that 

consist  of? 

A.  Last  year  Mr.  Connolly  took  in  some  cattle 
for  some  gentleman  down  by  Conrad,  but  we  did 
not  get  the  actual  count.  We  didn't  get  an  actual 
count  on  those  cattle.  I  don't  know  just  how  many 
there  were  of  them. 

Q.  Can  you  give  an  approximate  account  of 
them? 

A.     Approximately  forty-five  head. 

Q.  Did  he  take  care  of  any  other  cattle  on  this 
Unit  to  your  knowledge? 

A.  To  my  knowledge  he  took  no  more  in  since 
the  beginning  of  this  action. 

Q.  No,  I  mean  at  the  time  of  this  action,  and 
prior  to  the  action  itself  after  the  permit  was  issued 
to  him? 

A.     It  is  my  understanding  that  he 

Mr.  McCabe:  Just  a  minute.  We  object  to  any 
understanding,  but  it  must  be  within  his  knowledge, 
within  his  own  knowledge. 

The  Court:    Yes,  sustain  the  objection. 

Q.     Of  your  own  knowledge? 

A.  To  my  own  knowledge,  I  was  not  there  on 
duty  prior  to  August  1941,  and  as  far  as  I  know 
he  had  no  cattle  after  my  coming  on  in  1941,  after 
I  came  on  duty.  [142] 
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Cross  Examination 
By  Mr.  McCabe : 

Q.  Mr.  Stephenson,  directing  your  atention  to 
plaintiff's  exhibit  number  one,  which  has  been  re- 
ceived in  evidence,  I  believe  you  stated  the  amount 
shown  is  two  hundred  and  forty  head  of  cattle? 

A.     Yes. 

Q.  And  as  I  understand  from  that  you  meant 
that  he  had  the  right  under  his  permit,  as  construed 
by  your  office,  to  graze  two  hundred  and  forty  head 
of  cattle  on  this  Unit  which  you  have  indicated  on 
the  map  exhibit  two,  as  Unit  twelve  ?  A.     Yes. 

Q.  And  as  I  understand  from  that  you  meant 
that  he  had  the  right  under  his  permit,  as  construed 
by  your  office,  to  graze  two  hundred  and  forty  head 
of  cattle  on  this  Unit  which  you  have  indicated  on 
the  map  exhibit  two,  as  Unit  twelve  ! 

A.    Yes. 

Q.  And  in  counting  and  in  estimating,  the  two 
hundred  and  forty  head  of  calves  are  not  counted, 
that  is,  calves  under  six  months  of  age? 

A.     That  is  right, 

Q.  Now,  in  addition  to  the  land  which  Mr.  Con- 
nolly had,  the  grazing  permit  to  which  you  have 
testified  as  exhibit  number  one,  he  was  the  owner 
of  other  land  in  that  area,  was  he  not.  He  was  the 
owner  of  other  land  that  you  know  of? 

A.     Not  within  that  particular  area,  no  sir. 

Q.  South  of  that  area  over  on  Cut  Bank  Creek, 
a  distance  of  around  three  or  four  miles,  he  had 
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some  land  there  upon  which  he  had  the   right  to 

graze  cattle  on?  A.     Yes. 

Q.  And  then  likewise  over  on  Willow  Creek,  a 
distance  of  six  or  seven  miles,  possibly  eight  miles, 
he  had  other  land  upon  which  he  had  a  right  to 
graze  cattle?  [143]  A.     Yes. 

Q.  Don't  you  know  off-hand  of  your  own  knowl- 
edge how  many  acres  Mr.  Connolly  had  altogether 
under  his  control,  and  on  which  he  had  the  right 
to  graze  cattle  and  horses'? 

A.  There  was  some  deeded  land  involved  there, 
which  Mr.  Connolly  claimed,  and  which  we  have  no 
reason  to  question.     I  have  it  pretty  well  in  mind. 

Q.  And  approximately  ten  thousand  acres.  Is 
that  correct? 

The  Court:  You  mean  ten  thousand  acres  on 
the  Indian  Reservation? 

Mr.  McCabe:     Yes. 

The  Court:     That  he  owned  or  controlled? 

Mr.  McCabe:     Yes. 

The  Court:     Beside  Unit  twelve? 

Mr.  McCabe:     Not  including  Unit  twelve. 

The  Court:     What  is  the  acreage  in  Unit  twelve? 

Mr.  McCabe:  I  think  five  thousand  seven  hun- 
dred acres,  are  shown  on  the  exhibit,  five  thousand 
seven  hundred  and  sixty  acres  in  Unit  twelve. 

The  Court:  Aside  from  that  he  has  four  thou- 
sand three  hundred  acres  too. 

Mr.  McCabe:  Approximately.  We  will  intro- 
duce the  exact  acreage. 

Mr.  McCabe:     Q.     Is  that  correct? 
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A.     It  sems  a  little  high. 

Q.     Somewhere,  nine  to  ten  thousand? 

A.     Yes. 

Q.  Now,  Mr.  Stephenson,  how  long  have  you 
been  [144]  Supervision  on  the  Blackfeet  Indian 
Reservation?  A.     Since  August,  1941. 

Q.     Since  August,  1941 !  A.     Yes. 

Q.     And  prior  to  that  time  who  was  in  charge? 

A.     Mr.  Henry  Wershing. 

Q.  Is  Mr.  Wershing  in  the  country,  or  has  he 
been  moved  to  another  location? 

A.     He  has  been  moved. 

Q.  On  these  permits  of  the  character  of  permit 
number  one,  or  exhibit  number  one  which  has  been 
introduced  in  evidence,  that  contemplates  a  grazing 
period  of  twelve  months  to  the  year,  does  it  not. 
That  is  correct,  is  it  not?  A.     Yes. 

Q.  And  under  the  construction  of  these  permits, 
the  policy  of  your  office  is  that  if  a  person  does  not 
want  to  graze  the  permit  for  the  full  twelve  months, 
with  the  maximum  amount  of  cattle  referred  to  in 
the  permit,  he  has  the  privilege  of  increasing  the 
number  proportionately  to  the  number  of  months 
that  the  grazing  is  reduced  : 

A.  That  is  not  the  policy,  no.  It  has  been  al- 
lowed, but  it  is  not  the  policy. 

Q.  Isn't  it  a  fact  that  in  the  permit,  in  some 
of  these  permits  they  have  a  provision  expressly — 

A.     No. 

Q.     They  have  not?  A.     No. 
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O.  1  believe  yon  stated  that  Mr.  (  ■  iy's 
brand  [145]  is  P  with  a  Y  being  below,  and  attached 
to  the  left  hip  for  cattle,  and  the  same  brand  on 
the  left  shoulder  for  horses?  A.     Left  jaw. 

Q.  I  beg  your  pardon.  I  misunderstood  you. 
Now,  the  first  time  that  you  went  out  to  inspect  the 
range,  as  you  stated,  for  trespass  of  cattle,  I  think 
it  was  October  21,  1941,  in  company  with  Mr. 
Girard  and  Patterson?  A.     Mr.  Barrett. 

Q.  I  will  stand  corrected.  And  you  went  over 
into  township  thirty-five  north,  range  nine  west  in 
section  eleven?  A.     Yes. 

Q.  And  in  fixing  that  as  section  eleven  in  town- 
ship thirty-five  north,  range  nine  west,  how  did 
you  identify  that  ground,  on  the  ground  out  there, 
as  being  section  eleven,  township  thirty-five  north, 
range  nine  west? 

A.     By  the  location  of  the  allotment  pins. 

Q.  And  whose  allotment  pins  did  you  so  locate 
at  that  time  ? 

A.     It  was  the  allotment  of  Emma  C.  Blood. 

Q.     And  how  many  acres  in  her  allotment? 

A.     I  would  have  to  check  the  plat  book. 

Q.     Just   approximately? 

A.     I  think  it  is  three  hundred  and  twenty. 

Q.  And  is  there  some  other  allotment  in  there, 
in  that  section  eleven? 

A.     Yes,  Mollie  Blood. 

Q.     How  do  you  spell  that?  [146] 

A.     M-o-l-l-i-e. 
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Q.     Blood?  A.     B-1-o-o-d. 

Q.  And  approximately  how  many  acres  did 
she  have? 

A.     I  believe  three  hundred  and  twenty. 

Q.  Whose  else  allotment  was  in  that  section  that 
you  identified  at  that  time? 

A.  As  I  recall  it  those  two  three  hundred  and 
twenty's  that  would  be  the  complete  section. 

Q.  Oh  yes,  I  beg  your  pardon.  I  was  thinking 
of  one  hundred  and  sixty  acres  each.  Do  you  recall 
upon  which  of  these  allotments  the  cattle  that  you 
observed  at  that  time  were  grazing? 

A.  As  I  recall  they  were  scattered  over  both  of 
them. 

Q.     They  were  located  on  both  of  them? 

A.    Yes. 

Q.  Can  you  give  us  approximately  the  number 
of  head  that  was  on  the  Emma  C.  Blood  allotment? 

A.  No,  there  was  no, — both  of  them  being  Indian 
land,  there  was  no  attempt  made  to  find  whether 
they  were  on  the  Emma  C.  Blood,  or  the  Mollie 
Blood  land.  They  were  both  Indian  land, — both 
being  Indian  land.    They  were  on  one  or  the  other. 

Q.  You  say  there  were  this  number  of  head  on 
that  part  of  the  ground  in  section  eleven? 

A.     Yes. 

Q.  Do  you  recall  at  this  time  about  what  part  of 
the  section  you  located  that  stock  on? 

A.  No,  I  don't  recall,  but  I  can  refer  to  the  plat 
book,  it  might  give  a  picture  of  it.  I  don't  recall 
[147]  it  right  now. 
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Q.  How  long  were  you  on  that  tract  of  land  at 
the  time  I 

A.     Oh,  probably  three-quarters  of  an  hour. 

Q.  And  in  making  the  count,  did  you  use  one  of 
these  counting  machines,  or  how  did  you  count 
them  ? 

A.  No,  we  counted  them,  kept  track  of  them  in 
our  minds.  Each  of  us  made  our  count  and  com- 
pared our  totals. 

Q.     Each  made  an  individual  count? 

A.     Yes. 

Q.  When  did  you  next  return  to  that  particular 
section  ? 

A.  Oh,  I  don't  recall  whether  I  went  back  to  that 
particular  section  at  any  time  since. 

Q.  As  I  understand  then,  you  don't  know  just 
how  long  these  particular  cattle  had  been  grazing 
upon  that  particular  section? 

A.     No,  sir. 

Q.  Or  how  long  after  you  left  there  they  con- 
tinued to  graze  on  that  section?  A.     No. 

Q.     You    don't    know?  A.     No. 

Q.  Now,  turn  to  the  next  place  where  you  located 
the  cattle  or  horses,  or  whatever  they  are? 

A.     On  January  28,  1942. 

Q.  And  that  was  after  this  action  was  instituted, 
was  it  not?  A.     Yes. 

Q.  And  at  that  time  did  you  identify  the  section 
number  by  the  allotment  pins?  [148]  A.     Yes. 

Q.     Whose  allotments  were  embraced  in  that? 
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A.  I  would  have  to  refer  to  the  plat  book  on 
that,  as  I  did  not  put  that  in  my  notes. 

Q.  Well,  to  shorten  the  examination,  I  will  ask 
you  if  you  can  state  from  referring  to  the  plat  book 
the  names  of  all  of  the  allotees  who  have  land  in 
Unit  number  twelve1? 

A.     All  the  allotees  in  Unit  number  twelve? 

Q.  No,  not  number  twelve,  but  these  other  Units 
that  you  have  testified  to  ? 

A.     Yes,  all  the  allotees  are  shown. 

Q.  I  wish  you  would  give  me  the  names  of  them 
and  the  number  of  acres,  please  ? 

The  Court :  You  mean  the  amount  of  acreage  of 
the  allotees  on  the  land  upon  which  the  witness  has 
testified  the  cattle  were  grazing,  outside  the  Unit 
twelve. 

Mr.  McCabe:     Yes,  }^our  Honor. 

A.  Well,  the  allotees  in  section  three,  township 
thirty-four  north,  range  nine  west  are  Barney  Calf 
Boss  Ribs ;  he  has  two  lots  there,  one  of  them  figures 
39.77  acres.  The  other  is  39.87  acres.  Dan  Calf 
Boss  Ribs, 

Mr.  McCabe:  I  think  I  can  shorten  this  a  little 
further.  Could  you  just  take  a  piece  of  paper  and 
figure  out  the  total  acreage  and  the  names  of  the 
allotees  of  land  in  that  area  where  you  saw  the 
cattle  trespassing,  just  the  total  acreage  and  the 
names  of  the  allotees.  You  don't  have  to  separate 
them.  I  want  the  names  of  the  allotees,  and  the 
total  acreage  embraced  in  the  allotment  of  the  al- 
lottee? [149] 
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A.  I  don't  know  whether  I  quite  understand 
what  it  is  you  want,  Mr.  McCabe. 

The  Court:  If  you  have  an  idea,  showing  per- 
mits, or  anything  of  that  sort,  to  graze  on  these 
allotments,  you  would  have  to  separate  them  would 
you  not,  to  show  the  difference? 

Mr.  McCabe:  Yes,  I  thought  I  could,  but  maybe 
we  better  separate  the  allotments. 

The  Court :     If  that  is  your  purpose. 

Mr.  McCabe :  It  is  the  purpose,  your  Honor,  one 
of  the  purposes,  your  Honor. 

The  Court:  Cannot  you  go  ahead  and  go 
through  that,  and  put  it  on  a  piece  of  paper  and 
give  it  to  counsel.  That  will  save  their  giving  the 
name  and  the  description  of  the  property  grazed 
over,  outside  of  Unit  twTelve,  belonging  to  the  al- 
lotees. 

Mr.  McCabe:  And  the  number  of  cattle.  I  think 
the  number  of  cattle  grazed  upon  that  particular 
tract,  because  that  will  reflect  on  the  damages  in  this 
case. 

The  Court :     Yes. 

Q.  Mr.  Stephenson,  in  this  area  where  these 
tracts  or  Units,  range  Units  are  located  which  you 
have  identified  on  plaintiff's  exhibit  number  two. 
there  are  quite  a  number  of  stockmen  running  sheep 
and  cattle  in  that  general  area,  isn't  there  ! 

A.     The  majority  of  them  is  sheep. 

Q.     The  majority  is  sheep?  A.     Yes. 

Q.     And    adjoining    Unit    number    twelve,     all 
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around  there,  [150]  are  there  range  Units  that  have 

been  leased  to  other  persons? 

A.  All  the  range  Units  are  leased  to  other 
people. 

Q.  So  that,  as  I  understand,  all  the  land  on  the 
Blackfeet  Indian  Reservation  in  the  general  area 
of  the  location  of  Unit  number  twelve,  which  we 
will  call  the  Connolly  land,  there  are  stockmen  run- 
ning cattle  and  sheep?  A.     Yes. 

Q.  Now,  is  this  area  fenced,  or  is  it  open  prairie 
land,  grazing  land? 

The  sheep  ranges  are  open.  The  bulk  of  the  cattle 
ranges  on  the  Reservation  are  fenced. 

Q.     The  bulk  of  the  catle  ranges?  A.     Yes. 

Q.  When  you  say  fenced,  do  I  understand  you 
to  say  that  they  are  surrounded  by  fence,  each  of 
the  cattlemens'  holdings,  or  range  Units? 

A.     Yes,  sir. 

Q.     Are  all  surrounded  by  fence?  A.     Yes. 

Q.  And  have  you  examined  those  fences,  the 
state  of  repair  particularly  the  period  of  time  from 
August  of  1941,  up  to  the  time  and  during  the  time 
that  you  saw  the  cattle  of  Mr.  Connolly  on  the 
various  Units? 

A.     I   haven't   examined  each   individual   fence. 

Q.  Your  statement  then  that  all  the  holdings  of 
the  cattle  men  who  are  entitled  to  run  their  cattle 
on  the  Reservation  is  fenced,  is  that  based  on  your 
own  knowledge,  or  from  what  somebodv  told  you? 

[151] 

A.     It  is  based  on  my  own  knowledge. 
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Q.     You  have  examined  the  area  as  to  fen 
What  kind  of  fences  are  they? 

A.     Barbed  wire  fence. 

Q.     Is  it  one,  two  or  three  strand  barbed  wire  I 

A.     I  think  three  strand  is  the  common  rule. 

Q.     What  kind  of  posts'? 

A.  I  don't  know.  I  believe  some  of  them  are, 
or  most  of  them  are  split  cedars. 

Q.     How   far   apart?  A.     Probably   a   rod. 

Q.  During  the  period  of  time  in  which  you  saw 
Mr.  Connolly's  cattle  as  you  say  on  these  different 
tracts  of  land,  how  long  before  that  had  it  been 
since  you  examined  the  fences  around  these  allot- 
ments, cattle  allotments? 

A.  When  I  first  saw  them,  I  don't  believe  I  ex- 
amined any  of  them,  I  had  not  been  on  the  Reser- 
vation but  a  very  short  time. 

Q.  So  that  your  testimony  with  reference  to  the 
fencing  relates  to  a  time  after  the  commencement 
of  this  action?  A.     Yes,  sir. 

Q.  How  long  after  the  commencement  of  this 
action  does  your  testimony  relate,  approximately  \ 

A.  The  first  fence  Units  that  I  have  knowledge 
of  was  in  November. 

Q.     Of   1942?  A.     No,   of   1941. 

Q.     1941?  A.     Yes,  sir.   [152] 

Q.  Possibly  I  misunderstood  you.  I  thought 
that  you  said  that  you  had  not  examined  the  area 
for  fences  until  after  the  commencement  of  this 
action. 
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A.  I  was  thinking  this  action  was  commenced 
in  November,  1941. 

Q.  Weil,  I  think  it  was  the  22nd  of  November. 
So  that  it  was  after  this  action  was  instituted? 

A.  Some  time  in  November  when  I  first  observed 
the  fenced  Units. 

Q.     And  was  after  this  action  was  instituted? 

A.     It  probably  was. 

Q.  Now,  the  purpose  of  issuing  these  Units  by 
the  Government  is  to  have  the  lease  used  for  the 
purpose  of  ranging,  in  other  wTords,  to  get  the  full 
benefit  of  the  range  for  grazing  of  livestock  on  the 
Reservation  ?  A.     Yes. 

Q.  Of  course,  when  you  issue  a  permit,  or  a 
lease  for  grazing  purposes  to  certain  Units,  to  limit 
the  number  of  stock  you  wTill  permit  on  that  Unit 
to  the  estimated  carrying  or  grazing  capacity  of 
the  range  for  the  particular  class  of  stock  that  you 
were  issuing  the  permit  for? 

A.     Yes,  that  is  right. 

Q.  And  in  issuing  these  permits,  you  keep  in 
mind  more  or  less  the  fact  of  the  various  rights 
of  the  surrounding  stockmen  and  their  grazing 
rights  in  issuing  the  permit  ? 

A.  Most  of  the  permits  are  issued,  so  far  as  the 
white  operators  are  concerned,  are  issued  as  the 
result  of  advertising  and  competitive  bidding.  [153] 

Q.  What  I  mean  is  that  in  issuing  them  you  have 
in  mind,  and  the  knowledge  that  there  are  other 
men  who  have  certain  rights,  and  grazing  rights 
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in  the  area  to  a  certain  number  of  cattle  and  a  cer- 
tain number  of  sheep0? 

A.     On  a  certain  range  Unit,  yes. 

Q.  You  are  also  acquainted  with  the  fact,  your 
office,  that  it  is  a  natural  characteristic  of  live- 
stock, and  particularly  cattle  and  horses  to  stray  of 
their  own  inclination  over  unfenced  areas  of  land 
in  searching  for  feed  and  water,  or  as  the  result 
of  storms,  or  being  driven  by  various  agencies.  You 
are  familiar  with  that  ?  A.     Yes,  sir. 

Q.  And  that  is  the  condition  that  you  have  in 
mind  when  permits  are  issued,  the  general  char- 
acterstics  of  cattle,  and  the  custom  of  stockmen  in 
that  neighborhood  with  reference  to  grazing  the 
cattle?  A.     Yes,  sir. 

Q.  And  as  a  matter  of  fact  it  is  the  policy  i 
your  office  not  to  consider  as  trespass  any  cattle 
which  may  inadvertently  follow  their  natural  pro- 
clivities, or  inclination  to  stray  from  one  unit  to 
another,  but  which  are  returned  by  the  owner  of  the 
unit  ? 

A.  That  depends  on  how  much  diligence  the 
owner  puts  out  to  return  them. 

Q.     With  reference  to  these  number  of  cattle  that 
you  saw  grazing,  Mr.  Connolly's  how  long  did  ; 
observe  that  those  cattle  remained  on  the  particular 
unit,  what  is  the  longest  period  that  you  saw  tl 
there?  [154] 

The  Court:  You  mean  on  one  particular  allot- 
ment? 
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Mr.  McCabe :  Yes,  on  any  part  of  that  particular 
tract  where  you  saw  them  ? 

A.  I  did  not  have  the  time  to  stay  out  on  the 
hill  and  wait  for  them  to  move.  We  just  observed 
them  in  one  place,  and  go  out  and  count  them,  and 
the  next  time  they  would  be  in  the  general  vicinity, 
or  be  some  place  else. 

Q.  You  don't  know  what  effort  the  owner  in  the 
meantime  may  have  exerted  to  take  them  back 
on  to  their  own  range? 

A.     Xot   definitely. 

Q.  You  know  that  it  is  the  custom  of  stockmen, 
cattle  and  sheep  men  to  keep  their  own  cattle  on 
their  own  range,  and  try  to  keep  the  other  man's 
cattle  off  that  range.  That  is  true  up  in  that  area, 
is  it  not? 

A.  In  that  particular  area  where  these  are  in- 
volved, there  is  no  large  amount  of  cattle  right  in 
that  area.    It  is  all  sheep  that  is  around  on  it. 

Q.  In  making  your  investigations  on  the  days 
that  you  did,  that  you  observed  Mr.  Connolly's 
cattle  in  that  area,  did  you  observe  any  cattle  bear- 
ing other  brands  than  his?  A.     No. 

Q.  And  so  that  I  may  understand  you,  and  be 
correctly  advised,  then  at  no  time  when  you  went 
out  and  observed  Mr.  Connolly's  cattle  grazing  on 
any  of  the  land  described  by  you  in  your  testimony, 
did  you  see  any  cattle  or  horses  or  sheep  grazing 
that  same  area?  [155] 

A.     If  you  put  it  that  way,  yes. 
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Q.  So,  how  many  cattle  did  you  see  grazing  in 
that  area  at  that  time,  other  than  Mr.  Connolly'-  \ 

The  Court:  "That  area."  You  must  be  fair 
with  the  witness.  That  might  not  be  a  very  com- 
prehensive question  to  the  witness.  Describe  it 
more  definitely. 

Mr.  McCabe :     I  will. 

Q.  On  the  allotments  that  you  examined  at  that 
time,  how  many  other  cattle  did  you  see  grazing  on 
those  allotments'? 

A.  Do  you  refer  to  the  groups  of  cattle  that  we 
counted  in  trespass,  I  don't  recall  noticing  any 
other  brands  other  than  Mr.  Connolly's  in  the  bunch. 
However,  there  were  some  that  we  omitted  because 
we  could  not  definitely  identify  the  brand  on  them. 

Q.  So  that  there  were  other  cattle.  How7  many 
head  then  would  you  say  were  grazing  up  on  that 
particular  allotment? 

A.  I  couldn't  say.  It  all  depends  on  the  partic- 
ular bunch  of  cattle? 

Q.  You  made  no  count  of  these  particular 
cattle  grazing  at  that  time  ? 

A.     We  presumed  that  they  were 

Q.  Just  answer  my  question.  You  made  no 
count? 

A.  No,  we  just  skipped  those  cattle  there,  we 
could  not  identify  the  brand. 

Q.  Did  you  count  any  other  cattle  than  Mr.  Con- 
nolly's cattle  on  those  occasions? 

A.     Not  at  that  time,  no. 

Q.  At  that  time  did  you  see  any  sheep,  or  any 
horses  [156]  grazing? 
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A.  Not  on  the  particular  land  where  the  cattle 
were,  on  the  particular  allotment,  no. 

Q.     Did  you  see  any  horses'? 

A.     Not  on  those  particular  lands. 

Q.  So  that  at  no  time  did  you  see  sheep  or  horses 
grazing  upon  those  allotments,  when  these  cattle 
of  Mr.   Connolly's  were  grazing  upon  this  land? 

A.     No. 

The  Court:  You  did  not  count  the  other  brands 
because  they  were  hard  to  determine? 

A.     We  couldn't  identify  them  by  the  brands. 

The  Court:  Because  they  were  small  in  num- 
bers? A.    Yes. 

The  Court:  There  were  very  few,  you  meant  to 
say  ?  A.     Yes. 

Mr.  McCabe:  Q.  Mr.  Stephenson,  it  is  the  pol- 
icy of  your  office  with  respect  to  these  various 
grazing  Units,  that  where  the  person  that  has  the 
right  to  graze  the  Unit  makes  no  objections  to  stock 
coming  over  and  entering  upon  the  lands,  you  leave 
that  as  a  matter  between  the  various  persons  who 
are  entitled  to  the  grazing  right  in  that  area.  Is 
that  true ! 

A.  No,  that  is  not  true.  That  is  not  the  policy. 
The  Units  are  set  up,  the  carrying  capacity.  Unit 
lines  are  established,  and  wTe  expect  more  or  less 
conformity  to  those  lines,  in  order  that  we  can  keep 
tract  of  the  stock  on  the  Units. 

Q.  Did  you  ever  have  any  complaint  from  any 
of  these  [157]  men  concerning  Mr.  Connolly's  cattle 
on  these  lands,  or  Units?  A.     No. 

The  Court:    What  do  you  mean,  the  allotees? 
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.    McCabe:     Well,  the  men  who   i  titled 

to  these  grazing  permits  out  on  these  other  Units. 

A.  I  would  not  exactly  call  them  complaints.  I 
have  had  them  call  my  attention  to  the  fact  that 
they  had  been  out  there  in  trespass. 

Q.     What  did  they  say  to  you,  substantially 

A.     I  don't  remember  exactly  what  they  did  say. 

Q.     You  don't  remember?  A.     No. 

Whereupon  a  recess  was  had. 


After  Recess 

Q.  Mr.  Stephenson,  under  the  rules  and  regu- 
lations relative  to  grazing  on  the  Blackfeet  Reser- 
vation, the  Indian  has  the  privilege  of  taking  out- 
side stock,  that  is  stock  other  than  his  own,  and 
grazing  them  upon  any  lands  for  which  he  has  been 
issued  a  permit,  providing  he  has  the  appro 
the  Indian  Office  at  Browning  to  do  so.  Thai 
true,  is  it  not? 

A.     That  is  right,  yes. 

Q.     And  you  testified  about  forty-five  head  From 
a  man  at  Conrad.    Did  I  understand  you  correcl 

A.     Yes. 

Q.     And  that  was  before  this  action   was   insti- 
tuted? A.     No,  after. 

Q.     Oh,  after  the  action  was  instituted  i 

A.     Yes.  [158] 

Q.     You  testified  about  a  well  for  watering  stock 
in  the   northwest  corner   of   section   ten,   township 
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thirty-four  north,   range   nine   west,   used   by   Mr. 

Connolly.     Do  vou  recall  vour  testimony? 

A.     Yes. 

Q.  That  is  an  open  watering  place,  is  it  not 
where  any  cattle  in  the  area  have  the  right  to  go 
to  water? 

A.  Any  stock  that  has  the  right  to  be  on  the 
area  has  a  right  to  go  there  to  water. 

Q.  Isn't  it  true  that  under  the  grazing  regula- 
tions in  effect  on  the  Blackfeet  Indian  Reservation 
that  you  have  to  keep  your  water  holes  open  for 
watering  stock  generally;  that  you  are  not  per- 
mitted to  close  off  a  water  hole? 

A.  Watering  stock  that  are  entitled  to  be  on 
that  area. 

Q.  By  that  area,  do  you  mean  on  that  particular 
Unit,  or  in  the  general  area  accessible  to  the  water 
hole? 

A.  On  the  particular  range  Unit  on  which  the 
water  hole  happens  to  be  located. 

Redirect  Examination 
By  Mr.  Allan: 

Q.  Just  to  straighten  up  that  point,  were  Mr. 
Connolly's  stock  entitled  to  go  down  to  this  well  to 
water  ? 

Mr.  McCabe:  To  which  we  object  on  the  ground 
that  it  calls  for  the  conclusion  of  the  witness. 

The  Court:  I  don't  know.  He  has  testified.  You 
have  both  brought  out  everything  with  respect  to 
the  permit  that  you  thought  material,  whether  it 
was  grazing.     If  he  knows,  if  the  permit  covered 
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that.  [159]  Does  the  permit  cover  that  feature  of 
the  case,  or  where  they  used  the   water   holes,   or 
watering  places. 

A.  The  permits  set  out  the  area  on  which  the 
stock  were  permitted  to  graze,  yes. 

The  Court:  Is  there  any  customary  regulations 
with  respect  to  them  going  on  for  the  purpose  of 
watering  stock. 

A.  If  it  is  necessary  for  a  border  liner,  to  use 
it  for  both  grazing  units  to  use  the  same  water,  then 
an  adjustment  of  the  lands  are  made  to  permit  that. 

The  Court:  That  is  under  the  direction  and  ap- 
proval of  the  Indian  Office? 

A.     Yes. 

The  Court:  I  see.  I  wanted  to  straighten  that 
out. 

Mr.  Allan:  Q.  Relative  to  the  stock  that  an  In- 
dian Permittee  is  allowed  to  take  in,  must  that  stock 
be  within  the  numerical  number  contained  in  his 
grazing  permit?  A.     That  is  right. 

Q.  Referring  to  the  various  permits  on  which 
you  noticed  the  trespass,  that  you  testified  to  here 
before,  Mr.  Stephenson,  were  all  of  these  allotments 
within  the  administration  jurisdiction  of  your  of- 
fice, the  Blackfeet  Indian  Agency? 

A.     Yes,  they  were. 

Q.  In  other  words,  had  any  of  these  allotments 
held  by  the  Indian  allotees  without  the  authority 
of  your  office  to  administer  them? 

A.     No,  none  of  them  had.  [160] 
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Q.  It  was  during  the  year  1941,  after  1940,  1941, 
what  was  the  annual  grazing  cost  for  one  horse  on 
the  Blackfeet  Indian  Reservation? 

A.  It  averaged  four  dollars  and  fifty  cents  a 
year  for  a  horse. 

Q.  And  what  was  the  average  grazing  cost  for 
one  cow?  A.     Three  dollars  and  sixty  cents. 

Q.  You  spoke  about  Mr.  Wershing  being  your 
successor  in  interest  up  there.  Do  you  know  per- 
sonally where  Mr.  Wershing  is  at  the  present  time  ? 

A.     Yes,  I  understand  he  is  in  the  armed  forces. 

Q.  Have  you  had  any  conversation  since  you 
have  been  assigned  to  the  Blackfeet  Indian  Res- 
ervation with  the  defendant,  Mr.  Connolly,  about 
the  grazing  of  his  stock?  A.     Yes,  I  have. 

Q.     What  were  these  conversations,  please? 

A.  First  time  I  met  Mr.  Connolly  after  I  came 
on  duty,  it  was  a  few  days  after  I  came  on  duty, 
he  came  into  my  office  and  we  talked  over  this 
trespass  situation,  and  I  advised  him  then  that  it 
would  be  necessary  to  restrict  his  cattle,  at  lease  a 
whole  lot  more  than  they  had  been  in  the  past  to 
the  area  that  was  permitted  to  him. 

Q.  Did  you  explain  to  Mr.  Connolly  that  you 
were  sent  there  to  enforce  the  rules  and  regulations 
of  the  Indian  Department  about  the  grazing  of 
cattle  on  the  Blackfeet  Indian  Reservation? 

A.     Yes. 

Q.  Did  you  ask  for  his  co-operation  in  these 
matters?  [161]  A.     Yes,  I  did. 
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Q.  What,  if  anything,  did  Mr.  Connolly  tell  you 
about  that? 

A.     Mr.  Connolly  seemed  to  me 

Mr.  McCabe:  We  object  to  that.  You  confine 
your  testimony  to  the  statement  made  by  Mr.  Con- 
nolly. 

The  Court:     Yes. 

Q.     Just  give  the  facts. 

A.  Mr.  Connolly  told  me  then  that  those  were 
Indian  stock;  that  they  could  run  anywhere  on  the 
Reservation  that  he  wanted  them  to. 

Q.  Now,  in  relation  to  the  grazing  that  is  al- 
lowed on  the  Blackfeet  Indian  Reservation,  Mr. 
McCabe  as  counsel  for  Mr.  Connolly  questioned  you 
as  to  the  policy  of  protecting  the  range.  As  I  un- 
derstand it,  just  to  shorten  this  matter  up,  the 
whole  Blackfeet  Indian  Reservation  is  worked  out 
in  grazing  units,  is  it  not? 

A.     Yes,  that  is  right. 

Q.  And  the  duty  that  the  land  will  carry  for 
stock  is  worked  out?  A.     Yes. 

Q.  And  that  is  the  policy  that  you  were  talking 
about  at  that  time?  A.     Yes. 

Recross  Examination 

By  Mr.  McCabe: 

Q.     Mr.  Stephenson,  did  you  as  an  officer,  or  in 

your  personal  capacity,  ever  make  a  count  of  the 

Brian  Connolly  cattle,  owned  by  him  and  grazing 

on  the  [162]  Indian  Reservation? 
A.     No,  I  never  made  a  count, 
Q.    You  never  made  it?  A.     No,  sir. 
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Redirect  Examination 
By  Mr.  Allan: 

Q.  Right  along  that  same  line,  have  you  ever 
checked  the  records  to  determine  the  number  of 
cattle  that  Mr.  Connolly  has  on  the  Indian  Reserva- 
tion? 

A.  Yes,  I  checked  the  records  of  the  county.  I 
checked  the  mortgage  covering  his  livestock. 

Q.     What  did  that  show? 

Mr.  McCabe:  To  which  we  object  on  the  ground 
that  it  is  not  the  best  evidence.  That  the  county 
record  is  the  best  evidence  as  to  any  personal  as- 
sessment made,  or  any  list,  to  identify  the  record 
and  to  show  that  it  is  a  proper  public  record. 

The  Court:  Yes,  get  a  copy  of  the  record,  and 
see  whether  it  corresponds,  then  we  will  have  both 
sides. 

(Witness  excused.) 


Whereupon 

CHARLES  GIRARD, 

a  witness  called  and  sworn  on  behalf  of  the  Gov- 
ernment, testified  as  follows: 

Direct  Examination 
By  Mr.  Allan : 

Q.     Please  state  your  name? 

A.    Charles  Girard. 

Q.     What  is  your  business  or  occupation/ 
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A.  Assistant  Range1  Guard  at  the  Indian 
Service. 

Q.  And  to  what  particular  Reservation  are  you 
assigned?  A.     Blackfeet.  [163] 

Q.  How  long  have  you  been  in  that  capacity  of 
Range  Guard  on  the  Blackfeet  Indian  Reserva- 
tion? A.     Five  years. 

Q.  Do  you  know  Brian  Connolly,  one  of  the  de- 
fendants in  this  action?  A.     Yes. 

Q.     Do  you  knowT  his  son?  A.     Yes. 

Q.     What  is  his  son's  name,  please? 

A.     Daniel. 

Q.     Dan  Connolly?  A.     Yes. 

Q.  I  believe  that  in  the  course  of  your  official 
duties,  you  have  had  occasion  to  inspect  the  range 
for  cattle  that  were  found  on  the  range  at  various 
times  ?  A.     Yes. 

Q.  In  relation  to  the  Connolly  cattle,  did  you 
have  occasion  to  make  an  investigation  on  August 
6th,  1941?  A.     Yes. 

Q.  Who  accompanied  you  at  that  time,  Mr. 
Girard?  A.     Mr.  Wershing. 

Q.     That  is  Henry  F.  Wershing?  A.     Yes. 

Q.  Who  was  formerly  in  the  Indian  service,  and 
who  is  now  in  the  United  States  Army? 

A.     Yes. 

Q.  What,  if  anything,  did  you  observe  on  the 
range  with  reference  to  the  Connolly  cattle? 

A.     I  counted  forty-eight  head  of  horses.  [164] 

Q.     Where  did  you  count  these  horses? 
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A.  Twenty  head  of  horses  were  on  Sections 
23,  24,  25,  26  and  27,  and  34  in  township  thirty-five 
north,  range  ten. 

Q.     And  what  brands  did  these  horses  have? 

A.     P.  Y.  on  the  left  jaw. 

Q.  That  is  the  P.  Y.  brand  that  we  have  been 
discussing  here  before?  A.     Yes. 

Q.  Then  what  about  the  cattle.  Did  you  ob- 
serve any  cattle  at  that  time  and  place? 

A.  Yes,  there  was  also  twenty-eight  head  of 
horses  in  that  coimt  too.  There  was  forty-eight 
altogether.  There  was  twenty-eight  head  in  sec- 
tions three  and  ten,  township  thirty-four,  range 
nine. 

Q.     Does  that  cover  all  the  horses? 

A.     That  covers  all  the  horses. 

Q.     How  about  the  cattle? 

A.  Twenty-five  head  of  cattle  were  in  sections 
eleven  and  fourteen,  township  thirty-five,  range 
nine. 

Q.  And  directing  your  attention  to  the  inspec- 
tion that  you  made  on  July  24,  1941,  I  will  ask  you 
who  accompanied  you  at  that  time  ? 

A.     July  24th,  1941,  Mr.  Eugene  Barrett. 

Q.     What  was  Mr.  Barrett's  capacity? 

A.     He  was  Assistant  Range  Guard. 

Q.     And  what,  if  anything,  did  you  observe  then? 

A.  Twenty-five  head  of  horses  in  sections  twenty 
and  twenty-one,  of  township  thirty-five,  range  nine. 

Q.  Then  on  August  the  21st,  did  you  have  oc- 
casion  [165]    in    1941, — did   you   have   occasion   to 
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make    another    inspection    October    21st,    1    should 

say?  A.     October  21st. 

Q.  Who  accompanied  you  at  that  time,  Mr. 
Girard?  A.     Mr.  Eugene  Marrett. 

Q.     Anyone  else? 

A.     And  Mr.  Stephenson. 

Q.     Mr.  A.  E.   Stephenson? 

A.     Mr.  A.  E.  Stephenson. 

Q.     What,  if  anything,  did  you  see  then? 

A.  Thirty-six  head  of  cattle,  part  of  which  were 
branded  P.  Y.  on  the  left  hip,  and  A.  X.  on  the  left 
hip. 

Q.  Are  you  familiar  with  the  brand  A.  X.  on 
the  left  hip? 

A.     That  is  Dan  Connolly's  brand. 

Q.  Is  that  the  son  of  defendant  Connolly,  Brian 
Connolly?  A.     Yes  sir. 

Q.  Have  you  at  any  time  ever  observed  cattle 
of  other  people  running  with  the  Connolly  cattle? 

A.  There  were  seventy-five  or  seventy-eight  head 
of  Mr.  Swanson's  cattle. 

Q.  What  time  did  they  run  with  the  Connolly 
cattle?  A.     In  the  summer  of  1942. 

Q.     Any  other  person's  cattle? 

A.     Mrs.  Jessie  G.  Sinclair. 

Q.  How  many  head  of  cattle  of  hers  did  you 
observe?  A.     One  hundred  head. 

Q.    And  during  what  period  of  time  was  that ! 

[166] 

A.     That  was  the  summer  of  1942. 
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Q.  Any  cattle  belonging  to  any  other  person, 
did  you  notice  there? 

A.     Only  the  Ryan  cattle  from  Conrad. 

Q.     And  how  many  head  of  Ryan  cattle? 

A.  Oh,  there  were  somewhere  around  forty-five 
head. 

Q.  And  during  what  period  of  time  did  they  run 
on  the  range? 

A.  I  have  to  refer  to  the  count  record  that  I 
made  on  some  of  those. 

Q.  It  is  the  official  record  of  the  Department 
that  you  want  to  refresh  your  recollection  on.  Is 
that  correct?  A.     Yes  sir. 

Q.     And  what  does  that  show  you  now? 

A.  Well,  the  cattle,  the  man's  name  was  not 
Ryan,  it  was  Payne.     Forty-two  head. 

Q.  During  what  period  of  time  did  they  run 
with  the  Connolly  cattle? 

A.  They  were  brought  up  in  April,  28th;  they 
run  during  the  summer  season. 

Q.     What  year?  A.     1942. 

The  Court:  You  say  they  were  brought  there. 
Who  brought  them  up  there  .? 

A.  Mr.  Payne  brought  them  up  to  the  Connolly 
range. 

Q.  What  was  Payne  instead  of  Ryan.  You 
made  a  mistake  in  those  names?  A.     Pardon. 

Q.  That  was  Payne  instead  of  Ryan.  You  made 
a  [167]  mistake  in  those  names.     Is  that  correct? 

A.     Yes. 

Q.  And  on  the  Sinclair  cattle  what  year  did 
you  say  that  was.     Was  that  in  1941  or  1942? 
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A.     I  don't  have  the  notes  on  it. 

Q.     I  think  the  record  will  show  that  was  1941? 

A.     1941.     I  don't  have  the  record  with  me. 

Cross   Examination 
By  Mr.  McCabe: 

Q.  Mr.  Girard,  you  stated  that  Mr.  Payne 
brought  some  cattle  to  the  Connolly  ranch  in  1942, 
in  April  1942?  A.     Yes. 

Q.  And  did  you  see  Mi*.  Payne  bring  them  to 
the  ranch?  A.     Yes. 

Q.     And  what  ranch  did  he  bring  them  to? 

A.  He  brought  them  to  the  Connolly  ranch  on 
the  Milk  River, — no,  on  Willow  Creek. 

Q.     Milk  River? 

A.     No,  Willow  Creek  it  is. 

Q.  And  at  the  time  you  observed  these  cattle 
on  the  location  concerning  which  you  have  testified 
to,  did  you  see  other  cattle  and  horses  running  on 
the  same  lands,  or  the  same  allotment? 

A.  I  seen  some  of  Mr.  Connolly's  brand  out 
there.  Some  of  Mr.  Connolly's  cattle  there  and 
horses. 

Q.  Besides  Mr.  Connolly's,  and  his  brand,  did 
you  see  any  other  cattle  running  on  these  allotments 
when  you  observed  Mr.  Connolly's  cattle? 

A.  There  was  a  few  there.  There  wTas  a  few 
head  of  [168]  Chet  Kmbalil's  but  that  was  on  pat- 
ented land. 

Q.  Were  the  cattle  of  Mr.  Connolly's  that  you 
saw7  there  on  patented  land? 
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A.  They  were  unloaded  there  and  later  moved 
to  the  Unit  twelve. 

Q.  They  were  unloaded  on  patented  land  and 
then  moved  to  Unit  twelve? 

A.  Yes,  and  there  is  allotted  land  in  connection 
with  the  patented  land. 

Q.  You  say  they  were  unloaded  as  I  understand 
it,  on  patented  land? 

A.  I  never  checked  the  location  where  they  were 
unloaded,  but  they  were  unloaded  in  the  vicinity 
of  his  ranch  where  the  buildings  were. 

Q.     You  mean  the  Milk  River  ranch? 

A.     On  the  Willow  Creek  ranch. 

The  Court:     He  said  Willow  Creek. 

Mr.  McCabe:    Oh,  Willow  Creek  ranch? 

A.     Yes  sir. 

Q.     And  whose  cattle  did  you  say  those  were? 

A.     Payne's  cattle. 

Q.  You  were  informed  as  an  Officer  of  the  In- 
dian Department  that  those  cattle  were  going  to 
be  unloaded  at  that  place  at  the  time,  were  you  not  ? 

A.     Yes. 

Q.  In  this  area  where  you  observed  the  cattle 
which  Mr.  Connolly  had,  which  had  Mr.  Connolly's 
brand  on,  or  the  cattle  which  bore  Mr.  Connolly's 
brand,  did  you  see  any  horses  or  sheep  belonging 
to  other  persons  grazing  in  that  area,  or  along  on 
the  same  lands,  or  [169]  on  the  same  allotment? 

A.     That  belonged  to  anybody  else? 

Q.  Yes,  did  you  see  sheep  or  horses  other  than 
those  bearing  Mr.  Connolly's  brand  grazing  on  the 
allotments? 
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A.     Well,  the  sheep  were  on  the  Units  where  ti 

were  supposed  to  be. 

Q.  That  is,  you  say  there  were  sheep  grazing 
on  the  same  Unit? 

Mr.  Allan:  We  object  to  this  line  of  testimony. 
If  counsel  is  trying  to  show  there  are  sheep  in  the 
country,  because  there  are  undoubtedly  sheep 
where  they  belonged  as  the  witness  has  just  testi- 
fied. 

The  Court:  I  think  he  ought  to  make  it  more 
definite;  he  ought  to  inquire  whether  the  witness 
saw  sheep  or  cattle  bearing  other  brands  than 
the  Connolly  brand,  on  the  particular  sections 
where  he  has  described  the  Connolly  horses  and 
cattle  were  running  when  he  made  his  inspection. 

Mr.  Allan:  Even  if  there  were  other  trespasses, 
it  makes  no  difference. 

The  Court:  No,  he  is  trying  to  establish  a  gen- 
eral trespass,  running  anywhere  and  everywhere. 
I  should  think  that  was  the  trend  of  it. 

Mr.  McCabe:  In  other  words,  the  defendant  is 
charged  with  committing  so  much  damage.  I  am 
trying  to  show  there  were  other  cattle  there  run- 
ning on  the  area. 

The  Court:     We  will  take  care  of  that  later  on. 

Q.  Now,  Mr.  Girard,  at  the  time  when  you  saw 
cattle  and  horses  carrying  the  brand  of  Dan  Con- 
nolly or  Brian  [170]  Connolly  on  the  particular 
land  where  they  were  grazing,  and  by  the  particular 
land  I  mean  the  particular  allotments  embracing 
the  land  upon  which  the  cattle  or  horses  were  graz- 
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ing,    were   there   other   sheep    or   horses    or    cattle 

grazing  on  those  same  allotments? 

Mr.  Allan:  That  is  objected  to  as  immaterial; 
not  pertaining  to  any  issue  involved  in  this  case. 

The  Court:  I  will  let  it  go  in  under  your  ob- 
jection.    You  may  answer  the  question. 

A.  There  were  sheep  in  the  same  vicinity,  but 
they  had  a  right  to  be  there  because  the  Unit  was 
leased  to  the  man  that  was  running  the  sheep,  and 
they  had  a  right  to  be  there. 

Q.  Were  there  also  cattle  and  horses  that  had 
a  right  to  be  theer  grazing  upon  the  same  land? 

A.     No. 

Q.    Just  sheep? 

A.  Yes.  The  sheep  had  a  right  to  be  there,  the 
cattle  and  horses  did  not. 

Q.  Was  there  any  other  stock  that  had  a  right 
to  be  grazing  upon  that  particular  area,  or  on  that 
particular  allotment,  grazing  there  at  the  time? 

A.     No  sir. 

Q.  So  that  the  only  things  that  were  grazing 
there  were  sheep,  they  were  rightfully  and  lawfully 
on  that  allotment? 

A.     The  sheep  had  a  right  to  be  there. 

The  Court:  What  do  you  mean,  that  the  sheep 
had  a  right  to  be  there? 

A.  The  land  that  is  in  discussion  here  is  within 
a  [171]  Unit  which  is  a  sheep  Unit,  and  the  Con- 
nolly horses  and  the  Connolly  cattle  were  in  tres- 
pass on  that  Unit,  if  I  get  the  question. 

The  Court :    All  right,  I  understand. 
(Witness  excused.) 
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EUGENE  W.  BARRETT, 

a  witness  called  and  sworn  on  behalf  of  the  Govern- 
ment, testified  as  follows: 

Q.     Will  you  please  state  your  name? 

A.     Eugene  W.  Barrett. 

Q.     What  is  your  business  or  occupation? 

A.  At  the  present,  or  at  the  time  that  this  action 
was  instituted? 

Q.  Cover  the  whole  matter.  What  is  your  pres- 
ent occupation  or  business? 

A.  I  am  Assistant  Range  Examiner  on  the 
Rosebud  Indian  Reservation  in  Rosebud,  South 
Dakota. 

Q.  How  long  have  you  been  engaged  in  that 
capacity?  A.     About  six  months. 

Q.     Before  that,  what  were  you  doing? 

A.  I  was  Examiner,  I  was  Junior  Range  Ex- 
aminer with  the  soil  and  moisture  conservation 
operations  on  the  Blackfeet  Indian  Reservation. 

Q.  How  long  were  you  on  the  Blackfeet  Indian 
Reservation  ? 

A.     Approximately  twenty  months. 

Q.     Were  you  there  during  the  season  of  1941  f 

A.    Yes  sir. 

Q.  Did  you  have  occasion  to  make  inspections 
on  August  the  8th,  1941,  relative  to  cattle  grazing, 
matters  of  that  kind?  A.     Yes  sir. 

Q.     With  whom  were  you  associated?  [172] 


158  Biran  Connolly,  et  al.,  vs. 

(Testimony  of  Eugene  W.  Barrett.) 

A.     Mr.  Girard. 

Q.  What,  if  anything,  did  you  see  on  August  8th, 
1941,  with  relation  to  the  southwest  quarter  of  the 
northeast  quarter,  township  thirty-two  north,  range 
nine  west? 

A.  May  I  ask  you  to  repeat  that  again.  It  is 
some  time  ago,  I  will  have  to  refresh  my  recol- 
lection. 

Q.  That  is  the  southwest  quarter  of  the  northeast 
quarter  of  section  thirty- two,  range  nine  west? 

A.  Mr.  Girard  and  I  counted  two  head  of  cattle 
on  section  twenty-two,  thirty-four,  nine;  twenty- 
three  head  of  cattle  on  section  sixteen,  twenty-one, 
thirty-five,  nine,  and  twenty-five  head  of  horses  on 
section  eleven,  thirty-five,  nine. 

Q.  Now,  do  you  know  where  the  Blood  allot- 
ments are  located?  A.     Yes,  sir. 

Q.  Bid  you  do  any  particular  work  on  the  Blood 
allotments?  A.     Yes,  sir. 

Q.  What  was  the  type  of  work  that  you  were  do- 
ing on  the  Blood  allotments? 

A.  With  the  Court's  permission,  I  will  explain 
what  I  was  doing.  I  was  sent  to  the  Blackfeet  as 
a  technician  on  range  management  with  chief  con- 
cern for  the  conservation  of  soil,  moisture  and 
grasses.  In  order  to  establish  a  basis  for  our  sur- 
vey, I  took  it  upon  myself  to  keep  track  of  the 
cattle  as  we  saw  them  on  the  Reservation,  and  now 
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knowing  who  had  the  Units  at  the  time,  or  anything 
about  it,  I  jotted  down  a  few  noted  and  when  we 
would  come  back  in  the  office,  why  [173]  we  would 
find  out  to  see  whether  or  not  that  stock  was  where 
it  rightfully  belonged.  I  was  conducting  a  survey 
for  range  improvement  and  a  summary  of  the  con- 
dition of  the  range.  My  copatriot  was  examing  the 
soil  and  classification  of  agricultural  or  non-agricul- 
tural soil  at  that  time. 

Q.  How  often  were  you  on  the  Blood  allotments 
that  you  have  referred  to  ? 

A.  I  imagine  we  passed  through  the  Blood  allot- 
ments, traveling  through  our  respective  areas  every 
day  for  two  weeks. 

Q.     About  what  time  of  the  year  was  that  ? 

A.     That  was  during  the  summer  of  1941. 

Q.     Around  what  month  would  it  be? 

A.  Oh,  I  imagine  it  was  some  time  in  July  or 
August  and  September;  somewhere  in  there. 

Q.  And  how  often  did  you  see  the  Connolly 
cattle  on  that  Blood  allotment? 

A.  May  I  make  a  general  statement  to  that 
effect? 

Mr.  McCabe:  I  think  he  should  be  limited  to 
answer  the  question,  what  he  saw,  the  number,  and 
what  the  brands  were. 

The  Court:  He  traveled  over  the  Blood  allot- 
ments every  day  for  two  weeks.  How  many  cattle 
did  he  see  during  the  time  he  traveled  over  them. 
Was  that  two  weeks  continuous?  A.     Yes. 
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The  Court :  What  did  you  mean  by  saying  July, 
August  and  September  ? 

A.  Those  were  the  months,  if  I  may  explain,  we 
[174]  covered  the  entire  Reservation  during  that 
summer. 

The  Court:  Oh,  I  see.  These  two  weeks  you 
were  on  the  Blood  allotments. 

A.     We  would  go  through  that  area. 

Q.     Now  then,  tell  us? 

A.  I  would  say  every  day  that  I  passed  through 
that  area  I  saw  horses  and  cattle  on  the  Blood  allot- 
ments. 

Q.     Did  you  identify  any  of  these  horses? 

A.     On  one  or  two  occasions,  yes. 

Q.     What  did  you  determine  to  be  their  identify  ? 

A.  They  were  chiefly  Connolly  horses,  and  I  can 
probably  check  on  the  affidavits  to  that  effect. 
Would  you  like  me  to  do  that? 

A.  Please  check  the  affidavits,  and  refresh  your 
recollection. 

A.  There  is  an  affidavit  by  myself  as  of  August 
20,  1941.  On  the  day  of  August  13th,  about  four 
o'clock  in  the  afternoon  in  the  company  of  Darrell 
Young,  my  associate,  we  counted  thirty-two  head 
of  horses  bearing  the  P.  Y.  brand  on  the  left  jaw; 
thirty-two  horses  were  on  the  south  half  of  section 
eleven,  thirty-five,  nine. 

Q.     Is  that  the  Blood  allotment? 

A.  I  believe  it  is.  I  think  there  is  a  reservoir 
there  that  identifies  it  as  such. 

Q.     Then  directing  your  attention  to  the  partic- 
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ular  date  of  August  the  13th,  I  will  ask  you  what, 
if  anything,  you  observed  or  saw  with  reference  to 
the  Connolly  cattle  on  that  date,  Mr.  Barrett  ? 

A.  I  presume  that  is  the  one  that  we  just  talked 
about.  [175]  The  date  was  August  13th,  the  affi- 
davit was  sworn  to  August  20th. 

Q.     We  have  covered  August  the  8th,  haven't  we? 

A.     Yes. 

Q.     And  August  the  13th?  A.     Yes. 

Q.     Now,  referring  to  the  date  of  October  24th? 

A.     Yes. 

Q.     I  will  ask  you  where  you  were  on  that  date  ! 

A.  I  was  in  company  with  Mr.  Stephenson  and 
Mr.  Girard,  inspecting  ranges. 

Q.  And  in  what  particular  part  of  the  country 
were  you? 

A.  It  was  in  the  vicinity  of  Emma  C.  Blood's 
allotment. 

Q.     Is  that  on  the  Blackfeet  Indian  Reservation  .; 

A.  Yes,  that  is  the  allotment  that  we  have  been 
talking  about. 

Q.     What,  if  anything,  did  you  see  there? 

A.  We  counted  thirty-six  head  of  cattle,  part 
of  which  were  bearing  the  brand  P.  Y.  on  the  left 
hip,  and  the  rest  of  the  cattle,  of  that  thirty-six 
head  were  branded  A.  X.  on  the  left  hip;  that  A.  X. 
brand  appearing  in  this  affidavit  belonged  to  Daniel 
Connolly. 

Q.  Where  did  you  see  these  cattle.  In  what  part 
of  the  country? 

A.     Thirty-six  head  of  cattle  were  on  the  north 
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half  of  section  eleven,  thirty-five,  nine:  the  same 
being  part  of  the  allotment  of  Emma  C.  Blood, 
Blackfoot  allotee  number  two  thousand  seven  hun- 
dred and  forty-two,  and  the  south  half  of  section 
eleven  being  part  of  the  [176]  allotment  of  Mollie 
Blood,  allotment  number  two  thousand  seven  hun- 
dred and  forty-three. 

Q.  Going  back  and  directing  your  attention  to 
July  24,  1941,  I  will  ask  you  where  you  were  on  that 
particular  date,  and  who  accompanied  you? 

A.     On   that    date,   July   24,   about   three  thirty 
in  the  afternoon  while  in  company  with   Charles 
Girard,    the    Junior    Range    Guard,    we    counted 
twenty-five  head  of  horses  bearing  the  brand  P.  Y. 
on  the  left  jaw. 

Q.     YThere  did  you  count  these  horses? 

A.  They  were  on  the  allotted  land  embraced  in 
sections  twenty-one,  twenty,  in  township  thirty-five, 
range  nine. 

Cross  Examination 
By  Mr.  McCabe: 

Q.     Mr.  Barrett,  that  is  the  name  of  it  not? 

A.     That  is  right. 

Q.  I  noted,  or  I  noticed  in  your  testimony  that 
you  are  testifying  from  a  memorandum,  or  some 
paper.  Your  testimony  is  based  entirely  upon  these 
papers  with  respect  to  what  you  observed  on  these 
different  dates,  as  a  memorandum  in  writing? 

A.     These  are  affidavits. 

Q.  Are  those  the  affidavits  that  you  made  your- 
self? 
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A.     Yes.    Would  you  like  to  see  them? 

Q.  No,  I  am  merely  trying  to  identify  the 
papers.  You  say  these  affidavits  were  made  at  the 
time  and  filed  with  the  Indian  Department,  or  In- 
dian Office?  A.     Yes. 

Q.  At  the  time  when  you  say  the  cattle  and  these 
horses  [177]  bearing  the  Connolly  brand,  did  you 
see  on  the  same  allotment  horses  or  cattle  or  sheep 
belonging  to  someone  else,  or  other  horses,  cattle  or 
sheep  ? 

A.  Are  you  talking  about  Mr.  Brian  Connolly, 
or  both  the  Connollys'? 

Q.  Both  of  them,  other  than  their  cattle  and 
brands,  Brian  and  Dan  Connolly,  both. 

A.     No,  sir. 

Q.  So  that  at  no  time  on  these  occasions  that  you 
were  out  there,  did  you  see  cattle  or  horses  or  sheep 
bearing  any  other  brands  than  such  as  you  have 
testified  to? 

A.  Yes.  I  saw  sheep  on  the  Unit  surrounding 
the  Connolly  Unit  on  several  occasions,  but  they 
were  rightfully  there. 

Q.  I  am  talking  about  the  land  that  you  saw 
Connolly  horses  and  cattle  on,  on  those  lands,  were 
they  not? 

A.  No,  definitely  not.  You  mean  interspersed 
with  other  cattle? 

Q.  No,  on  the  same  allotted  land,  not  removed 
from  it,  but  on  that  same  particular  allotment  as 
the  Connolly  horses  and  cattle  were  grazing  I 

A.     No,   sir. 
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Q.     You  never  saw  any  sheep  or  anything? 

A.     No,  sir. 

Q.  Now,  on  these  occasions  on  which  you  ob- 
served the  cattle  and  horses  bearing  Connolly's 
brand,  grazing  on  that  particular  tract  of  land,  did 
you  stop  to  observe  how  long  they  were  there? 

A.     No,  sir.  [178] 

Q.     You  didn't  pay  any  attention  to  that? 

A.  No,  we  saw  horses.  Horses  are  easily  identi- 
fied by  certain  chaarcteristics.  You  notice,  after 
you  are  used  to  being  in  a  certain  area  you  will  no- 
tice different  bands  of  horses  and  cattle. 

Q.  So,  after  the  first  time  you  observed  horses 
and  cattle  on  that  land,  I  understand  you  didn't 
pay  any  attention  to  what  brands  the  horses  bore 
on  subsequent  dates?  A.     No. 

Q.     No.    That  is  all. 
Witness  excused. 


Whereupon 

DARRELL  P.  YOUNG, 

a  witness  called  and  sworn  on  behalf  of  the  Govern- 
ment, testified  as  follows: 

Direct  Examination 
By  Mr.  Allan : 

Q.     Will  you  please  state  your  name? 
A.     Darrell  P.  Young. 
Q.     What  is  your  business  or  occupation? 
A.     Farm  Agent. 
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Q.     Where  are  you  located? 

A.     Blaekfeet  Indian  Reservation. 

Q.  When  you  say  "Farm  Agent,'7  just  give  us 
a  definite  detail  of  what  your  duties  are? 

A.  My  duties  are  to  aid  the  Indian  farmers  and 
stock  growers  on  the  Reservation  in  the  production 
of  livestock  and  farm  products,  and  other  agricul- 
tural enterprises  which  they  may  undertake.  [179] 

Q.     You  are  then  employed  by  the  Indian   Sim 
vice  ?  A.     Yes. 

Q.  And  what  is  your  particular  assignment  at 
this  time,  what  Reservation,  I  mean  ? 

A.     Blaekfeet  Indian  Reservation. 

Q.  How  long  have  you  been  assigned  to  the 
Blaekfeet  Indian  Reservation? 

A.  Thirteen  months  in  the  capacity  of  Farm 
Agent. 

Q.     And  prior  to  that  time  what  did  you  do  ! 

A.  I  was  working  for  the  Department  of  the 
Interior,  Indian  Service,  as  Junior  Soil  Surveyor. 

Q.  Were  you  on  the  Blaekfeet  Indian  Reserva- 
tion? 

A.  I  was  attached  to  the  Blaekfeet  Indian  Res- 
ervation from  June  19,  1941,  until  December,  1941, 
at  which  time  I  went  to  Billings. 

Q.  Did  you  have  occasion  on  August  13,  1941,  to 
make  an  inspection  in  company  with  Eugene  Bar- 
rett, of  the  Connolly  horses  on  the  Blaekfeet  In- 
dian Reservation?  A.     I  did. 

Q.  What  did  you  do.  What  did  you  determine 
Mr.  Young,  what  did  you  see? 
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A.  On  August  13,  1941,  while  in  company  with 
Mr.  Barrett  I  counted  thirty-two  head  of  horses 
bearing  a  P.  Y.  brand  on  the  left  jaw  on  sections 
one,  thirteen,  township  thirty-five  north,  range  nine 
west. 

Cross  Examination 
By  Mr.  McCabe : 

Q.  Did  I  imderstand  you  to  say  thirty-eight  head 
or  thirty-two  head? 

A.     Thirty-two  head.  [180] 

Q.  And  how  long  were  you  there  at  the  time  you 
made  the  examination  of  those  horses  ! 

A.     Oh,  approximately  forty-five  minutes  to  an 
hour. 

Q.  And  were  those  horses  all  bunched  there,  or 
were  they  scattered  throughout  the  sections? 

A.  We  encountered  the  horses  pretty  well  in  a 
group,  in  a  bunch  you  might  say,  in  a  band. 

Q.  Altogether,  that  is,  did  you  each  make  sep- 
arate counts?  A.     Yes. 

Q.  And  after  you  counted  them,  did  you  com- 
pare your  count  with  the  other?  A.     Yes. 

Q.     And  was  there  an}^  variation  at  that  time? 

A.  No  variation.  The  horses  were  very  easily 
identified,  the  brands  on  the  jaw  were  very  easily 
seen. 

Q.  And  at  that  time  did  you  see  any  other  horses 
or  cattle  or  livestock  grazing  on  the  same  section 
eleven?  A.     No. 

Q.     Did  you  make  any  investigation  to  determine 
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whether  there  were  other  horses  grazing  on   that 

section  ? 

A.     No  particular  effort  was  made. 

Q.     What  was  that? 

A.  No  particular  effort  was  made  to  determine 
that. 

Q.  I  understand  that  when  you  went  to  that 
section,  and  went  out  for  the  purpose  of  finding 
just  as  many  Connolly  horses  on  the  land,  on  the 
section  as  you  could,  was  that  the  purpose? 

A.     No,  sir.  [181] 

Q.  How  does  it  come  that  you  made  an  examina- 
tion as  to  the  Connolly  horses,  and  did  not  make  any 
examination  as  to  the  other  livestock  ? 

A.  We  counted  the  brands  on  the  horses;  in 
making  the  investigation  we  were  not  particularly 
making  an  investigation  when  we  went  there  as  to 
horses. 

Q.  But  when  you  saw  some  horses  with  P.  Y. 
brands  on  them,  then  you  went  ahead  and  examined 
all  the  horses  with  the  P.  Y.  brand  on  the  section  I 

A.     Yes,  that  is  right. 

Q.  But  you  had  no  particular  purpose  in  doing 
that,  had  you.     That  is  correct? 

A.     Yes,  we  had  a  purpose. 

Q.     What  was  that  purpose  ? 

A.  Determining  the  livestock  that  were  on  the 
land,  and  the  use  that  was  made  of  the  land,  and 
the  condition  of  the  land,  and  at  the  time  I  might 
say  that  the  Connolly  horses  had  been  encountered 
so  many  times  in  this  section,  that  we  took  it  upon 
ourselves  to  count  those  horses  at  that  time. 
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Q.  You  say  the  Connolly  horses  had  been  on 
there  so  many  times.    Did  you  see  them  there? 

A.     Yes,  I  saw  them  on  there. 

Q.  You  say  you  saw  these  horses  on  that  area 
prior,  or  at  prior  times  other  than  on  August  13, 
1941  ?  A.     Yes. 

Q.  So  that,  the  purpose  of  your  visit  out  there 
on  August  13,  1941,  was  to  find  out  if  any  of  the 
Connolly  horses  were  on  that  land  ? 

A.     No,  sir.  [182] 

Q.  I  just  thought  you  said  the  reason  you  exam- 
ined the  Connolly  horses  was  because  they  had  been 
on  there  so  much  before,  you  wanted  to  find  out 
about  the  horses? 

The  Court:  No,  he  said  he  seen  them  so  many 
times  that  this  time  he  counted  them.  That  is  what 
I  understand  he  intended  to  say. 

Q.  How  many  times  before  this  had  you  seen 
the  Connolly  horses  on  that  particular  tract  of  land  ? 

A.     I  don't  recollect  any  specific  number  of  times. 

Q.  By  number  of  times,  would  you  say  two  or 
three  times? 

A.  I  don't  know  how  many  times  we  might 
have  encountered  them  on  that  particular  land. 

Redirect  Examination 
By  Mr.  Allan: 

Q.  Your  wTork  around  this  land  on  which  you 
encountered  the  Connolly  horses,  was  for  the  soil 
conservation  at  that  time  ?  A.     Yes,  sir. 

Q.     Just  because  of  the  fact  that  you  saw  these 
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horses  there  so  often,  you  counted  the   horses  on 

that  particular  occasion?  A.     Yes,  sir. 

Q.  But  your  primary  purpose  was  to  determine 
the  character  of  the  soil,  range  conditions,  and  mat- 
ters of  that  kind?  A.     Yes,  sir.  [183] 

Recross  Examination 
By  Mr.  McCabe: 

Q.  Do  you  know  where  the  Connolly  Unit  is  on 
that  area,  Unit  twelve? 

A.     At  this  time  now,  or  at  that  time1? 

Q.     At  that  time? 

A.  No,  I  didn't  know  the  specific  boundaries  at 
the  time. 

Q.  Howr  did  you  identify  these  particular  head 
of  horses  were  upon  section  eleven,  thirty-five  range 
nine  west.  Did  you  go  and  look  at  the  allotment 
pins? 

A.  That  is  right.  We  w<ere  making  a  survey. 
We  kept  track  every  quarter  of  a  mile  for  our  exact 
location,  if  it  was  possible  to  do  so  by  allotment  pins. 
We  kept  track  every  quarter  to  half  mile  where  we 
encountered  an  allotment  pin.  We  recorded  them 
on  that. 

The  Court:  Q.  You  said  you  knew  where  the 
Blood  allotments  were?  A.     Yes,  sir. 

The  Court:  Q.  How  much  did  you  cover,  did 
you  ride  over  them? 

A.  Yes,  we  rode  over  them  on  numreous  occa- 
sions. 

The  Court:     Q.     On  the  numerous  occasions  that 
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you  were  being  questioned  about,  did  you  ride  over 

the  entire  allotments?  A.     Yes,  sir. 

The  Court:  Q.  Now,  you  have  testified  about 
those  brands.  Did  3^ou  see  other  brands  there 
around  the  Blood  allotment  at  that  time  ?  [184] 

A.     No,  sir,  there  was  only  one  band  of  horses. 

The  Court:     Q.     Just  one  band  of  horses'? 

A.     Yes,  sir. 

Whereupon    a    recess    was    had    until    two 
o'clock  P.  M. 


Afternoon  Session  May  6,  1943. 
Two  o'clock 

Mr.  Allan :     May  it  please  the  Court,  I  would  like 
to  recall  Mr.  Stephenson. 
The  Court :     Very  well. 


Whereupon 

ALBBERT  E.  STEPHENSON 

was  recalled  as  a  witness  on  behalf  of  the  Govern- 
ment, and  testified  as  follows: 

Direct  Examination 
By  Mr.  Allan : 

Q.  When  I  asked  you  this  morning  in  the  exam- 
ination what  the  annual  grazing  costs  for  one  horse 
during  the  year  1940  was  on  the  Blackfeet  Indian 
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Reservation,  I  believe  you  said  the  annual   figure 
was  four  dollars  and  fifty  cents  \  A.     Yes,  sir. 

Q.     Was  that  correct? 

A.  The  correct  figure  was  five  dollars  and  forty 
cents. 

Q.  Five  dollars  and  forty  cents  is  the  correcl 
figure*?  A.     Yes. 

Q.  Now7,  on  various  occasions  have  you  had 
occasion  to  check  the  Connolly  Unit  number  twelve, 
the  number  of  livestock  grazing  thereon? 

A.     Yes. 

Q.  And  as  you  fixed  it  on  January  27th,  and 
January  28th,  did  you  check  that  Unit  for  live- 
stock  grazing   [185]   thereon?  A.     Yes. 

Q.  How  many  livestock  did  you  see  on  the  Unit 
at  that  time  ? 

A.     No  less  than  twenty-five  head. 

Q.     That  is  the  year  1942?  A.     Yes. 

Q.  Then  again  on  January  the  6th,  1942,  did  you 
check  the  Unit?  A.     January  16th. 

Q.     1942.    Did  you  check  the  Unit  on  that  day  ? 

A.     Yes. 

Q.  How  many  livestock  did  you  see  on  the  Unit 
at  that  time  grazing? 

A.  I  didn't  observe  any  of  the  cattle  on  the 
Unit  at  that  time. 

Q.  Were  there  any  horses  on  the  Unit  at  that 
time?  A.    Yes. 

Q.  And  approximately  how  many  would  you 
say?  A.     Approximately   twenty-five   head. 
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Q.  Then,  referring  to  the  year,  1941,  in  the 
month  of  October,  upon  the  21st  of  October,  did 
you  check  the  Unit  for  the  number  of  cattle  grazing 
thereon  ? 

A.     Yes,  not  less  than  thirty  head  at  that  time. 

Q.     Were  those  horses  or  cattle? 

A.     Cattle. 

Q.     Do  you  recall  seeing  any  horses? 

A.     I  don't  recall  seeing  any  horses  at  that  time. 

Q.  According  to  your  regulations  in  your  De- 
partment, when  a  man  removes  livestock  from  one 
Unit  to  another  [186]  is  a  crossing  permit  issued? 

A.     Yes,  it  is  supposed  to  be  required. 

Q.  Was  any  crossing  permit  issued  to  Mr.  Con- 
nolly to  move  cattle  from  one  Unit  to  another? 

A.     No. 

Q.  This  morning  you  testified  that  Mr.  Connolly 
had  Unit  twelve?  A.     Yes. 

Q.  Approximately  how  many  acres  did  that  in- 
clude ? 

A.     Approximately  twenty  thousand  acres  in 

The  Court:  About  five  thousand  acres  in  Unit 
twelve. 

A.  Approximately  five  thousand  seven  hundred 
acres. 

Q.  I  believe  you  stated  that  he  had  other  Units 
there,  and  there  is  one  designated  as  one  hundred 
and  eighty-five?  A.     Yes,  sir. 

Q.     About  bow  many  acres  in  that  Unit? 

A.,  You  have  the  files  there,  Mr.  Allan,  threo 
hundred  and  sixty. 
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Q.  J  believe  you  testified  as  to  deeded  land  that 
he  had?  A.     Yes,  sir. 

Q.  Is  that  a  part  of  Unit  one  hundred  and 
eighty-five  at  this  time  ? 

A.  At  the  time  that  the  action  was  filed  it  was 
not.  It  was  adjacent  to  Unit  number  one  hundred 
and  eighty-five. 

Q.  At  the  present  time  it  is  part  of  the  Unit  one 
hundred  and  eighty-five?  [187]  A.     Yes. 

Q.     And  how  many  acres  does  it  contain? 

A.  Approximately  fourteen  hundred  and  forty 
acres. 

Q.  And  I  believe,  you  also  testified  about  having 
an  interest  in  some  other  lands  up  there,  that  was 
designated  as  farm  grazing  lease?  A.     Yes. 

Q.  How  many  acres  does  that  Unit  contain,  and 
what  is  the  number? 

A.  One  lease  identified  as  F.  G.  three  thirty- 
seven  comprised  of  seven  hundred  and  forty  acres. 

Q.  At  the  time  that  this  action  was  commenced, 
on  November  22,  1941,  did  Mr.  Connolly  or  his  son 
have  any  other  lands  on  the  Blackfeet  Indian  Re- 
servation to  which  they  were  entitled  to  the  use  and 
occupancy  ? 

A.     No,  no  other  land  at  that  time. 

Q.  Since  the  commencement  of  this  action,  I  be- 
lieve they  have  acquired  additional  land? 

A.     Yes. 

Q.  What  was  the  date  that  they  acquired  these 
additional  lands? 
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A.  Unit  number  one  hundred  and  eighty-five  S, 
comprising  eight  hundred  and  five  acres  at  the 
effective  date  of  May,  1942. 

Q.  Was  there  another  farm  grazing  lease  ac- 
quired at  that  same  time'?  A.     Yes. 

Q.     What  is  its  designation,  please? 

A.     F.  G.  445. 

Q.     How  many  acres  of  land  does  this  consist  of? 

[188] 

A.  Two  hundred  and  forty  acres  of  the  effective 
date  May  1,  1942. 

Q.  Were  any  crossing  permits  isued  by  your 
office  for  the  Swanson  cattle  to  Connolly's  Unit? 

A.     None. 

Q.  Was  there  any  crossing  permit  issued  by 
your  office  to  place  cattle  on  Mr.  Connolly's  Unit? 

A.     None. 

Cross  Examination 
By  Mr.  McCabe : 

Q.  Mr.  Stephenson,  with  reference  to  these 
crossing  permits,  those  crossing  permits,  what  is  the 
procedure  in  respect  to  handling  them,  and  getting 
permission  to  cross? 

A.  The  permission  is  asked  for,  and  if  every- 
thing is  in  order,  why,  the  crossing  permit  is  issued 
covering  the  period  of  time  the  crossing  is  to  be 
made,  route  to  be  followed,  and  so  forth. 

Q.  Do  I  understand  that  under  your  regulations, 
where  Mr.  Connolly,  an  Indian  up  there,  is  moving- 
cattle  from  one  Unit  on  which  he  has  grazing  rights 
to  another  Unit,  or  home  ranch,  or  whatever  it  is, 
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that  he  has  to  obtain  on  each  occasion  a  crossi 

permit  for  every  head   moved'? 

A.     That  is  right. 

Q.  And  that  he  is  not  permitted  to  move  any 
stock  without  such  crossing'  permit  ? 

A.     That  is  right. 

Q.  Isn't  it  true  that  the  so-called  regulations  of 
your  office,  have  not  been  observed  during  the  pasl 
[189]  number  of  years;  that  you  have  permitted 
them  to  take  their  cattle  across  without  any  crossing 
permit  ? 

A.  They  have  been  requiring  it  for  some  time 
now. 

Q.     For  how  long  have  they  been  requiring  it? 

A.     For  the  last  three  or  four  years. 

Q.     In  1941  did  you  require  that  in  all  cases? 

A.     It  is  required,  yes. 

Q.     And  there  was  no  exception  to  that  at  all  ? 

A.  There  were  some,  the  same  as  Mr.  Connolly. 
that  did  not  observe  it,  but  it  was  required  as  a  part 
of  the  contract  itself  that  those  crossing  permits  be 
obtained. 

Q.  And  when  a  person  came  and  had  moved 
cattle  and  reported  the  fact  that  they  had  moved 
their  cattle  from  one  place  to  another  allotment 
orally  to  your  office,  you  didn't  require  a  written 
permit  to  be  issued,  did  you  ? 

A.  If  the  cattle  were  already  moved,  why,  I 
would  take  it  as  a  matter  of  record. 

Q.     And  you  approved  it1  A.     Yes. 
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Q.  Now,  you  were  talking  about  a  water  well  in 
section  ten,  township  thirty-four  north,  range  nine 
west,  this  morning  where,  I  believe  you  stated  you 
saw  nine  head  or  thereabouts  of  Mr.  Connolly's 
cattle  around  this  well.  Do  you  recall  that  testi- 
mony ?  A.     Yes. 

Q.     Is  that  the  well  where  the  windmill  is  ? 

A.     Yes. 

Q.  And  isn't  it  a  fact  the  windmill  has  been  shut 
off  [190]  so  that  it  would  not  bring  water  to  the 
surface  on  that  tract? 

A.     Shut  off  at  the  present  time,  yes. 

Q.  And  wasn't  it  shut  off  at  the  time  you  were 
up  there  or  did  you  examine  it  ? 

A.     I  didn't  examine  it  at  the  time. 

Q.  Now,  this  morning  you  also  testified  that 
there  was  no  such  a  provision  or  understanding  with 
your  office,  in  connection  with  grazing  and  farming 
leases  whereby  a  person  was  entitled  to  increase 
the  number  of  their  livestock  grazed  proportion- 
ately, as  they  decreased  the  number  of  months  they 
grazed  the  tract? 

A.  My  testimony  was  in  regard  to  Unit  twelve, 
covered  by  a  grazing  permit. 

Q.     Covered  by  what? 

A.  My  testimony  was  in  regard  to  Unit  twelve 
covered  by  the  grazing  permit. 

Q.  But.  in  other  permits  it  was  the  understand- 
ing and  it  was  the  practice  of  the  office,  that  where 
a  permit:  or  a. lease  was  issued  for  grazing  for  a 
period  of  months,  stated  period  of  months,  for  a 
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stated  number  of  livestock,  that  the  permittee  or 

lessee  was  privileged  to  increase  his  number  of  li 

stock  proportionately  as  he  decreased  the  number 

of  months  that  he  did   not   graze  that   particular 

land? 

A.  You  would  have  to  segregate  permits  and 
leases  in  that  respect. 

Q.  Then  as  to  leases  there  is  such  a  practice 
in  the  office,  is  there  not  ? 

A.     There  is  a  provision   in   the  lease,  yes,   sir. 

[191] 

Q.  What  was  the  total  number  of  acres  that  you 
determined  Mr.  Connolly  had  grazing-  rights  upon 
on  the  Blackfeet  Reservation  in  1941? 

A.     I  didn't  total  them. 

Q.     You  didn't  total  them? 

A.     No,  I  have  not. 

Q.  Did  you  total  the  number  of  acres  that  he 
was  entitled  to  graze  upon  in  1942? 

A.     No,  I  did  not. 

Q.     And  is  that  true  of  1943? 

A.     1943,  I  have  totals  on  those. 

Q.     How  much? 

A.  For  the  grazing  season  of  1943,  I  don't  have 
the  totals  on  those,  the  contracts  are  not  completed 
for  1943,  and  I  have  not  brought  the  totals  up  yet. 

Q.     I  don't  know  that  I  understand  you. 

A.  There  are  being  new  contracts  issued  for  the 
year  1943.  The  contracts  are  not  completed  as  yet, 
and  I  have  not  totaled  those  up. 
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Q.  So  you  have  not  totaled  those  up  for  1943 
either?  A.     That  is  right. 

Redirect  Examination 
By  Mr.  Allan: 

Q.  I  think  what  Mr.  McCabe  had  reference  to, 
Mr.  Stephenson,  was  the  on  and  off  privileges  that 
are  considered  by  the  Indian  Department  with  ref- 
erence to  grazing  on  the  Blackfeet  Indian  Reserva- 
tion. A.     We  have  those  permits  there. 

Q.  Did  the  lease  provide  for  the  on  and  off 
privileges?  A.     Yes,  sir.  [192] 

Q.  Will  you  just  explain  how  those  on  and  off 
privileges  work? 

A.  In  a  given  area  they  have  certain  lands 
under  which  the  contract  payment  is  made  to  the 
office,  and  on  other  areas,  other  lands  in  the  area 
the  individual  may  own  deeded  land  or  allotted  land, 
in  order  to  regulate  and  establish  the  carrying  ca- 
pacity the  entire  area,  the  permit  proper  is  issued 
for  the  land  covered  by  the  contract,  and  the  pay- 
ments made  to  the  office  for  that,  and  on  the  other 
plan  the  carrying  capacity  is  provided  for  in  what 
we  term  on  and  off  clause  of  the  contract,  so  that  we 
have  in  the  contract  the  total  number  of  stock  to 
be  grazed  on  the  Unit,  on  both  classes  of  land. 

Q.  Now,  did  Mr.  Connolly  take  his  cattle  off  of 
the  Unit  so  as  to  entitle  him  to  that  on  and  off 
privilege? 

A.  Well,  Unit  twelve  is  not  tied  into  the  deeded 
land  down  on  Willow  Creek,  where  he  takes  his 
cattle  in  the  fall  of  the  year.    The  on  and  off  clause 
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covers  only  part  within  the  bounds  of  Unit  twelve. 

Q.  And  he  would  have  to  take  the  cattle  off  of 
that  to  be  entitled  to  have  that  privilege1? 

A.     That  is  right. 

Q.    Did  he  do  so? 

A.  He  took  his  cattle  down  there  in  the  winter 
of  1941  and  1942. 

Q.  And  what  would  that  entitled  him  to  run  in, 
in  addition  to  Unit  twelve? 

A.  Without  crossing  permit  to  know  when  the 
stock  was  taken  to  Unit  twelve  and  also  a  crossing 
permit  to  [193]  know  wdien  they  were  moved  from 
the  Unit  to  deeded  land,  we  cannot  determine  what 
stock  he  should  have  because  we  don't  know  what 
period  of  time  that  the  cattle  were  supposed  to  be 
on  Unit  twelve.  That  would  be  the  controlling- 
factor,  is  the  length  of  time  the  stock  was  on  the 
Unit.  Without  that  information  wTe  could  not  al- 
low for  more  than  those  cattle  called  for  under  the 
contract,  because  wTe  don't  know  the  difference  in 
the  period  of  time. 

Q.  Then,  as  I  understand  this  on  and  off  clause, 
or  privilege,  it  is  a  matter  of  bookkeeping  to  work 
out  the  different  Unit  owners  who  have  privileges? 

A.     That  is  right, 

Q.  And  you  had  no  information  that  would  en- 
able you  to  fix  or  adjust  the  proportion  of  this  on 
and  off  privilege?  A.     That  is  right. 

Government  rests. 
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DEFENDANTS  CASE 

Whereupon 

BRIAN  CONNOLLY, 

a  witness  called  and  sworn  on  behalf  of  the  defend- 
ants, testified  as  follows: 

Direct  Examination 
By  Mr.  McCabe: 

Q.     Now,  what  is  your  name? 

A.     Brian  Connolly. 

Q.     Where  do  you  reside? 

A.     Well,  my  post  office  address  is  Blackfoot,  I 
don't  [194]  reside  there  though. 

Q.     Mr.  Connolly,  have  you  any  children? 

A.     Yes,  sir. 

Q.     How   many   children  have   you.     Just   state 
their  names  and  ages? 

A.     There  is  nine  of  them,  but  as  far  as  the  ages 
are  concerned,  I  would  have  to  look  that  up. 

Q.     Approximately,  just  the  approximate  ages? 

A.     The  oldest   one  is  Merle   Connolly   Shukap. 
She  is  married. 

Q.     I  am  referring  to  your  unmarried  son? 

A.     Well,  this  girl   wasn't  there  anyway  at  the 
time. 

Q.     Well,  tell   us  and  the   Court,   the    names   of 
your  unmarried   sons  and   their  approximate  age? 

A.    That  was  there  at  the  time? 

Q.     Yes? 

A.     Well,  there  is  Dan  Connolly. 

The  Court:     His  age? 
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A.  I  was  just  trying  to  figure  it  out.  1  think  he 
was  born  in  1917;  he  would  be  about  twenty-five,  I 
imagine,  and  Eddie  Connolly  is  next. 

Q.     How  old  is  Eddie? 

A.     He  was  eighteen  the  30th  day  of  April. 

Q.     And  how  old  is  Victor? 

A.     There  is  Charlie  that  is  next. 

Q.     All  right,  how  old  is  Charlie? 

A.     He  is  about  sixteen. 

Q.     And  how  old  is  Victor? 

A.     Victor  is  about  thirteen. 

Q.     Going  on  fourteen?  [195]  A.     Yes,  sir. 

Q.  In  the  year  1941,  how  many  head  of  cattle 
did  you  own? 

A.     Well,  we  left  one  kid  out  there  y^i. 

Q.     That  is  the  younger  boy?  A.     Yes. 

Q.  I  don't  care  about  it.  Let  us  have  it,  what 
is  the  youngest  boy's  name? 

A.     His  name  is  Martin. 

Q.     How  old  is  he? 

A.     He  is  about  eight  years  old. 

Q.  Now,  during  the  year  of  1941  how  many  head 
of  cattle  did  you  have  of  your  own? 

A.  Well,  I  think  it  was  around  one  hundred 
and  thirty  head,  more  or  less. 

Q.  And  how  many  head  of  cattle  did  Dan  own. 
if  you  know? 

A.  Well,  I  don't  think  he  had  over  one  with  his 
own  brand  on. 

Q.    How? 

A.    He  didn't  have  over  one,  one  cow. 
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Q.  How  many  head  of  horses  did  you  own  in 
1941? 

A.  Well,  we  didn't  count  them,  but  I  don't  think 
there  was  over  one  hundred  head.  I  would  rather 
think  there  was  less. 

Q.     Would  you  say  seventy-five  head? 

A.  We  would  say  there  was  at  least  seventy-five 
head. 

Q.     Did  that  include  Daniel's  horses? 

A.     Yes. 

Q.  That  means  the  whole  bunch  owned  by  you 
and  Dan?  [196]  A.     Yes,  all  of  them. 

Q.  Now,  are  you  familiar  with  the  land  which 
has  been  referred  to  in  these  proceedings  here, 
range  Unit  number  twelve,  for  which  a  permit  was 
issued  to  you  and  Fred  Choquette ! 

A.     It  is  Prank  Choquette. 

Q.  Are  you  acquainted  with  the  location  of  that 
land?  A.     Yes  sir. 

Q.  Besides  that  land  included  in  Unit  twelve, 
have  you  any  other  land  up  there  in  that  area? 

A.     Why,  yes. 

Q.  And  how  many  acres  of  land  do  you  have  in 
that  area  that  you  graze  stock  on,  other  than  that 
embraced  in  Unit  twelve.    That  is  in  1941  P 

.     There  was  two  hundred  and  eighty  acres  in 
thirty-five,  eight,  that  ain't  mentioned  in  any  suit. 

Q.     Township  thirty-live  north,  range  eight  west? 

A.     No,  the  section  number. 

Q.     Then,   did   you   have   approximately    a    lease 
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on  twelve  hundred  acres  of  land, — a  lease  on  twelve 

hundred  acres  of  deeded  land  from  Kipp  I 

A.     Not  in  twelve. 

Q.     No,  beside  what  was  in  twelve? 

A.  There  is  twelve  hundred  acres  of  the  chil- 
dren's land  in  number  twelve. 

Q.  All  in  Unit  number  twelve  is  covered  in  this 
exhibit  one,  is  it  not,  and  by  that  you  refer  to  the 
land  owned  by  Daniel  Connolly? 

A.     Yes,  Merle  Connolly,  Nora  Connolly. 

A.  So  that  altogether  in  Unit  twelve  you  have 
as  shown  [197]  by  this  exhibit,  fifty-seven  hundred 
sixty  acres? 

A.     Yes,  there  is  more  land  besides  that. 

Q.  I  mean  in  this  Unit  twelve.  Is  there  more 
land  besides  that  in  Unit  twelve? 

A.  Yes,  there  is,  that  you  have  not  mentioned  in 
there  at  all. 

Q.     How  many  acres  is  that? 

A.  I  believe  that  you  have  got  the  list  of  all  of 
it  there. 

Q.     In  1/41  is  this? 

A.  Yes  sir.  There  is  some  of  the  leases  that 
were  drawn  on  the  check;  that  was  not  mentioned 
on  the  lease,  but  paid  by  the  check. 

Q.  You  mean  you  paid  for  some  land  in  Unit 
twelve  by  check?  A.     Yes,  no  lease  on  it. 

Q.     Who  did  you  pay  that  to? 

A.     It  is  on  the  checks  there. 

Q.     Do  you  remember  who  it  was  to? 

A.     It  was  to  Clara  Hanson. 
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Q.     How  many  acres  did  you  get  from  that? 

A.     Two  hundred  and  eighty. 

Q.  You  must  have  that  check.  We  will  go  along 
and  get  that  later  on.  Now,  besides  these  five  thou- 
sand seven  hundred  and  sixty  acres,  as  shown  in 
this  exhibit  one,  which  is  the  Choquette  and  your 
permit,  did  you  have  an  instrument  purporting  to 
lease  such  land  or  some  land  of  Isabelle  Kipp  and 
Dora  Kipp  and  Joseph  Kipp?  A.     Yes  sir. 

Q.  Showing  you  defendants  exhibit  three,  state 
whether  [198]  you  know  whose  signatures  those  are 
appearing  on  that  lease  of  Joseph  Kipp? 

Mr.  Allan:  May  I  just  ask  a  question  or  two 
about  this? 

The  Court:     Yes. 

Mr.  Allan:  Q.  Is  this  Indian  land  on  the  Res- 
ervation ? 

A.     Yes  sir. 

Q.  Was  the  lease  approved  by  the  Superintend- 
ent of  the  Reservation  and  recorded  with  the 
Superintendent?  A.     No,  with  his  consent. 

Q.     Is  it  approved  by  him? 

A.     Approved  by  Wershing. 

Q.  Wershing  was  not  Superintendent  of  the 
Reservation? 

A.     That  don't  matter.     He  gave  us  his  consent. 

Q.  Is  there  anything  on  here  to  show  the  ap- 
proval of  the  Superintendent? 

A.  No,  we  went  and  showed  the  Superintendent 
the  rules  and  regulations  where  these  fellows  can 
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lease  their  own  land,  and  they  approved   it    under 

those  conditions. 

Mr.  Allan:  We  object  to  this  for  the  reason  that 
it  is  not  approved  by  the  Superintendent. 

Mr.  McCabe:     We  have  a  letter. 

The  Court:  The  regulations  require  the  approval 
of  the  Superintendent? 

Mr.  Allan:     Yes. 

Mr.  McCabe:     Q.     Wasn't  this  patented  land? 

A.     No  sir. 

Q.     Was  this  patent  in  fee  land? 

A.     No  sir.  [199] 

Mr.  McCabe:  When  this  lease  was  executed, 
this  defendants  exhibit  three,  did  you  take  the  mat- 
ter up  with  the  Superintendent  at  the  Agency  .; 

A.     I  did. 

Q.  And  did  he  say  it  was  all  right  to  go  ahead 
and  accept  the  lease?  A.     He  did. 

Mr.  Allan:  The  best  evidence  would  be  the  ap- 
proval of  the  Superintendent  on  that  lease  because 
of  the  specific  rules  and  regulations  under  which 
the  Superintendent  must  act.  There  is  nothing  to 
show  that  it  was  approved  by  the  Superintendent. 

Mr.  McCabe:  The  question  in  this  case  is  a 
willful  trespass  upon  certain  lands,  and  we  are 
going  to  show  that  we  had  the  right  to  graze  stock 
on  a  certain  acreage,  certain  number  of  acres,  and 
if  in  the  course  of  grazing  that  stock,  any  of  them 
strayed,  and  caught  and  turned  back  to  tin1  range, 
that  belonged  to  us,  would  not  constitute  a  trespass 


186  Biran  Connolly,  et  al.,  vs. 

(Testimony  of  Brian  Connolly.) 

upon  Indian  land  or  upon  the  land  complained  of. 

That  is  the  purpose  of  this  offer. 

The  Court:  That  question,  willful  or  malicious 
trespass,  if  that  is  the  language  of  the  complaint, 
it  was  not  such  a  lease  as  the  regulations  required. 
He  talked  to  the  Superintendent  about  that ;  he  got 
the  oral  consent  from  the  Superintendent  to  accept 
the  lease  from  this  person.  It  is  not  a  valid  lease 
under  the  regulations,  nevertheless,  it  might  go  to 
that  question  of  willful  and  deliberate  trespass.  I 
think  that  perhaps  I  will  allow  you  to  go  into  it 
[200]  on  that  score  for  the  time  being  anyway. 

Q.  And  did  Joseph  Kipp  whose  name  appears 
on  there,  sign  that  lease.  Is  that  his  signature  ap- 
pearing thereon?  A.     Yes  sir. 

Mr.  McCabe :  We  now  offer  in  evidence  defend- 
ants proposed  exhibit  number  three. 

The  Court :  Is  there  anything  on  it  anywhere  to 
indicate  the  approval  of  anybody  officially  con- 
nected with  the  Reservation? 

Mr.  McCabe:  Not  endorsed  on  it,  merely  the 
oral  statement  of  the  witness;  it  was  executed  with 
the  authorization  of  the  Agent. 

The  Court:  We  will  let  it  in  subject  to  the 
objection. 

Mr.  Allan:  We  object  to  the  proposed  exhibit 
three  in  that  the  lease  covers  Indian  land  on  the 
Blackfeet  Indian  Reservation,  allotted  land  under 
the  administration  of  the  Indian  Department,  and 
there4  is  absolutely  nothing  on  the  lease  to  show  that 
it   was  ever  approved   by  the    Superintendent,   or 
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any  authorized  Government  Agency.   Pu  ore, 

the  lease  is  not  recorded  with  the  Superintendent  of 

the  Agency  as  required  to  be. 

The  Court:  Well,  under  those  circumstances  I 
doubt  whether  it  should  be  considered.  I  will  not 
pass  on  it  at  this  moment.  I  will  receive  it  subjecl 
to  the  objection  of  the  United  States  Attorney.  I 
may  not  consider  it  later  on. 

Whereupon  defendants  exhibit  number  three 
was  [201]  received  in  evidence,  and  is  in  words 
and  figures  as  follows,  to-wit : 

DEFENDANTS  EXHIBIT  No.  3 

This  Agreement,  made  and  entered  into  this  19th 
day  of  Feby.  A.  D.  1941,  by  and  between  Joseph 
Kipp  #2  party  of  the  first  part,  and  Brian  Con- 
nolly party  of  the  second  part,  Witnesseth,  that  the 
said  party  of  the  first  part  for  and  in  consideration 
of  the  rents  and  covenants  hereinafter  mentioned 
and  to  be  paid  and  performed  by  the  said  party  of 
the  second  part,  has  Demised,  Leased  and  Let,  and 
by  these  presents  does  Demise,  Lease  and  Let  unto 
the  said  party  of  the  second  part,  the  following 
described.  .  .  . 

NW  and  NE  and  SW  of  Sec  20,  and  the  SW 
of  NW  Sec.  21  and  NW  and  XK.KW  Sec.  29 
and  NW  of  SE  Sec  30  and  NE  Sec.  28  and 
Wy2Wy2  Sec.  27  Township  34  X.  Range  9 
West,  comprising  1120  acres  of  the  allotments 
of  Isabel)  Kipp,  Elizabeth  Kipp,  Dora  Kipp 
and  Joseph  Kipp  #2. 
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To   Have   and  to   Hold,   the   above   rented   lands 
he  said  party  of  the  second  part  his  heirs,  ex- 
ecutors, administrators  and  assigns  for  and  during 
full  term  of  one  year  from  and  after  the  first 
y,  1941,  for  grazing  privileges,  with  hay- 
ing privilege  reserved  to  the  owners. 

And  the  said  party  of  the  second  part,  for  him 
his  heirs,  executors,  administrators,  and  assigns 
agree  to  and  with  the  said  party  of  the  first  part,  to 
pay  his  heirs,  executors,  administrators  and  as- 
signs, as  rent  for  the  above  mentioned  grazing 
privileges,  the  sum  of  one  [202]  hundred  sixty- 
eight  Dollars,  per  year,  half  payment  to  be  made 
in  advance  on  signing  the  lease.  The  receipt  of 
which  payment  is  hereby  acknowledged.  $84.00 
paid  on  signing — $84.00  to  be  paid  Nov.  1,  1941, 
for  and  during  the  term  of  this  lease. 

And  It  Is  Further  Agreed,  by  and  between  the 
parties  as  follows:  That  should  the  said  party  of 
the  second  part,  his  heirs,  executors,  administrators 
or  assigns,  fail  to  make  the  above  mentioned  pay- 
ments as  herein  specified  or  fail  to  fulfill  any  of  the 
covenants  herein  contained,  then  and  in  that  case 
it  shall  be  lawful  for  the  said  party  of  the  first 
part,  his  heirs,  executors,  administrators  or  assigns, 
to  re-enter  and  take  full  and  absolute  possession  of 
the  above  rented  lands  and  hold  and  enjoy  the  same 
fully  and  absolutely,  without  such  re-entering  work- 
ing a  forfeiture  of  the  rents  to  be  paid  and  the 
covenants  to  be  performed  by  the  said  party  of  the 
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second  part,  his  heirs,  executors,  administrators  or 

assigns,  for  the  full  term  of  this  lease. 

And  the  said  party  of  the  second  pari  also  cove- 
nants and  agrees  to  and  with  the  said  party  of  the 
first  part,  not  to  sublet  the  above  rented  lands  or 
any  part  thereof  during  the  full  term  of  this  Lease, 
without  first  obtaining  the  consent  of  the  said  party 
of  the  first  part,  his  heirs,  executors,  administra- 
tors or  assigns,  thereto,  and  that  he  will  at  the 
expiration  of  the  time  as  herein  recited,  quietly 
yield  and  surrender  the  aforesaid  rented  lands  to 
the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators  or  assigns,  in  as  good  condition  and 
repair  as  when  he  took  them,  reasonable  wear  and 
tear  [203]  damages  by  the  elements  alone  excepted. 

In  Testimony  Whereof,  both  parties  have  here- 
unto set  their  hands  and  seals  this  19th  day  of  Feb- 
ruary, A.  D.  1941, 

[Seal]  JOSEPH  KIPP  #2 

[Seal]  BRIAN  CONNOLLY 

State  of  Montana, 
County  of  Glacier — ss. 

On  this  19th  day  of  February  in  the  year  A.  I). 
One  Thousand  Nine  Hundred  Forty-one,  before  me 
J.  L.  Sherburne,  a  Notary  Public  for  the  State  of 
Montana,    personally    appeared    Joseph    Kipp    #2 

and  Brian  Connolly  known  to  me   (Or 

proved  to  me  on  oath  of )  to  be  the  per- 
sons whose  names  are  subscribed  to  the  within  in- 
strument, and  acknowledged  to  me  that  they  each 
of  them  respectively,  executed  the  same. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  Notarial  Seal,  the  day  and 
year  first  above  written. 

[Seal]  J.  L.  SHERBURNE 

Notary  Public  for  the  State  of  Montana  Residing 
at  Browning 

My  Commission  expires  Nov.  15,  1943. 


Q.  Now,  in  1941,  in  the  year  1941,  did  you  re- 
ceive from  the  Indian  Department  a  farming  and 
grazing  lease  purporting  to  grant  you  rights  to 
lands  belonging  to  Willie  Marie  Kipp,  deceased, 
and  Alfreda  Kipp?  A.     Yes,  sir. 

Q.  Showing  you  the  defendants  proposed  ex- 
hibit number  four,  state  whether  that  is  your  sig- 
nature  appearing  thereon?   [204] 

A.     Yes,  you  bet. 

Q.     And  is  that  the  signature  of  Alfreda  Kipp? 

A.  I  don't  know.  They  had  to  send  it  to  her. 
I  was  not  there. 

Q.  Was  this  lease  handled  by  the  Indian  De- 
partment at  Browning?  A.     Yes. 

Q.  And  showing  you  the  signature  of  James  W. 
Cross,  do  you  know  whose  signature  that  is? 

A.     Yes,  that  is  Cross'  signature. 

Q.  Is  that  the  Clerk  at  Browning,  at  the  Indian 
office?  A.    Yes. 

Q.  Down  at  the  bottom,  or  endorsed  on  this  you 
will  note  the  endorsement,  " Recommended  for  ap- 
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proval  by  D.  A.  Longenbaugh,  Agricultural  Ext 

sion  Agent,"  do  you  observe  that  signature? 

A.     Yes,  sir. 

Q.  And  then  this  signature  appearing  thereon, 
F.  H.  McBride.  Do  you  know  whose  signature 
that  is? 

A.  That  is  the  Superintendent  of  the  Blackfeet 
Indian  Reservation. 

Mr.  McCabe:  We  will  now  offer  in  evidence 
defendants  exhibit  number  four. 

Mr.  Allan:  This  is  the  lease  that  Mr.  Stephen- 
son testified  to  as  being  in  effect  May,  1942.  We 
Viave  no  objections. 

The  Court:     It  may  be  received  in  evidence. 

Whereupon  defendants  exhibit  number  four 
was  received  in  evidence  and  is  in  words  and 
figures  as  follows,  to-wit:  [205] 

DEPENDANTS  EXHIBIT  No.  4 
5-180b 
(April  1929) 

United  States 

Department  of  the  Interior 

Office  of  Indian  Affairs 

Cont-l-5-Ind-8828 

Write  all  names  in  full  and  be  sure1  to  give  cor- 
rect and  full,  post  office  addresses. 

Farming  and  Grazing  Lease 
Lease   No.   FG-445   Tribe   Blackfeet.      Allotment 
No.  3019. 
.  This  Contract,   in  quadruplicate,   made  and   en- 
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Defendants'  Exhibit  No.  4 — (Continued) 
tered  into  this  24th  day  of  June,  1942,  by  and  be- 
tween the  Indian  or  Indians  named  below  (the 
Superintendent  of  the  Indian  Agency  acting  for 
and  on  behalf  of  minors,  undetermined  heirs,  non- 
eompetents,  and  nonresidents),  hereinafter  called 
the  "lessor," 
Acct.  No. 

Lessors     Year    Sex    Share    T.  B.  Page  Amount 
Born 

K-22  Willie  Marie  Kipp,  dec, 

K-48  Alfreda  Kipp     All   $41.00 

Total, 

and  Brian  Connelly  of  Browning,  State  of  Mon- 
tana, Rural  Route  No.  ,  ,  ,  ,  ,  hereinafter  called  the 
"lessee,"  under  and  in  accordance  with  the  pro- 
visions of  existing  law  and  the  regulations  pre- 
scribed by  the  Secretary  of  the  Interior  relative  to 
Farming  and  Grazing  leases  on  restricted  Indian 
lands,  Witnesseth:  That  for  and  in  consideration 
of  the  rents,  covenants,  and  agreements  hereinafter 
provided  for,  the  lessor  doth  hereby  let  and  least 
unto  the  lessee  the  land  and  premises  described  as 
follows,  to-wit:  E/2  SE/4  Sec.  28  and  the  SE/4  of 
Sec.  20,  Twp.  34,  R.  9  West,  containing  240  acres, 
more  or  less,  for  the  term  of  [206]  one  years,  begin- 
ning on  the  first  day  of  May  1,  1942,  fully  to  be 
completed  and  ended  on  the  30th  day  of  April,  1943, 
subject  to  the  conditions  hereinafter  set  forth.  The 
lessee,  in  consideration  of  the  foregoing,  covenants 
and  agrees  to  pay  the  officer  in  charge  of  the  Indian 
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Defendants'  Exhibit  No.  4 — (Continued) 
agency  $41.00  per  annum  for  the   use  and   benefit 
of  the  lessor,  as  rental  for  the  land  and  premi 
said  sum  to  be   paid   in   semiannual   payments   as 
stated  below. 

Date  due        Amount         Improvements 

Upon  approval  of  lease  $41.00 

The  lessee  agrees  to  pay  15c  an  acre  to  graze  the 
land  and  also  agrees  to  pay  an  additional  sum  of 
$5.00  for  the  hay  stumpage.  The  lessee  hereby 
agrees  that  he  will  not  stock  the  above  lands  in 
excess  of  24  acres  for  each  cow  and  horse  and  (> 
acres  for  each  sheep  or  the  equivalent  thereof 
where  the  grazing  season  is  less  than  twelve  months. 

1.  Interest.  It  is  understood  and  agreed  by  and 
between  the  parties  hereto  that  if  any  installment 
of  rental  is  not  paid  within  thirty  days  after  be- 
coming due  that  interest  at  the  rate  of  6  per  cent 
per  annum  will  become  due  and  payable  from  date 
rental  became  due  and  will  run  until  said  rental 
is  paid. 

2.  Improvements  to  Be  Placed, — It  is  expressly 
understood  and  agreed  by  and  between  the  parties 
hereto,   that   the   lessee   will,   at   his   own    expense, 

within from  the  beginning  of  this  lease, 

build,  construct,  and  erect  the  following  improve- 
ments upon  the  above  described  land: 

all  of  which  are  to  be  constructed  in  a  substantial 
and  [207]  workmanlike  manner  and  of  durable 
material  within  the  time  limit  specified  above,  or  he 
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Defendants'  Exhibit  No.  4 — (Continued) 
shall  be  liable  for  the  full  value  thereof,  with  a 
fifteen  per   cent   penalty   additional   for   improve- 
ments not  made  as  above  set  forth. 

3.  Improvements  Which  May  Be  Removed. — It 
is  further  agreed  by  and  between  the  parties  hereto, 
that  the  lessee  may  place  the  following  improve- 
ments on  the  land  covered  by  this  lease  and  remove 
same  within  thirty  days  after  the  termination  of 
his  occupancy;  Provided,  that  he  may  not  attach 
such  improvements  to  any  improvements  already 
on  the  land  or  to  permanent  improvements  to  be 
hereafter  constructed,  in  such  a  way  that  the  re- 
moval thereof  would  in  any  way  damage  the  im- 
provements which  must  be  left  on  the  land 

4.  Improvements  Which  May  Not  Be  Removed. 
— It  is  further  understood  and  agreed  by  and  be- 
tween the  parties  hereto  that  any  and  all  improve- 
ments placed  upon  the  leased  premises  not  stipu- 
lated in  this  lease  contract  are  to  remain  thereon 
at  the  expiration  of  the  lease  term  and  become  the 
property  of  the  lessor. 

5.  Insurance. — It  is  further  understood  and 
agreed  by  and  between  the  parties  hereto  that  the 
lessee  is  *  *  *  to  insures  buildings  now  on  the  leased 
premises  or  hereafter  placed  thereon,  which  are  in 
physical  condition  to  insure,  against  loss  by  fire, 
lightning,  windstrom  and  tornadoes  in  the  full  in- 
surance value  thereof,  for  the  use  and  benefit  of  the 
lessor,  in  a   company  acceptable   to   the   officer  in 
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charge  of  the  Agency,  and  will  keep  such  insurance 
in  force  during  the  full  term  of  this  lease;  the  in- 
surance money,  in  the  event  of  loss,  to  be  paid  to 
[208]  the  said  officer  in  charge,   for  the  use  and 
benefit  of  the  lessor;  provided,  however,  that   the 
lessee  may  rebuild  the  improvements  within  ninety 
days  after  the  loss  to  the  satisfaction  and  accept- 
ance of  said  officer  in  charge,  and  in  such  case  re- 
ceive the   insurance  money   in   reimbursement   the 
expense  incurred.     The  option  of  the  less  so  to  re- 
build must   be   declared  to   said   officer   in   charge 
within  thirty  days  after  the  date  of  the  \oww;  in 
the  event  that  the  lessee  does  not  exercise  the  option 
hereunder,  it  is  agreed  that  said  improvements  may 
be  rebuilt  therewith  in  the  discretion  of  the  said 
officer  in  charge.     In   event   the   buildings   are   in 
physical  condition  to  insure  but  on  account  of  their 
not  being  occupied  no  insurance  company  will  write 
a  policy,  it  is  understood  and  agreed  by  and  be- 
tween the  parties  hereto  that  the  lessee  is  to  be  re- 
sponsible to  the  said  officer  in  charge  for  the  full 
value  thereof,  and  that  in  event  of  loss  he  will  pay 
to  the  said  officer  in  charge  the  full  amount  of  the 
damages,  for  the  use  and  benefit  of  the  lessor;  pro- 
vided, that  said  lessee  may  rebuild  or  repair  the 
destroyed   or   damaged   buildings   under   the    same 
conditions  as  hereinbefore  provided  for  destroyed 
or  damaged  buildings  which  had  been  insured.     It 
is  further  understood  and  agreed  by  and  between 
the  parties  hereto,  that  the  lessee  must  within  fif- 
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Defendants'  Exhibit  No.  4 — (Continued) 
teen  days  after  the  beginning  of  this  lease  file  with 
the  officer  in  charge  of  the  Agency,  a  proper  insur- 
ance policy  or  a  statement  by  some  reputable  insur- 
ance agent  that  the  buildings  are  not  in  physical 
condition  to  insure;  and  it  is  further  understood 
and  agreed  by  and  between  the  parties  hereto  that 
the  failure  of  the  lessee  to  file  [209]  said  policy  or 
statement  will  forever  bar  him  from  claiming  that 
the  buildings  are  not  in  physical  condition  to  in- 
sure and  will  render  him  liable  to  the  said  officer 
in  charge,  for  the  use  and  benefit  of  the  lessor,  for 
the  full  amount  of  any  loss,  of  or  to  said  buildings. 
It  is  further  understood  by  and  between  the  parties 
hereto  that  in  the  event  of  the  loss  or  damage  of 
any  buildings  which  have  not  been  insured  and  for 
which  the  lessee  has  not  filed  the  above  indicated 
statement  that  said  buildings  were  not  in  physical 
condition  to  insure,  that  the  officer  in  charge  of 
the  Indian  Agency  is  to  appraise  the  amount  of  the 
loss  and  his  appraisal  is  to  be  accepted  as  the  true 
amount  of  the  damage  which  the  lessee  is  to  pay. 
Where  the  word  "not"  is  inserted  in  the  first  line 
of  this  paragraph  this  clause  does  not  apply. 

(>.  Repairs. — It  is  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  lessee  is  to  keep 
the  premises  covered  by  this  lease  in  good  repair  and 
the  said  lessee  will  be  responsible  for  all  damages 
done  to  buildings  and  fences  and  other  improve- 
ments, except  the  usual  wear  and  decay. 
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7,  Manner  of  Cultivation,  Noxious  Weeds,  John- 
son Grass,  Etc. — It  is  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  lessee  is  to 
cultivate,  improve,  and  farm  the  lands  covered  by 
this  lease  in  a  husbandlike  manner  to  the  best  ad- 
vantage; that  he  is  to  commit  no  waste  thereon; 
that  he  is  to  keep  said  lands  free  from  noxious 
weeds;  and  that  he  is  to  keep  down  all  Johnson 
grass  that  may  appear  on  the  leased  premises  dur- 
ing the  term  of  this  lease  and  to  use  diligence  in 
an  effort  to  [210]  destroy  same. 

8.  Crop  Leases. — It  is  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  lessee  will 
not  purchase  or  be  a  party  to  the  purchase  by  any- 
one, of  the  lessor's  share  of  the  crop,  prior  to  its 
delivery  as  hereinbefore  provided,  and  that  should 
he  purchase  the  crops  after  that  time,  he  will  pay 
the  regular  commercial  price  in  effect  on  date  of 
such  purchase;  that  the  lessor  will  not  mortgage  or 
otherwise  encumber  of  dispose  of  his  share  of  the 
crop  prior  to  its  delivery  by  the  lessee  as  herein- 
before provided  for;  and  that  the  lessee  will  harvest 
crops  as  soon  as  possible  after  maturity  in  order 
that  the  lessor  may  pasture  the  land  or  sow  it  to 
wheat.  It  is  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  a  strictly  crop  lease 
gives  the  lessee  no  rights  whatsoever  in  or  to  any 
land  not  cultivated;  in  or  to  any  pasture  on  the 
land;  building  on  the  premises;  unless  specifically 
stated. 
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It  is  further  agreed  and  understood  that  the 
shares  in  a  crop  rental  shall  be  as  follows:  One- 
fourth  of  cotton  when  hand  picked,  one-third  for 
snapped  picked  cotton,  and  two-fifths  for  sledded 
cotton,  for  the  lessor's  share.  All  cotton  to  be  de- 
livered at  the  gin,  and  money  representing  the 
lessor's  part  to  be  paid  to  the  disbursing  officer.  If 
the  lessor,  or  lessors,  fail  to  receive  the  lessor's  part 
of  grain  at  the  threshing  machine,  the  lessee  may 
market  such  grain  and  have  a  fair  allowance  for 
hauling  such  grain  from  the  machine  to  market,  all 
weights  and  bills  to  be  presented  to  the  farmer  or 
agency  officer  for  final  settlement.  This  [211] 
division  of  crops  and  the  handling  of  same  shall 
govern  unless  otherwise  specified  in  paragraph 
No.  2. 

9.  Stalk  Fields. — It  is  understood  and  agreed  by 
and  between  the  parties  hereto,  that  stalk  fields 
upon  the  leased  premises  shall  not  be  sold  unless 
the  same  will  be  consumed  without  injury  to  the 
land  and  prior  to  the  expiration  of  this  lease;  and 
that  no  cattle  or  other  stock  are  to  be  placed  upon 
the  stalk  fields  in  wet  weather  and  that  the  lessee 
and  his  sureties  shall  be  liable  to  the  United  States, 
for  the  use  and  benefit  of  the  lessor,  for  any  and  all 
damages  resulting  to  the  land  in  violation  of  this 
provision  of  the  lease  contract.  (This  paragraph 
does  not  apply  to  ordinary  crop  leases  as,  under 
paragraph  7  above,  the  lessee  has  no  rights  to  such 
stalk  fields.) 
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10.  Overpasturing — Stock  Laws  —  Fertilizers. — 
It  is  understood  and  agreed  by  and  between  the 
parties  hereto  that  the  lessee  will  not  pasture  on 
the  leased  premises  an  unreasonable  number  of  ani- 
mals for  the  grass  and  pasture  afforded;  that  he 
will  observe  all  quarantine  and  other  stock  laws 
and  regulations  now  in  force  or  hereafter  promul- 
gated by  the  United  States  or  the  State  authorities ; 
and  that  all  manure  and  other  fertilizer  which  may 
be  produced  upon  the  leased  premises  shall  be  the 
property  of  the  lessor  and  shall  be  distributed  upon 
the  leased  lands. 

10A.  Terracing. — It  is  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  lessee  will 

terrace  and  keep  up  the  terrace  on acres  of 

land  covered  by  this  lease  at  the  estimated  cost  of 

$ ;  and  it  [212]  is  further  understood  and 

agreed  that  the  lessee  shall  do  the  terracing  in  ac- 
cordance with  the  methods  used  by  the  State  Agri- 
cultural College  of  the  State  in  which  the  land  cov- 
ered by  this  lease  is  located.  In  Oklahoma  Revised 
Circular  No.  218,  Series  56,  1928,  the  subsequent  in- 
structions issued  by  the  Cooperative  Extension 
Work  in  the  Oklahoma  Agricultural  and  Mechani- 
cal College,  located  at  Stillwater,  Okla.,  shall  be 
followed. 

11.  Subleasing — Illegal  Assignments — Transfers. 
— It  is  understood  and  agreed  by  and  between  the 
parties  hereto,  that  any  sublease,   assignment,   or 


200  Biran  Connolly,  et  al.,  vs. 

(Testimony  of  Brian  Connolly.) 

Defendants'  Exhibit  No.  4 — (Continued) 
transfer  of  this  lease  or  of  any  interest  therein  can 
lawfully  be  made  only  with  the  consent  of  the 
lessor  in  writing  and  the  approval  of  the  representa- 
tive of  the  U.  S.»  Government  by  whom  this  lease  is 
approved,  or  his  successor  in  office,  and  that  any 
assignment,  sublease  or  transfer  made  or  attempted 
without  such  consent  and  approval  shall  be  void  and 
render  this  contract  subject  to  cancellation  by  such 
officer.  It  is  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  lessee  hereto 
will  be  guilty  of  unlawful  subleasing  if  he  contracts, 
without  the  consent  of  the  lessor,  and  the  approval 
of  the  officer  in  charge  of  the  Indian  agency,  in 
writing,  with  any  other  person  or  persons  to  farm 
or  use  the  premises  or  any  part  thereof,  on  any 
other  basis  than  the  payment  by  said  lessee  of  so 
much  money  per  hour,  per  day,  per  week,  per 
month,  or  per  job.  It  is  further  understood  and 
agreed  by  and  between  the  parties  hereto  that  all 
share  cropping  or  releasing  for  cash,  all  or  any  part 
of  the  premises,  by  the  lessee  herein,  without  the 
consent  in  writing  of  the  lessor  and  [213]  the  writ- 
ten approval  of  the  officer  in  charge  of  the  Indian 
agency,  except  as  provided  in  paragraph  numbered 
8,  hereinbefore,  is  unlawful  subleasing  and  renders 
this  lease  subject  to  cancellation  by  said  officer  in 
charge  of  the  Indian  agency. 

12.  Timber. — It  is  understood  and  agreed  by  and 
between  ,the  .parties  hereto  that  the  lessee  herein 
may  utilize  as  fire4  wood,  for  his  own  use  only,  such 
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dead  and  down  timber  as  there  may  be  on  the  leased 
premises  which  is  not  required  by  the  lessor  for  his 
own,  individual  use;  that  no  green  timber  may  be 
cut  by  either  the  lessor  or  lessee  without  written 
consent  of  the  officer  in  charge  of  the  Indian  agency, 
except,  that  the  lessee  may  cut  posts  for  repairing 
fences  on  the  leased  premises  only.  (See  para- 
graph 13  prohibiting  the  lessee  cutting  posts  where 
a  cash  allowance  is  made  in  the  lease  contract). 

13.  Posts. — Where  a  cash  consideration  is  al- 
lowed for  posts,  it  is  understood  and  agreed  by  and 
between  the  parties  hereto  that  metal,  yellow  pine, 
bois  d'arc,  post  oak,  or  white  oak  posts  are  to  be 
furnished  unless  otherwise  stipulated  in  paragraph 
No.  2.  The  kind  of  posts  to  be  furnished  is  to  be 
stated  in  the  blank  space  in  paragraph  No.  2 
and  if  it  be  either  of  the  five  kinds  named 
in  this  paragraph,  the  specifications  are  to  be  as 
follows:  Metal  posts  must  be  steel  line  posts,  6 
feet  in  height,  weight  not  less  than  8%  pounds 
finished  with  a  heavy  coat  of  special  steel  paint, 
to  be  set  in  the  ground  two  feet  and  no  more  than 
20  feet  apart,  corner  and  gate  posts  well  braced, 
must  be  not  less  than  iy2  feet  in  length,  weight  not 
less  than  20  pounds,  gauge  [214]  No.  8,  and  must  be 
set  in  the  ground  3y2  feet.  Bois  de'  arc  No.  1 
select,  white  oak  No.  1  select,  post  oak  No.  1  select 
or  Southern  Yellow  pine  to  be  6  to  &/2  feet  in 
length  and  4  to  5  inches  in  diameter  at  the  top, 
placed  not  less  than  2  feet  in  the  ground,  set  in  a 
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true  line,  well  tamped,  not  farther  than  20  feet 
apart,  corner  and  gate  posts  are  to  be  8  feet  in 
length,  not  less  than  8  inches  in  diameter  at  the 
top,  placed  3%  feet  in  the  ground,  fence  to  be  well 
braced  at  the  corners  and  gates.  The  Southern 
Yellow  Pine  posts  must  be  pressure  treated  with 
No.  1  grade  English  cresote  oil.  (Where  a  money 
consideration  is  allowed,  and  where  other  than 
either  of  the  five  kinds  of  posts  named  in  this  para- 
graph are  agreed  upon,  such  posts  must  be  stipu- 
lated in  writing  in  paragraph  No.  2  with  special 
specifications  required  to  fulfill  the  contract.) 

14.  Nuts  and  Fruits. — It  is  understood  and 
agreed  by  and  between  the  parties  hereto  that  the 
lessor  reserves  all  uncultivated  nuts  such  as  pecans, 
walnuts,  etc.,  berries  and  other  wild  fruits,  except 
a  reasonable  amount  for  the  personal  use  of  the 
lessee  and  his  immediate  family  unless  otherwise 
provided  in  the  lease. 

15.  Prairie  Dogs. — It  is  understood  and  agreed 
by  and  between  the  parties  hereto  that  the  lessee 
herein  must  kill  all  prairie  dogs  on  the  leased  prem- 
ises within  six  months  after  the  beginning  of  this 
lease  and  must  thereafter,  during  the  term  of  this 
lease,  keep  the  premises  free  from  prairie  dogs.  It 
is  further  agreed  by  and  between  the  parties  hereto, 
that  failure  on  the  part  of  said  lessee  to  comply 
with  requirement  relative  to  [215]  killing  prairie 
dogs  shall  render  this  lease  subject  to  cancellation 
and*  the; lessee*  hereto  liable  for  liquidated  damages 
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in  the  amount  of  $50.  in  the  option  of  the  officer 
in  charge  of  the  Indian  agency. 

16.  Business  Leases. — It  is  understood  and 
agreed  by  and  between  the  parties  hereto  that  the 
lessor  reserves  the  right  to  make  a  business  lease  on 
the  premises  covered  by  this  lease  and  that  in  event 
such  a  lease  is  made,  the  lessee  hereunder  shall  be 
entitled  to  actual  damages  sustained  by  him  on  ac- 
count of  said  business  lease,  and  to  nothing  more. 
It  is  further  understood  that  in  the  event  a  dispute 
between  the  lessee  hereunder  and  the  lessee  under 
the  business  lease  as  to  the  amount  of  such  actual 
damages  the  matter  will  be  referred  to  the  officer  in 
charge  of  the  Indian  agency,  who  shall  be  the  sole 
and  final  judge  as  to  the  amount  of  the  said  dam- 
ages. 

17.  Introduction  and  Manufacture  of  Intoxi- 
cants— Unlawful  Conduct. — It  is  understood  and 
agreed  by  and  between  the  parties  hereto  that  the 
lessee  will  not  use  or  permit  the  premises  covered 
by  this  lease  to  be  used  for  any  unlawful  conduct 
or  purpose  whatsoever;  that  he  will  not  use  or  per- 
mit the  use  of  the  leased  premises,  or  any  part  there- 
of, for  the  manufacture,  sale,  gift,  or  storage  of  any 
intoxicating  liquors  or  beverages  and  that  he  will 
not  permit  the  introduction  of  same  into  or  upon 
the  leased  premises,  and  that  any  violation  of  this 
provision  by  the  lessee,  or  with  his  knowledge,  shall 
render  this  lease  subject  to  cancellation  by  the  officer 
in  charge  of  the  Indian  reservation. 
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18.  Delinquencies. — It  is  understood  and  agreed 
by  and  [216]  between  the  parties  hereto  that  if  the 
lessee  hereto  shall  fail  to  pay  the  rents  when  due, 
or  to  construct  or  place  the  improvements  on  said 
land  as  contracted  for  and  in  the  manner  herein 
provided,  or  shall  fail  to  comply  with  or  shall  vio- 
late any  of  the  provisions  of  this  contract,  the  lessor, 
or  the  officer  in  charge  of  the  Indian  reservation, 
may  declare  the  lease  forfeited  by  giving  notice  as 
required  by  law,  and  may  thereupon  re-enter  and 
take  possession  of  the  leased  premises,  and  eject 
the  lessee  therefrom,  and  this  lease  shall  thereupon 
be  subject  to  cancellation  by  the  officer  in  charge 
of  the  Indian  reservation  but  such  forfeiture  shall 
not  release  the  lessee  from  paying  all  rents  con- 
tracted for  or  from  damages  for  such  failure  or 
violation;  and  it  is  further  understood  and  agreed 
that  there  shall  be  a  lien  upon  all  crops  grown  or 
raised  upon  the  leased  premises  as  a  security  for 
the  payment  of  the  rents  and  the  making  of  the 
improvements  provided  for  herein. 

19.  Delivery  of  Premises. — It  is  understood  and 
agreed  by  and  between  the  parties  hereto  that  at 
the  expiration  of  the  time  mentioned  in  this  lease 
the  lessee  shall  peaceably  and  without  legal  process 
deliver  up  the  possession  of  the  premises  herein 
described  in  as  good  condition  as  they  now  are, 
usual  wear  and  unavoidable  accidents  excepted. 

;20!  l  pon Whom  Binding; — It. is  understood  nud 
agreed,  by  and  between-  tire  parties  hereto  that  the 
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covenants  and  agreements  hereinbefore  mentioned 
shall  extend  to  and  be  binding  upon  the  heirs,  as- 
signs, executors,  and  administrators  of  the  parties 
to  this  lease. 

21.  Must  Be  Approved. — It  is  understood  and 
agreed  by  and  [217]  between  the  parties  hereto  that 
this  lease  shall  be  valid  and  binding  only  after  ap- 
proval by  the  officer  in  charge  of  the  Blackfeet  In- 
dian Agency. 

22.  Surrender  Clause  Permitting  Seeding  Fall 
Small  Grain. — It  is  understood  and  agreed  that  the 
lessee  will  surrender,  without  cost,  the  stubble  land 
and  other  land  in  suitable  condition  on  which  he 
has  no  growing  crop,  to  be  seeded  to  fall  grain  or 
alfalfa  five  months  prior  to  the  expiration  of  the 
lease,  when  the  lease  expires  at  the  close  of  the 
calendar  year;  or,  prior  to  the  expiration  of  the 
year  when  the  lease  expires  on  or  before  April  1st 
of  the  following  calendar  year. 

23.  Interest  of  Member  of  Congress. — No  mem- 
ber of,  or  Delegate  to  Congress,  or  Eesident  Com- 
missioner shall  be  admitted  to  any  share  or  part  of 
this  contract  or  to  any  benefit  that  may  arise  here- 
from, but  this  provision  shall  not  be  construed  to 
extend  to  this  contract  if  made  with  a  corporation 
or  company  for  its  general  benefit. 
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In  Witness  Whereof,  the  lessee  and  lessor  have 
hereunto  affixed  their  hands  and  seals,  the  day  and 
year  first  above  written. 

BRIAN  CONNOLLY, 

Lessee 
ALFREDA  KIPP, 

Lessor 
Alfreda  Kipp, 
Lessor 

Two  witnesses  to  each  signature: 
Jas.  W.  Cross 

P.  O.  Browning,  Montana 
Josie  Adams 

P.  O.  Browning,  Montana 
Mrs.  Lorraine  Munroe 

P.  O.  2218  -  10th  St.,  Anacortes,  Wn. 
Mrs.  L.  M.  Foster 

P.  O.  1320 -10th  St.  Anacortes,  Wn.  [218] 

State  of  Montana, 
County  of  Glacier — ss. 

On  this  28th  day  of  July,  1942,  personally  ap- 
peared before  me  Jas.  W.  Cross,  Clerk,  the  above 
mentioned  Brian  Connolly  and  acknowledged  the 
signing  and  sealing  of  the  above  indenture  of  lease 
to  be  their  free  act  and  deed. 

I  Hereby  Certify  that  the  contents,  purport  and 
effect  of  the  lease  were  explained  to  and  fully  un- 
derstood by  the  lessor,  and  that  said  lease  was 
signed  and  sealed  in  my  presence,  and  to  the  best 
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of  my  knowledge  and  belief  is  in  every  respect  free 
from  fraud  or  deception,  and  that  I  am  in  no  re- 
spect interested  in  said  lease. 

JAS.  W.  CROSS 
Clerk 

BOND 

In  consideration  of  the  letting  of  the  premises 
described  in  the  foregoing  indenture  of  lease,  and 
of  the  sum  of  one  dollar  to  each  of  us  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  we,  the 

undersigned,   of  Rural  Route  No 

County, and of  Rural  Route  No 

County, hereby  become   sureties   for  the 

punctual  payment  of  all  rents  and  performance  of 
all  the  covenants  and  agreements  in  the  above  in- 
denture of  lease,  to  be  paid  and  performed  by 

the  lessee  named  therein,  and  if  any  default  shall 
be  made  therein  we  do  hereby  promise  and  agree 
to  pay  on  demand  unto  the  above-named  officer  such 
sum  or  sums  of  money  as  will  be  sufficient  to  make 
up  such  deficienty,  with  a  15  per  cent  penalty  addi- 
ditional  for  improvements  not  made,  and  fully  sat- 
isfy all  the  conditions,  covenants,  [219]  and  agree- 
ments contained  in  said  indenture  of  lease  without 
requiring  any  notice  of  nonpayment  or  proof  of 
demand  being  made.  It  is  agreed  that  this  bond 
shall  be  liable  for  material  furnished  under  the  con- 
tract provided  such   material    is   of   the   kind    and 
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quality  called  for  under  this  contract.     We  we  do 
hereby   bind    ourselves,    our   heirs,    executors,    and 
administrators,    jointly    and    severally,    firmly    by 
these  presents. 

Signed  and  sealed  this day  of .... ,  19 ... . 

Witnesses : 

(Seal) 

..(Seal) 

VERIFICATION  OF  SURETIES 

State  of ,  County  of — ss. 

and ,  the  sureties  to  the  fore- 
going indenture  of  lease,  being  duly  sworn  and 
severally  examined  by  me,  state  that  they  signed 
the  foregoing  obligation  as  the  sureties  for  the  lessee 
under  the  annexed  lease,  and  that  they  and  each 
of  them,  respectively,  own  and  possess  property 
over  and  above  all  debts,  liabilities,  and  legal  ex- 
emptions of  the  value  and  worth  the  sum  placed 
opposite  their  names. 


$• 

Subscribed  and  sworn  to  before  me,  at 
this day  of ,  19.  .. 


Notary  Public 
My  Commission  expires [220] 
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Recommended  for  approval. 

DEPARTMENT  OF  THE  IN- 
TERIOR, United  States  Indian 
Service,  July  31,  1942. 
D.  A.  LONGENBAUGH 
Agrie.  Ext  en.  Agent 

The  within  lease  is  hereby  approved  and  declared 
to  be  made  in  accordance  with  the  law  and  the  rules 
and  regulations  prescribed  by  the  Secretary  of  the 
Interior  thereunder,  and  now  in  force. 
F.  H.  McBRIDE 

United  States  Indian   Super- 
intendent. 


Q.  Showing  you  defendants  proposed  exhibit 
number  five,  state  whether  you  received  that  from 
the  Indian  Office  at  Browning,  Montana? 

A.     Yes. 

Q.  And  did  you  receive  it  about  the  date,  the  1st 
of  May  1940,  approximately  at  that  time? 

A.     Somewhere  close  to  it. 

Q.    Yes,  around  that  time?  A.     Yes. 

Q.  Showing  you  the  signature  appearing  there- 
on under  date  of  June  29,  1940,  C.  I,.  Graves,  dct 
you  know,  whose  signature  that  is? 

A.     He  was  Superintendent  at  that  time. 

Q.  He  was  then  Superintendent  of  the  Black- 
feet  Indian  Reservation  at  the  time  of  this  lease? 
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Mr.  Allan:     No  objections. 
The  Court:     It  may  be  received. 

Whereupon  defendants  exhibit  number  five 
was  received  in  evidence  and  is  in  words  and 
figures  as  follows:  [221] 

DEPENDANTS  EXHIBIT  No.  5 
5-180b 
(April,  1929) 

Department  of  The  Interior 
Office  of  Indian  Affairs 

Cont-1-5-8390 

Write  All  Names  in  Full  and  be  Sure  to  Give  Cor- 
rect and  Full  Post  Office  Addresses. 

Farming  and  Grazing  Lease 

1561 
Lease  No.  FG-337  Tribe  Glackfeet.        Allotment  No.  1556 

This  Contract,  in  quadruplicate,  made  and  en- 
tered into  this  1st  day  of  May,  1940,  by  and  between 
the  Indian  or  Indians  named  below  (the  Superin- 
tendent of  the  Indian  Agency  acting  for  and  on 
behalf  of  minors,  undetermined  heirs,  noncompe- 
tents,  and  nonresidents),  hereinafter  called  the 
"lessor". 

Acct.  No.    Lessors.      Year  Born.      Sex.      Share  T.B.      Amount 

Page 
See  attached  schedule  rider 

Total 
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and  Brian  Connolly  of  Browning,   State  of   Mon- 
tana, Rural   Route  No hereinafter  called 

the  "lessee,"  under  and  in  accordance  with  the 
provisions  of  existing  law  and  the  regulations  pre- 
scribed by  the  Secretary  of  the  Interior  relative 
to  Farming  and  Grazing  leases  on  restricted  Indian 
lands,  Witnesseth:  That  for  and  in  consideration 
of  the  rents,  covenants,  and  agreements  hereinafter 
provided  for,  the  lessor  doth  hereby  let  and  lease 
unto  the  lessee  the  land  and  premises  described  as 

follows,  to  wit:     See  schedule,  of  Sec ,  Twp. 

34,  R.  9  West,  containing  470.00  acres  more  or  less, 
for  the  term  of  3  years,  beginning  on  the  first  day 
of  May,  1940,  fully  to  be  completed  and  ended  on 
the  30  day  of  [222]  April,  1943,  subject  to  the  con- 
ditions hereinafter  set  forth.  The  lessee,  in  con- 
sideration of  the  foregoing,  covenants  and  agrees  1 1 1 
pay  the  officer  in  charge  of  the  Indian  agency 
$70.00  per  annum  for  the  use  and  benefit  of  the 
lessor,  as  rental  for  the  land  and  premises,  said  sum 
to  be  paid  in  semiannual  payments  as  stated  below: 

Date  Due  Amount 

May  1,  1940  35.25 

Nov.  1,  1940  35.25 

May  1,  1941  35.25 

Nov.  1,  1941  35.25 

May  1,  1942  35,25 

Nov.  1,  1942  35.25 

'  I  or  we  hereby  agree  that  we  will  not  stock  the 
above  lands  in  excess  of  24  acres  per  head  per  year 
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for  horses  or  cattle  and  6  acres  per  head  per  year 
for  sheep,  or  the  equivalent  thereof  where  the  graz- 
ing season  is  less  than  12  months  per  year. 

10.  Overpasturing — Stock  Laws  —  Fertilizers. — 
It  is  understood  and  agreed  by  and  between  the 
parties  hereto  that  the  lessee  will  not  pasture  on 
the  leased  premises  an  unreasonable  number  of  ani- 
mals for  the  grass  and  pasture  afforded;  that  he 
will  observe  all  quarantine  and  other  stock  laws  and 
regulations  now  in  force  of  hereafter  promulgated 
by  the  United  States  or  the  State  authorities;  and 
that  all  manure  and  other  fertilizer  which  may  be 
produced  upon  the  leased  premises  shall  be  the 
property  of  the  lessor  and  shall  be  distributed  upon 
the  leased  lands. 

11.  Subleasing — Illegal  Assignments — Transfers. 
It  is  understood  and  agreed  by  and  between  the 
parties  hereto  that  any  sublease,  assignment,  or 
transfer  of  this  lease  or  of  any  interest  therein  can 
lawfully  be  made  only,  with  the  consent  of  the  lessor 
in  writing  and  the  approval  [223]  of  the  repres- 
entative of  the  U.  S.  Government  by  whom  this  lease 
is  approved,  or  his  successor  in  office,  and  that  any 
assignment,  sublease,  or  transfer  made  or  attempted 
without  such  consent  and  approval  shall  be  void  and 
render  this  contract  subject  to  cancellation  by  such 
officer.  It  is  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  lessee  hereto 
will  be  guilty  of  unlawful  subleasing  if  he  con- 
tracts, without  the  consent  of  the  lessor,  and  the 
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approval  of  the  officer  in  charge  of  the  Indian 
agency,  in  writing  with  any  other  person  or  per- 
sons to  farm  or  use  the  premises,  or  any  part  there- 
of, on  any  other  basis  than  the  payment  by  said 
lessee  of  so  much  money  per  hour,  per  day,  per 
week,  per  month,  or  per  job.  It  is  further  under- 
stood and  agreed  by  and  between  the  parties  hereto 
that  all  share  cropping  or  releasing  for  cash,  all  or 
any  part  of  the  premises,  by  the  lessee  herein,  with- 
out the  consent  in  writing  of  the  lessor  and  the 
written  approval  of  the  officer  in  charge  of  the  In- 
dian agency,  except  as  provided  in  paragraph  num- 
bered 8,  hereinbefore  unlawful  subleasing  and  ren- 
ders this  lease  subject  to  cancellation  by  said  of- 
ficer in  charge  of  the  Indian  agency. 

17.  Introduction  and  Manufacture  of  Intoxicants 
— Unlawful  Conduct. — It  is  understood  and  agreed 
by  and  between  the  parties  hereto  that  the  lessen1 
will  not  use  or  permit  the  premises  covered  by  this 
lease  to  be  used  for  any  unlawful  conduct  or  pur- 
pose whatsoever;  that  he  will  not  use  or  permit  the 
use  of  the  leased  premises,  or  any  part  thereof.  For 
the  manufacture,  sale,  gift,  or  storage  of  [224]  any 
intoxicating  liquors  or  beverages  and  that  he  will 
not  permit  the  introduction  of  same  into  or  upon 
the  leased  premises;  and,  that  any  violation  o\'  this 
provision  by  the  lessee,  or  with  his  knowledge,  shall 
render  this  lease  subject  to  cancellation  by  the  of- 
ficer in  charge  of  the  Indian  reservation. 

18.  Delinquencies. — It  is  understood  and  agreed 
by  and  between  the  parties  hereto  that  if  the  lessee 
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hereto  shall  fail  to  pay  the  rents  when  due,  or  to 
construct  or  place  the  improvements  on  said  land 
as  contracted  for  and  in  the  manner  herein  pro- 
vided, or  shall  fail  to  comply  with  or  shall  violate 
any  of  the  provisions  of  this  contract,  the  lessor,  or 
the  officer  in  charge  of  the  Indian  reservation,  may 
declare  the  lease  forfeited  by  giving  notice  as  re- 
quired by  law,  and  may  thereupon  re-enter  and 
take  possession  of  the  leased  premises,  and  eject  the 
lessee  therefrom,  and  this  lease  shall  thereupon  be 
subject  to  cancellation  by  the  officer  in  charge  of 
the  Indian  reservation,  but  such  forfeiture  shall  not 
release  the  lessee  from  paying  all  rents  contracted 
for  or  from  damages  for  such  failure  or  violation; 
and  it  is  further  understood  and  agreed  that  there 
shall  be  a  lien  upon  all  crops  grown  or  raised  upon 
the  leased  premises  as  a  security  for  the  payment 
of  the  rents  and  the  making  of  the  improvements 
provided  for  herein. 

19.  Delivery  of  Premises. — It  is  understood  and 
agreed  by  and  between  the  parties  hereto  that  at 
the  expiration  of  the  time  mentioned  in  this  lease 
the  lessee  shall  peaceably  and  without  legal  process, 
deliver  up  the  possession  of  the  premises  herein  de- 
scribed in  as  good  [225] 

20.  Upon  Whom  Binding. — It  is  understood  and 
agreed  by  and  between  the  parties  hereto,  that  the 
covenants  and  agreements  hereinbefore  mentioned 
shall  extend  to  and  be  binding  upon  the  heirs,  as- 
signs, executors,  and  administrators  of  the  parties 
to  this  lease. 
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21.  Must  Be  Approved. — It  is  understood  and 
agreed  by  and  between  the  parties  hereto  that  this 
lease  shall  be  valid  and  binding  only  after  approval 

by  the  officer  in  charge  of  the Indian 

Agency. 

In  Witness  Whereof,  the  lessee  and  lessor  have 
hereunto  affixed  their  hands  and  seals,  the  day  and 
year  first  above  written. 

BRIAN  CONNOLLY 

Lessee 
JOHN  SANDERVILLE 

Lessee 
JUDITH  SANDERVILLE 

Lessor 
LEONA  SANDERVILLE 
Lessor 

Two  witnesses  to  each  signature: 

JAS.  W.  CROSS 

P.  O.  Browning,  Montana 

LIANA  LOHR 

P.  O.  Browning,  Montana 

State  of  Montana, 
County  of  Glacier — ss. 

On  this  26th  day  of  June,  1940,  personally  ap- 
peared before  me  Jas.  W.  Cross,  Clerk,  the  above- 
mentioned  Brian  Connolly  and  acknowledged  the 
signing  and  sealing  of  the  above  indenture  of  Lease 
to  be  their  free  act  and  deed. 

I  hereby  Certify  that  the  contents,  purport   and 
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effect  of  the  lease  were  explained  to  and  fully  un- 
derstood by  the  lessor,  and  that  said  lease  was 
signed  and  sealed  in  my  presence,  and  to  the  best 
of  my  knowledge  and  belief  is  in  every  respect  free 
from  fraud  or  deception,  and  [226]  that  I  am  in  no 
respect  interested  in  said  lease. 

JAS.  W.  CROSS 
Clerk 

BOND 

In  consideration  of  the  letting  of  the  premises 
described  in  the  foregoing  indenture  of  lease,  and 
of  the  sum  of  one  dollar  to  each  of  us  in  hand  paid, 
the  recipt  whereof  is  hereby  acknowledged,  we,  the 

undersigned  of  Rural  Route  No 

County,  and ,  of  Rural  Route  No 

County ,  hereby  become  sureties  for  the 

punctual  payment  of  all  rents  and  performance  of 
all  the  covenants  and  agreements  in  the  above  in- 
denture of  lease,  to  be  paid  and  performed  by .... , 
the  lessee  named  therein,  and  if  any  default  shall 
be  made  therein  we  do  hereby  promise  and  agree 
to  pay  on  demand  unto  the  above-named  officer  such 
sum  or  sums  of  money  as  will  be  sufficient  to  make 
up  such  deficiency,  with  a  15  per  cent  penalty  ad- 
ditional for  improvements  not  made,  and  fully  sat- 
isfy all  the  conditions,  covenants,  and  agreements 
contained  in  said  indenture  of  lease  without  requir- 
ing any  notice  of  nonpayment  or  proof  of  demand 
being  made.     It  is  agreed  that  this  bond  shall  be 
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liable  for  material  furnished  under  the  contract 
provided  such  material  is  of  the  kind  and  quality 
called  for  under  this  contract.  And  we  do  hereby 
bind  ourselves,  our  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  firmly  by  these 
presents. 

Signed  and  sealed  this day  of ,  19 .  . . 

Witnesses : 

(Seal) 

(Seal) 

[227] 
VERIFICATION  OF  SURETIES 

State  of ,  County  of — ss. 

and ,  the  sureties  to  the  foregoing 

indenture  of  lease,  being  duly  sworn  and  severally 
examined  by  me,  state  that  they  signed  the  fore- 
going obligations  as  the  sureties  for  the  lessee  under 
the  annexed  lease,  and  that  they  and  each  of  them, 
respectively,  own  and  possess  property  over  and 
above  all  debts,  liabilities,  and  legal  exemptions  of 
the  value  and  worth  the  sum  placed  opposite  their 
names. 

$ 

$ 

Subscribed  and  sworn  to  before  me,  at 

this day  of ,  19 ... . 


Notary  Public 
My  Commission  expires 
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Recommended  for  approval 

DEPARTMENT    OF    THE    IN- 
TERIOR, United  States  Indian 
Service,  June  29,  1940 
D.  A.  LONGENBAUGH 
Agric.  Exten.  Agent 

The  within  lease  is  hereby  approved  and  declared 
to  be  made  in  accordance  with  the  law  and  the  rules 
and  regulations  prescribed  by  the  Secretary  of  the 
Interior  thereunder,  and  now  in  force. 
C.  L.  GRAVES 

United  States  Indian  Super- 
intendent 

The  undersigned  allotees  and  heirs  hereby  lease 
the  land  described  hereon  to  Brian  Connolly  for  a 
period  of  three  years  beginning  May  1,  1940  and 
ending  April  30,  1943,  at  the  rate  of  fifteen  cents 
per  acre.  This  lease  is  for  grazing.  [228] 
Allotment  1561  Sadie  Kipp,  SW/4  Sec.  21;  W/2 
SE/4  Sec.  28;  W/2  NE/4  Sec.  33;  Township 
34  Range  9     320.00  acres— $48.00 

Heirs  are 

S-398  John  Sanderville  1/3  s/g  John  Sanderville 

S-274  Leona  Sanderville      1/3  s/g  Leona  Sanderville 

S-275  Judith  Sanderville    1/3  s/g  Judith  Sanderville 

Allotment    1556,    Calfwoman    Kipp,    NE/4    SW/4, 

NE/4    SE/4   SW/4,    N/2    SE/4    SE/4    SW/4, 

N/2  S/2  SE/4  SE/4  SW/4  Sec.  28;  Township 

34  Range  9      57.50  acres— $8.63 

Judith  Sanderville  heir  by  partition. 


United  States  of  America  219 

(Testimony  of  Brian  Connolly.) 
S-275  Judith  Sanderville 
s/g  Judith  Sanderville 

Allotment  1556  Calfwoman  Kipp,  S/2  S/2  SE/4 
SE/4  See.  28;  E/2  E/2  NE/4  NW/4,  S/2  NW/4 
Sec.  33;  Township  34  Range  9  92.50  acres— 
$13.87 

Leona  Sanderville  heir  by  partition. 

S-274  Leona  Sanderville 
s/g  Leona  Sanderville 


Q.  Mr.  Connolly,  in  addition  to  the  leases  con- 
cerning which  you  have  testified,  did  you  have  two 
other  grazing  permits  upon  the  Indian  Reserva- 
tion? A.     Yes  sir. 

Q.  Showing  you  defendants  proposed  exhibit 
number  six,  state  if  that  instrument  was  delivered 
to  you  by  the  Indian  Agency  Office  at  Browning, 
Montana.  I  believe  this  is  a  duplication  of  that. 
That  is  a  duplication,  we  will  withdraw  defendants 
six.  That  is  a  duplication  of  exhibit  one.  We  will 
withdraw  six. 

Q.  Showing  you  defendants  proposed  exhibit 
number  seven,  state  if  that  document  was  delivered 
to  you  by  the  Indian  Agency  Office  at  Browning, 
Montana'?  [229]  A.    Yes. 

Q.  And  the  signature  appearing  thereon  as 
Brian  Connolly,  is  that  your  signature? 

A.     Yes. 
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Q.     And  the  signature   Thomas   L.    Carter,   Re- 
gional Forester,  is  Mr.  Carter's  signature? 
A.     I  believe  it  is. 
Mr.  Allan:     No  objection. 

The     Court:     Offered     and     received     without 
objection. 

Whereupon  Defendants  exhibit  number 
seven  was  received  in  evidence  without  objec- 
tion, and  is  in  words  and  figures  as  follows, 
to- wit : 

DEFENDANTS  EXHIBIT  No.  7 

Range  Unit  #185-S 

United  States 

Department  of  the  Interior 

Office  of  Indian  Affairs 

Grazing  Permit 

Permit  fee  $2.50 
(Write  all  names  in  full) 

U.  S.  Indian  Service.    Forestry  &  Grazing.    Re- 
ceived May  2  1942 

Blackfeet  Indian  Agency  Browning,  Montana 
By  authority  of  law  and  under  regulations  pre- 
sented by  the  Secretary  of  the  Interior,  Brian 
Connolly,  or  Browning  Montana,  is  hereby  granted 
permission  to  hold  and  graze  livestock  on  the 
Blackfeet  Indian  Reservation  for  a  period  begin- 
ning May  1,  1942,  and  terminating  not  later  than 
April  30,  1943,  on  the  range  unit  usually  known  or 
described  as  follows:     Range  Unit  No.  185-S  com- 
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Defendant's  Exhibit  No.  7 — (Continued) 
prising  805.00  acres  of  Indian  land  as  per  schedule 
attached,  including  all  unreserved  tribal  land  as 
authorized  by  Blackfeet  Tribe  and  all  unfenced 
Indian  [230]  allotments  on  which  authority  to 
grant  grazing  privileges  have  been  secured,  and 
covering  livestock  in  kind  and  numbers,  for  the 
grazing  period,  and  at  the  rate  per  head  as  shown 
in  the  following  schedule,  subject  to  the  payment 
of  all  fees  and  full  compliance  with  the  attached 
range  control  stipulations  which  are  made  a  part 
of  this  permit:  [231] 
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Defendant's  Exhibit  No.  7— (Continued) 

This   permit    is   issued    with    the   understanding 

that  head  of   will  be  grazed  on  this 

range,  percent  of  which  is  Indian  land  and 

percent   privately  owned   or  leased   range, 

evidence  of  the  right  to  the  use   of  which    is   re- 
corded with     (Delete) 

It  is  further  understood  and  agreed  that  if  the 
permittee  allow7s  a  greater  number  of  livestock 
than  the  total  number  herein  stipulated  to  graze 
upon  this  range  unit  of  which  the  Indian  range  is 
a  part,  during  the  period  this  permit  is  in  effect, 
this  on-and-off  clause  shall  immediately  become 
null  and  void  and  the  stock  in  excess  of  the  num- 
ber upon  which  fees  are  paid  to  the  Indians  shall 
be  considered  as  in  a  state  of  trespass  and  treated 
accordingly. 

In  consideration  of  the  above  privileges  the  per- 
mittee agrees  to  pay  to  the  Superintendent  of  the 
Blackfeet  Indian  Reservation  for  the  use  and  bene- 
fit of  the  Indians  entitled  to  occupy  the  lands  above 
described,  the  sum  of  money  found  to  be  due  from 
the  permittee  according  to  the  provisions  of  this 
permit  (calves,  colts  and  lambs  under  ()  months  of 
age  not  to  be  counted),  and  he  further  agrees  to 
pay  the  grazing  fees  annually  in  advance.  Unless 
the  grazing  fees  shall  be  paid  in  advance  for  the  full 
term  of  the  permit,  these  payments  will  be  guaran- 
teed by  an  acceptable  corporate  surety  bond  in  a 
penal  sum  of  not  less  than  the  total  amount  due  in 
any  1  year  under  the  terms  of  the  permit,  namely, 
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Defendant's  Exhibit  No.  7— (Continued) 
one  hundred  twenty  and  75/100  ($120.75)  (with  a 
maximum  limit  of  $25,000),  or  by  a  bond  for  the 
same  amount  with  at  least  four  individual  sureties 
who  shall  each  qualify  [223]  in  an  amount  equal  to 
twice  the  amount  of  the  bond,  or  by  depositing  a 
cash  bond  with  the  Superintendent  of  the  Black- 
feet  Indian  Reservation  equal  to  one-half  of  the 
annual  grazing  fees;  said  cash  deposit  to  be  cre- 
dited on  the  last  installment  due  on  the  permit,  pro- 
vided the  terms  of  the  permit  have  been  faithfully 
carried  out  by  the  permittee. 

It  is  understood  and  agreed  by  the  permittee  that 
this  instrument  is  not  a  lease  and  is  not  to  be  taken 
or  construed  as  granting  any  leasehold  interest  in 
or  to  the  land  described  herein,  but  that  it  is  a  per- 
mit terminable  and  revocable  in  the  discretion  of  the 
approving  and  concurring  officers,  and  in  any  event 
not  to  extend  beyond  April  30,  1943. 

It  is  also  understood  and  agreed  that  any  part  of 
the  area  covered  by  this  permit  may  be  excluded 
from  this  range  unit  by  the  approcing  and  concur- 
ring officers  in  the  exercise  of  their  discretion,  by 
the  transfer  of  title  through  sale  of  allotted  land,  or 
by  the  extinguishment  of  the  Indian  right  of  occu- 
pancy of  the  lands;  and  thereupon  this  permit  shall 
cease  and  determine  as  to  the  parts  of  the  range 
unit  thus  eliminated,  the  number  of  stock  stipulated 
shall  be  reduced  in  conformity  thereto,  and  the 
payments  due  hereunder  shall  be  adjusted  accord- 
ingly, provided  that  the  termination  of  the  permit 
has  not  been  due  to  the  fault  of  the  permittee  or 
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Defendant's  Exhibit  No.  7 — (Continued) 
to  a  violation  of  the  terms  of  this  permit  by  or  on 
behalf  of  the  permittee. 

The  permittee  hereby  agrees  that  he  and  his 
employees  will  not  use  any  part  of  the  range  unit 
for  [234]  the  sale,  manufacture,  storage,  or  drink- 
ing of  intoxicants  or  the  handling  of  narcotics,  and 
neither  he  nor  his  employees  will  take  part  in  im- 
morality or  any  illegal  practices  whatever  in  or 
upon  the  reservation.  Violation  of  this  clause  will 
be  deemed  sufficient  ground  for  cancelation  of  the 
permit. 

All  livestock  grazed  under  this  permit  and  all 
other  property  used  in  connection  with  the  permit 
shall  be  held  as  security  for  the  payment  of  any 
grazing  fees  due  and  for  the  full  performance  of 
the  agreement,  and  all  payments  due  hereunder 
shall  constitute  a  prior  and  first  lien  upon  said 
livestock  and  other  property  incidental  to  the  en- 
joyment of  the  privileges  granted.  The  Agency 
office  contains  public  records  of  the  United  States 
pertaining  to  trust  Indian  allotments  and  all  per- 
sons are  charged  with  notice  and  knowledge  thereof. 
A  copy  of  each  permit  must  be  filed  promptly  in 
the  Agency  office.  Such  copy  shall  be  available  at 
all  times  for  public  inspection.  If  the  permittee 
so  desires  he  may  file  or  record  a  copy  of  the  permit, 
at  his  own  expense,  in  the  proper  county  office. 

This  permit  shall  not  be  assigned,  sublet,  or  trans- 
ferred without  the  written  consent  of  the  sureties 
and  the  approving  and  concurring  officers. 
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Defendant's  Exhibit  No.  7 — (Continued) 
The  Superintendent  and  the  Regional  Forester 
shall  make  decisions  relative  to  the  interpretation 
of  the  terms  of  the  permit  and  the  range  control 
stipulations  which  are  attached  hereto,  and  the 
terms  of  the  permit  cannot  be  varied  in  any  detail 
except  as  herein  provided  without  the  written  ap- 
proval of  the  surety,  the  permittee,  and  [235]  the 
issuing  officers. 

Done  at  the  Blackfeet  Indian  Agency,  this  17th 
day  of  March,  1942. 
(Stamped) 

(Signed)  ROY  NASH     [Seal] 
Superintendent 

Concurred  in  May  2  1942 

THOMAS  L.  CARTER 

Regional  Forester 

I  accept  the  permit  with  the  foregoing  conditions 
and  the  attached  range  control  stipulations. 
[Seal]  BRIAN  CONNOLLY 

Permittee  [236] 
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LEGEND 

RANGE  UNIT  MAPS 

Permittee     Brian  Connolly  Range  Unit  No.  185-S 

Permit  Period  5/1/42  to  4/30/43 

I  Trust  allotments  on  which  authority  to  grant 

grazing  privileges  have  been  obtained 805.00  acres 

|    |  Tribal  land  acres 

]  Submarginal  land  acres 

r~j  Trust    allotments    owned    by    family    using 

range  unit  acres 

|    |  Patent  in  fee  or  deeded  land  included  in  "on 

and  off"  acres 

f    I  Trust  allotments  on  which  authority  has  not 

been  obtained  and  not  included  in  permit acres 

f    I  Patent  in  fee  or  deeded  land  not  included  in 
"on  and  off"  clause 

|    |  acres 

I    I  acres 

Total 805.00  acres 
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LEGEND 

RANGE  UNIT  MAPS 

Permittee     Brian  Connolly  Range  Unit  No.  185-S 

Permit  Period  5/1/42  to  4/30/43 

I  Trust  allotments  on  which  authority  to  grant 
grazing  privileges  have  been  obtained 805.00  acres 

]  Tribal  land  acres 

]  Submarginal  land  acres 

]  Trust    allotments    owned    by    family    using 
range  unit   acres 

[~]  Patent  in  fee  or  deeded  land  included  in  ''on 

and  off"  acres 

|    |  Trust  allotments  on  which  authority  has  not 

been  obtained  and  not  included  in  permit acres 

|    |  Patent  in  fee  or  deeded  land  not  included  in 
"on  and  off"  clause 

|    |  acres 

I    I acres 

Total 805.00  acres 
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United  States 
Department  of  the  Interior- 
Office  of  Indian  Affairs 
Iiange  Control  Stipulations 

1.  Grazing  Permits. 

Grazing  permits  on  Indian  reservations  are  is- 
sued subject  to  certain  restrictions  and  regulations, 
and  with  the  distinct  understanding  that  the  ranges 
will  be  reduced  both  in  size  and  carrying  capacity 
whenever  the  Commissioner  of  Indian  Affairs  shall 
consider  such  action  essential  to  the  protection  of 
the  interests  of  the  Indians.  Grazing  permits  cover 
Indian  lands  only,  inclusive  of  unalloted  land  not 
otherwise  disposed  of  and  all  unfenced  [238]  allot- 
ments on  which  powers  of  attorney  have  been  ex- 
ecuted to  the  superintendent  authorizing  him  to  act 
for  the  allottees.  Permits  must  be  executed  within 
thirty  days  after  the  receipt  of  notification  of  an 
award. 

2.  Payment  of  Grazing  Fees. 

Grazing  fees  shall  be  paid  annually  or  semi- 
annually in  advance,  as  specified  in  the  p<  rmit.  No 
charge  will  be  made  for  animals  under  six  months 
of  age  at  the  time  of  entering  the  reservation,  which 
are  the  natural  increase  of  the  stock  upon  which 
fees  are  paid.  Payments  will  be  made 
colts,  and  lambs  over  six  months  old  for  the  time 
grazed  on  the  reservation  after  that  age  is  reached 
at  the  same  rate  as  for  full  grown  stock. 
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3.  Excess    or    Deficit    of    the    Number    of    Stock 

Specified. 

Unless  the  number  of  livestock  specified  in  the 
permit  is  reduced  by  the  Commissioner  of  Indian 
Affairs,  the  permittee  will  not  be  allowed  credit  or 
rebate  in  case  the  full  number  is  not  grazed  on  the 
area.  However,  if  the  number  authorized  is  ex- 
ceeded, without  previous  authority,  the  permittee 
will  be  required  to  pay  in  addition  to  the  regular 
charges  as  provided  in  the  permit,  a  penalty  equal 
to  50  per  cent  thereof  for  such  excess  stock  and  the 
stock  will  be  held  until  full  settlement  has  been 
made. 

4.  Crossing  Permits. 

Livestock  shall  not  be  driven  upon  or  across  any 
reservation  without  first  securing  a  standard  form 
crossing  permit  No.  5-929,  properly  signed  by  an 
authorized  official  of  the  Indian  Service.  This 
permit  will  state  the  number  of  head,  dates  of 
travel,  class  of  stock,  trail  to  be  used,  [240]  and 
destination.  Such  stock  must  be  moved  not  less 
than  5  miles  in  case  of  sheep  and  10  miles  in  case 
of  cattle  each  day,  and  stock  shall  not  remain  more 
than  12  hours  at  any  bed  ground  or  camping  place. 
In  case  of  unnecessary  delay,  or  willful  trespass, 
the  superintendent  or  his  authorized  agent  shall 
assess  and  collect  such  damages  as  may  seem  rea- 
sonable. Owners  of  stock  will  anticipate  their  time 
of  entry  and  secure  a  permit  well  in  advance  of 
the  date  when  the  stock  will  enter  upon  the  reser- 
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vation.  All  stock  will  be  refused  entry  upon  the 
reservation  until  a  permit  to  enter  has  been  issued. 
The  agency  office  and  the  officer  in  charge  must  be 
notified  at  least  5  days  in  advance  in  order  that 
arrangements  may  be  made  for  an  official  to  meet 
the  stock.  Stock  owners  who  introduce  their  stock 
upon  the  reservation  without  proper  authority  will 
be  considered  as  trespassers  and  their  stock  will 
be  removed  from  the  reservation  and  denied  the 
right  to  return.  The  right  is  hereby  reserved  to 
issue  crossing  permits  over  all  ranges,  regardless 
of  whether  or  not  special  driveways  have  been 
established  thereover,  and  provided  that  the  move- 
ment of  stock  so  authorized  shall  be  eff< 
the  supervision  of  the  superintendent  or  his  agent. 
A  permittee  will  not  authorize  another  permittee 
to  drive  stock  across  his  range. 

5.  Quarantine  Regulations. 

A.  .    stock  covered  by  permit  is  subject   to   the 
quarantine  laws  and  regulations  now  in  force  or 
hereafter  to  be  promulgated  by  the  United  Sfa 
and    the    State    in    which    the    reservations    are 
situated.  [241] 

6.  Law  and  Order. 

All  regulations  relative  to  the  maintenance  of  law 
and  order  on  Indian  reservations  and  those  for- 
bidding the  introduction  of  intoxicating  liquors  will 
be  complied  with  by  the  permittee  and  his 
employees. 
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7.  Entering  the  Range. 

The  earliest  date  upon  which  stock  will  be  per- 
mitted to  enter  the  range  will  be  the  date  shown 
in  the  permit.  Notice  must  be  given  to  the  super- 
intendent prior  to  entering  the  reservation.  On 
reservations  where  permanent  driveways  have  been 
established  all  livestock  will  be  required  to  enter  or 
leave  the  reservation  on  the  particular  driveway 
designated  by  the  superintendent.  On  reservations 
where  driveways  have  not  been  established  and 
roads  and  trails  are  used  for  the  movement  of  live- 
stock, the  route  to  be  followed  will  be  the  most 
practicable  one  available  and  will  be  designated  by 
the  superintendent. 

8.  Counting  of  Livestock. 

All  livestock  grazing  upon  or  crossing  Indian 
reservations  must  be  counted  by  an  authorized  offi- 
cer of  the  Indian  Service.  Arrangements  should  be 
made  for  counting  all  livestock  before  it  enters  the 
reservation.  Permittees  are  required  to  notify  the 
superintendent  a  sufficient  length  of  time  in  ad- 
vance to  permit  him  to  have  a  representative  pres- 
ent when  stock  are  counted  on  or  off  the  reserva- 
tion. The  right  is  reserved  by  the  Indian  Service 
to  have  a  representative  present  at  each  round-up 
to  check  the  number  of  stock,  and  in  the  event  that 
the  permittee  shall  fail  or  refuse  to  round-up  his 
stock  at  proper  times  and  in  a  satisfactory  manner 
for  the  purpose  [242]  of  allowing  a  count  of  the 
stock,   the    superintendent    shall   have   the   right   to 
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round-up  and  count  said  stock  at  the  expense  of 
the  permittee. 

9.  Branding  of  Stock. 

All  livestock  grazed  under  permit  on  Indian 
reservations  or  livestock  which  is  authorized  to 
cross  said  reservations  under  formal  crossing  per- 
mit must  be  branded  so  as  to  be  identified.  The 
brands  of  all  livestock  grazed  upon  the  reservation 
under  permit  must  be  recorded  in  the  office  of  the 
superintendent  with  the  owner's  name. 

10.  Affidavit  of  Permittee. 

If  grazing  permits  are  issued  for  a  period  ex- 
ceeding one  year,  the  permittee  will  be  required  to 
execute  (or  have  executed  by  a  competent  fore- 
man) an  affidavit  showing  the  number  of  livestock 
grazed  under  authority  of  such  permit  and  on  hand 
at  the  colse  of  June  of  each  year,  and,  in  case  of 
occupancy  of  the  area  during  the  previous  winter, 
the  number  carried  over,  if  any;  and  another  affi- 
davit at  the  close  of  December  of  each  year  showing 
the  livestock  then  on  hand  and  the  number  carried 
during  the  summer  of  that  year,  or  such  period  as 
may  be  required  by  the  Commissioner  of  Indian 
Affairs.  Affidavits  should  be  made  on  standard 
form  5-370. 

11.  Camp  Record. 

A  camp  record  showing  the  number  of  each  camp. 
approximate  number  of  days  of  feed  available,  dates 
used,  and  losses  from  predatory  animals,  etc.,  will 
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be  required  in  connection  with  all  sheep  grazing 
permits.  Reports  should  be  made  by  the  permittee 
at  the  close  of  each  [243]  grazing  season  on  stand- 
ard form  5-518.  A  record  should  also  be  made 
of  all  predatory  animals  killed  on  the  range  unit 
by  the  permittee  and  his  employees  and  a  report 
made  to  the  superintendent.  In  States  where  bears 
are  protected  by  law  only  such  bears  may  be  killed 
as  are  actually  killing  or  attempting  to  kill  livestock. 

12.  Camp  Fires. 

Camp  fires  must  not  be  built  against  logs,  stumps, 
or  trees.  The  ground  around  the  fire  must  be 
cleared  of  all  inflammable  material  to  at  least  a 
distance  of  6  feet  on  all  sides.  The  fire  itself  must 
be  built  in  a  hole  cut  at  least  10  inches  into  the 
mineral  earth.  The  camp  fire  must  be  completely 
put  out  with  water  or  mineral  earth  whenever  the 
camp  is  left  alone  even  for  a  short  time.  It  is 
suggested  that  stoves  be  used  in  camp  whenever 
possible,  in  order  to  decrease  the  fire  hazard.  Each 
camp  outfit  must  include  a  shovel  and  an  ax,  each 
in  good  condition. 

13.  Smudge  Fires. 

Ldg-e  fires  must  not  be  made  unless  abso- 
lutely necessary.  They  must  never  be  made  in 
places  which  have  not  been  fully  cleared  for  a 
distance  of  25  Eeel  on  all  sides.  A  smudge  fire  must 
never  be  made  near  the  roots  of  a  tree,  in  or  near 
a  stump  or  snag,  and  must  be  close  to  and  in  plain 
sight  of  camp.     Such  fires,  when  not  serving  the 
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purpose  for  which  they  are  made  and   when   the 
camp  is  deserted  or  moved,  must  be  immediately 
and  completely  extinguished  with  water  or  by  bury- 
ing with  mineral  earth. 

14.  Conduct  in  Case  of  Fire. 

Whenever  a  permittee  discovers  an  unauthorized 
and  [244]  uncontrolled  fire  burning,  whether 
started  by  his  own  carelessness  or  in  some  other 
way,  he  should  put  it  out  if  he  can.  If  it  can  not 
be  put  out  or  placed  under  temporary  control,  it 
should  be  reported  to  the  nearest  forest  or  grazing 
officer  as  soon  as  j)ossible.  In  case  of  fire  all  range 
users  are  expected  to  place  themselves  and  their 
ployees  at  the  service  of  the  forest  or  grazing  offi- 
cer in  charge  for  such  work  in  connection  with  the 
fire  as  the  officer  may  request.  The  failure  of  any 
permittee  to  cooperate  to  the  fullest  extent  possible 
in  the  control  of  forest  and  range  fires  may  result 
in  the  immediate  cancellation  of  any  permits  which 
he  may  hold  and  his  removal  from  the  reservation. 
The  unauthorized  setting  of  a  fire  or  carelessn 
in  connection  with  an  authorized  fire  may  res 
in  criminal  prosecution  under  Section  ()  of  the  act 
of  June  25,  1910  (36  Stat.  L.,  855-857). 

15.  Trespass. 

All  permittees  must  avoid  trespassing.  In  case 
of  trespass  the  herder  and  packer  may  be  excluded 
from  the  reservation.  The  owner  is  liable  to  prose- 
cution for  civil  damages.  When  upon  the  reserva- 
tion   the    herder,    packer,    and    camp    mover    must 
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understand  that  should  the  instructions  of  their 
employer  and  the  forest  or  grazing  officer  disagree 
as  to  the  manner  in  which  the  range  should  be  used, 
they  must  follow  the  instructions  of  the  officer. 
Ordinarily  the  grazing  movements  of  stock  of  a 
permittee  within  the  range  assigned  him  will  not 
be  interfered  with,  but  the  superintendent  reserves 
the  right  to  direct  such  movement  whenever  he 
deems  it  [245]  necessary  for  the  proper  protection 
and  utilization  of  the  range.  The  following  acts 
constitute  trespass: 

(a)  The  grazing  upon  or  the  driving  of  any 
stock  across  the  reservation  without  a  written  per- 
mit, or  the  grazing  upon  or  the  driving  across  any 
reservation  in  violation  of  the  terms  of  a  permit. 

(b)  The  grazing  of  stock  upon  Indian  land 
within  an  area  closed  to  grazing  of  that  kind  of 
stock. 

(c)  The  grazing  of  stock  by  a  permittee  or 
lessee  upon  an  area  withdrawn  from  use  for  graz- 
ing purposes. 

(d)  Allowing  stock  to  drift  and  graze  upon  the 
reservation  without  a  written  permit. 

(e)  Violation  of  any  of  the  terms  of  the  grazing 
permit  or  crossing  permit. 

(f)  Refusal  to  move  stock  upon  instructions  of 
an  authorized  officer  of  the  Indian  Service  when 
an  injury  is  being  done  to  the  range  or  forest  by 
reason  of  improper  handling  of  the  stock. 
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16.  Damage  to  Roads,  Trails,  or  Springs. 

And  person  or  persons  to  whom  grazing  permits 
or  crossing  permits  have  been  issued  receive  such 
permits  with  the  understanding  that  they  are  obli- 
gated to  repair  all  damage  to  roads  or  trails  caused 
by  the  presence  of  their  stock  in  any  part  of  the 
reservation.  Permittees  must  build  any  new  roa 
trails,  or  bridges  found  necessary  for  the  proper 
handling  of  their  stock.  They  must  also  fence  any 
springs  or  seeps  on  Indian  land  which  are  being 
damaged  by  the  trampling  of  their  stock,  if  they 
shall  be  ordered  to  do  so  by  the  superintendent  or 
his  duly  authorized  representative.  [24(>] 

17.  Damage  to  Indian  Property. 

The  permittee  will  exercise  due  precaution  to 
prevent  injury  to  the  premises  or  livestock  of  In- 
dians and  will  be  required  to  return  to  the  vicii 
of  any  Indian's  home  any  livestock  belonging  to 
such  Indian  which  may  have  strayed  through  the 
handling  of  stock  under  this  permit  or  drifted 
with  the  permittee's  herd.  The  permittee  will  be 
required  to  reimburse  the  Indians  for  any  damage 
that  may  be  done  to  their  premises  or  livestock 
through  the  acts  of  the  permittee,  his  employees,  or 
livestock. 

18.  Bedding  Sheep. 

The  bedding  ground  must  be  changed  every  day 
unless  some  natural  condition  will  not  allow  the 
change  to  be  made.  Where  possible  the  bedding  oul 
system  will  be  used.     Except  where  camp  wagons 
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are  used  no  bed  ground  will  be  occupied  for  more 
than  two  nights,  and  where  camp  wagons  are  being 
used  three  nights  will  be  the  maximum  time  al- 
lowed. Failure  to  observe  these  rules  will  result 
in  that  part  of  the  range  being  withdrawn  from 
the  grazing  area  and  possible  removal  of  the  stock 
from  the  reservation.  The  trailing  of  sheep  into 
and  out  from  a  permanent  bed  ground  will  not  be 
allowed.  Bed  grounds  where  possible  will  be  lo- 
cated at  least  one-quarter  of  a  mile  from  a  rumiing 
stream,  spring,  or  other  water. 

19.  Disposition  of  Carcasses. 

The  carcasses  of  all  animals  which  die  upon  the 
reservation  from  contagious  or  infectious  diseases 
must  be  burned  at  once,  and  the  carcasses  of  all  ani- 
mals which  die  close  to  w^ater,  trails,  or  other  places 
where  they  will  be  a  [247]  nuisance  must  be  removed 
immediately  and  buried  or  burned.  The  same  ex- 
treme care  should  be  taken  when  building  or  put- 
ting out  a  fire  for  burning  a  carcass  as  in  case  of 
a  fire  for  any  other  purpose. 

20.  Salting  of  Stock. 

When  the  forest  or  grazing  officers  shall  require 
it  all  stock  grazed  under  permit  must  be  salted 
regularly  at  such  places  and  in  such  manner  as  may 
be  designated.  This  rule  applies  more  particularly 
to  cattle  but  on  some  ranges  may  also  apply  to 
sheep.  The  use  of  troughs  is  advocated  and  these 
should  be  placed  on  rocky  ground  and  well  removed 
from  water.  Under  no  conditions  will  salt  be  placed 
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at  or  near  water.  The  proper  use  of  salt  on  all 
ranges  should  aid  in  preventing  stock  from  re- 
maining too  long  at  watering  places  and  thereby 
permanently  damaging  the  feed.  Stock  will  alter- 
nate between  salt  and  water  if  the  two  are  widely 
separated  and  will  consume  as  much  range  around 
a  salt  ground  as  around  a  water  hole. 

21.    Handling  of  Sheep. 

The  open-herding  system  of  handling  sheep 
should  be  used  on  all  ranges  where  applicable.  The 
principal  points  in  this  system  are: 

(a)  Herding  in  the  lead  of  sheep  instead  of 
in  the  rear,  and  training  them  to  spread  out 
and  graze  quietly. 

(b)  Grazing  rather  than  driving  when  going 
to  and  from  water. 

(c)  Bedding  down  the  sheep   on   fresh   bed 
grounds    where    night    overtakes    them,    with 
proper  selection  of  bed  grounds  so  the  sh 
will  be  contented. 

(d)  Camping  close  to  the  sheep  each  nighl 
by  using  a  burro  or  horse  to  pack  the  herder's 
food  and  bed,  or  packing  the  herder's  outfit 
with  a  saddle  horse  from  a  central  cam]).  [248] 

(e)  Using  dogs  as  little  as  possible  after  the 
sheep  are  properly  trained  and  keeping  dogs 
principally  to  protect  the  flock  from  predatory 
animals. 

(f)  Ewes  with  lambs  will  invariably  graze 
around  the  bed  ground  before  leaving.  For  this 
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reason  ewes  and  lambs  should  never  be  camped 
twice  in  the  same  place,  if  avoidable. 

22.  Protection  of  Game,  Fish,  and  Birds. 

It  is  expected  that  herders  and  other  employees 
will  comply  with  the  game  laws  of  the  State  in 
wThich  the  reservation  is  located  and  will  assist  the 
forest,  grazing,  and  State  officers  in  the  enforce- 
ment thereof,  and  they  will  be  required  to  comply 
with  all  regulations  of  the  Indian  Service  regard- 
ing fish  and  game. 

23.  Range  Improvements. 

It  is  the  policy  of  the  Service  to  encourage  the 
construction  of  improvements  necessary  for  the 
proper  management  of  livestock  and  the  utilization 
of  the  range.  Proper  range  improvements  will 
make  available  much  feed  which  could  not  other- 
wise be  utilized.  However,  the  cost  of  such  im- 
provements wTill  be  borne  by  the  permittee  unless 
otherwise  provided  for  in  the  permit. 

24.  Condition  of  Camping  Ground. 

Camp  grounds  must  be  kept  in  a  clean  and  sani- 
tary condition.  All  rubbish,  tin  cans,  etc.,  must  be 
properly  burned  or  buried  during  occupancy  or 
upon  removal  to  new  sites. 

25.  General  Conduct. 

These  stipulations  have  been  made  for  the  assist- 
ance ad  guidance  of  permittees  and  become  a  part 
of  their  grazing  permits.  If  faithfully  carried  out 
they  will  promote  the  best  interests  of  all  con- 
cerned.    This  fact  [249]  should  be  recognized  by 
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Defendant's  Exhibit  No.  7 — (Continued) 
livestock  owners  and  a  spirit  of  hearty  cooperation 
maintained.  The  Service  desires  permittees  who 
will  work  with  the  forest  and  grazing  officers.  Those 
who  comply  with  the  stipulations  will  be  given  every 
reasonable  consideration  consistent  with  good  busi- 
ness management,  while  those  who  disregard  them 
will  be  denied  the  privilege  of  further  grazing  upon 
Indian  reservations. 

26.  Applicability  of  Stipulations. 

The  above  range  control  stipulations  are  hereby 
prescribed  for  use  in  all  grazing  permits  except  as 
special  provision  shall  be  made  by  the  Commission- 
er of  Indian  Affairs. 

27.  Interpretation  of  Stipulations. 

The  final  interpretation  of  these  stipulations  shall 
rest  with  the  Secretary  of  the  Interior. 

DEPARTMENT    OF    THE    IN- 
TERIOR,    OFFICE     OF     IN- 
DIAN   AFFAIRS,    WASH- 
INGTON 
Approved :  May  29,  1931. 

C.  J.  RHOADS, 

Commissioner 
DEPARTMENT    OF    THE    IN- 
TERIOR,  OFFICE    OF    THE 
SECRETARY,    WASHING- 
TON 
Approved:    June  4,  1931. 

JOS.  M.  DIXON 

First   Assistant   Secretary 
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Q.  Mr.  Connolly,  in  the  summer  of  1941,  how 
many  head  of  cattle  were  you  running  altogether 
of  your  own,  yours  and  Dan's? 

A.  I  don't  think  there  was  over  one  hundred 
and  thirty,  [250]  possibly  one  hundred  and  forty. 

Q.     One  hundred  and  thirty  head? 

A.     Possibly  one  hundred  and  forty. 

Q.     It  would  not  exceed  one  hundred  and  forty? 

A.     I  do  not  think  so. 

Q.     Might  be  less?  A.     Yes  sir. 

Q.  And  where  were  you  yourself  living  at  that 
time  in  1941  with  respect  to  these  various  tracts? 

A.     I  was  living  on  Willow  Creek. 

Q.     On  Willow  Creek?  A.     Yes  sir. 

Q.  And  by  Willow  Creek,  to  what  land  do  you 
refer? 

A.  That  is  permit  one  hundred  and  eighty-five, 
that  they  call  permit  one  hundred  and  eighty-five 
now. 

Q.     That  has  been  received  in  evidence? 

Mr.  Allan:     We  did  not  offer  it. 

Mr.  McCabe:  That  is  defendants'  exhibit  num- 
ber seven. 

Q.  And  at  that  time  did  you  have  in  your  em- 
ploy any  person  at  all  that  was  helping  to  herd  or 
helping  take  care  of  your  cattle? 

A.     No  sir. 

Q.  Did  you  have  any  of  the  members  of  your 
family  helping  you  at  that  time? 

A.     Yes,  all  the  boys  was. 
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Q.  You  mean  the  boys  that  you  have  testified 
to,  as  to  their  ages,  Dan,  and  the  other  boys  i 

A.     Yes  sir. 

Q.  And  in  handling  your  cattle,  Mr.  Connolly, 
what  [251]  what  was  your  practice  as  to  endeavor- 
ing to  keep  them  on  the  land  for  which  you  had 
the  right  to  graze,  for  instance,  the  Unit  twelve 
and  these  other  lands  concerning  which  you  hi 
testified? 

A.  We  tried  to  keep  them  on  that  Unit  as  much 
as  we  could. 

Q.  And  how  did  you  handle  that  with  respect  t<» 
every  day  going  out  and  looking  for  any  of  your 
livestock  ? 

A.     Well,  the  boys  go  out  every  morning. 

Q.     At  your  instructions?  A.     Yes  sir. 

Q.  And  what  were  your  instructions  to  them 
as  to  keeping  any  of  your  cattle  on  its  own  ran 

A.     We  wanted  to  get  them  back  to  this  ws 
hole  at  least  by  noon. 

Q.  And  you  told  them  ev^vy  day  to  bring  the 
stock  back  to  your  own  range? 

A.     On  our  own  water  hole  or  reservoir. 

Q.     And  by  the  water  hole  or  reservoir,  do  \ 
mean  the  reservoir  or  water  hole  embraced  on  the 
land  in  Unit  twelve? 

A.     Yes,  the  reservoir  is  in  twelve. 

Q.     And  that  reservoir  is  all   on   land   on   wl 
you  had  a  permit  at  that  time.7  A.     Y< 
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Q.  And  did  you  likewise  yourself  in  addition  to 
the  boys  herding  or  riding  around,  did  you  like- 
wise ride  around  yourself  to  keep  your  stock  on 
your  own  home  range? 

A.  Yes,  we  made  a  trip  over  there  once  or  twice 
a  week.  [252] 

Q.  Would  you  do  that  once  or  twice  a  week  to 
supplement  the  work  of  the  boys?  A.     Yes  sir. 

Q.  In  riding  around  would  you  find  that  some 
of  the  time  that  your  stock  had  strayed  on  some 
of  the  adjoining  land? 

A.     Yes,  they  always  have  done  that. 

Q.  In  riding  around  and  getting  your  stock  to 
turn  them  back,  did  you  observe  other  stock  rang- 
ing in  that  area  during  the  period  of  1941? 

A.     Yes  sir. 

Q.  And  do  you  know  whose  other  stock,  and  the 
number  of  head  that  was  ranging  on  this  adjoining 
area,  adjoining  Unit  twelve  in  1941? 

A.  We  did  not  make  a  count  on  all  of  them,  but 
we  made  a  count  on  some  of  them. 

Q.  Tell  us  during  that  time  the  number  of  head 
and  who  they  belonged  to,  if  you  know? 

A.     That  was  in  1941  t 

Q.     Yes. 

A.  There  was  around  forth  head  of  Devereaux' 
cattle,  and  Gilbert's. 

Q.  And  who  else,  just  name  those  that  you  can 
think  of  and  the  number.'' 

A.  And  Mrs.  Perrin  with  about  four  or  five 
brands  too. 
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Q.     How  many  head  of  cattle? 

A.     Well,  there  was  all  the  way  from  say   f: 
five  to  six  up  to  thirty  or  forty. 

Q.  Is  there  any  other,  just  name  them,  one  ri^li1 
after  the  other?  [253] 

A.     Ornstad  Brothers  had  some  in  there. 

Q.     How  many  head? 

A.  They  had  all  the  way  from  ten  up  to  fifty  or 
two  hundred  head,  and  we  have  seen  all  the  way 
from  one  to  forty  head  of  Fred  Lewis'  in  there. 

Q.  And  would  those  cattle  be  on  this  area  testi- 
fied to  this  morning'  by  Mr.  Stephenson,  and  the 
other  witnesses  for  the  Government,  wThere  they  had 
seen  some  of  your  cattle  at  different  times? 

A.     I  didn't  quite  get  that  question. 

Q.  Would  you  see  cattle  or  livestock  of  other 
persons  than  your  own  on  this  area  where  the  wit- 
nesses testified  this  morning,  these  different  sections 
that  you  or  they  saw  your  stock  at  times  \ 

A.  Yes,  there  was  always  some  stock  of  other 
people  mixed  with  mine. 

Q.  How  about  the  fence  around  the  area  in  Unit 
twelve,  and  west,  north  and  south? 

A.     There  ain't  any.    One  just  at  the  place. 

Q.  And  that  is  the  fence  around  your  hay  mea- 
dow and  house? 

A.  It  is  a  hay  meadow.  We  have  a  horse  pas- 
ture, and  there  is  a  hay  meadow  in  the  other.  Prac- 
tically three  sections  of  fence. 

Q.     Practically  three  sections  are  fenced  \ 

A.     Yes  sir. 
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Q.  Is  there  any  other  fene  of  any  kind  or  char- 
acter in  that  area  of  Unit  twelve,  or  in  any  area 
where  the  lands  are  located,  which  the  witnesses 
testified  concerning  this  morning? 

A.  You  can  go  west  and  strike  no  fence  for 
thirty  miles. 

Q.     On  the  west?  [254]  A.     Yes. 

Q.  On  the  south,  how  far  would  you  go  before 
striking  a  fence?  A.     About  six  miles. 

Q.     And  on  the  north? 

A.     About  three  or  four  miles. 

Q.  Did  you  ever  at  any  time  drive  any  of  your 
cattle  knowingly  on  any  of  the  land,  other  than  you 
had,  that  wras  embraced  in  your  Unit  and  permits 
concerning  which  you  have  testified  to? 

A.     No  sir. 

Q.  Were  your  instructions  to  the  boys  concern- 
ing* which  you  have  testified,  at  all  times  to  keep 

O  «/  7 

the  cattle  on  their  own  range?  A.     Yes  sir. 

Q.  And,  Mr.  Connolly,  did  anybody  at  any  time, 
Government  or  otherwise,  come  to  you  and  make 

statement  to  you  that  your  cattle  were  tresp: 
ing  or  grazing  on  somebody  else's  land'? 

A.     Xot  until  the  4th  day  of  August  of  1941. 

Q.     And  how  did  you  learn  that'? 

A.     That  was  by  letter. 

Q.  And  did  that  letter  state  where  the  cattle 
were  grazing  \ 

A.     Xo,  they  just  said  it  was  in  trespass. 
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Q.     The  letter  just  stated  that  your  cattle  W( 
in  trespass? 

A.  Yes,  I  believe  you  have  a  copy  of  the  letter 
there. 

Q.     After  you  got  the  letter,  did  you  go  out  u]  oi 
the  land  to  see  if  any  of  your  stock  were  off  of  your 
range?  [255] 

A.     We  had  always  been  doing  that  before  that. 

Q.  And  after  you  got  that  letter,  did  you  go  out 
to  see  if  any  of  your  stock  was  out  there? 

A.     We  put  them  right  back  on. 

Q.  And  how  long  after  you  received  the  letter 
did  you  do  that? 

A.     We  have  been  on  it  ever  since. 

Q.  No,  down  to  the  time  when  you  received  the 
letter,  how  long  a  period  of  time  after  you  received 
that  letter  did  you  go  out  and  throw  your  stock 
back  ? 

A.  We  never  did  throw7  them  back  off  of  my 
land. 

Q.  On  to  your  lease.  You  got  the  letter  on  a 
certain  date?  A.     Yes. 

Q.  And  then  you  went  out  to  see  if  there  were 
any  of  your  stock  on  the  adjoining  land  I 

A.     Yes. 

Q.  When  did  you  go  out,  as  soon  as  you  go1  the 
letter,  or  when? 

A.     I  believe  I  stated  that  we  done  it  before  I 
and  we  have  been  doing  it  ever  since. 

Q.     What  I  am  getting  at,  is  how  loi 
of  time  was   it   from   the  time   you    received   that 
letter  until  vou  went  out  to  see  if  there  was  any 
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stock  trespassing1? 

A.     I  went  out  right  away. 

Q.     The  same  day? 

A.  Probably  not  the  same  day  I  got  the  letter, 
when  I  got  to  town.  I  didn't  go  out  until  the 
next  day. 

Q.     The  following  day?  A.     Yes,  sir.  [256] 

Q.  And  what  time,  do  you  recall  of  the  day  was 
it  that  you  received  the  letter,  in  the  afternoon? 

A.  I  think  it  would  be  in  the  morning.  We  start 
to  town,  when  wTe  start  to  town  we  get  to  town  in 
the  morning. 

Q.     About  noon? 

A.  Less  than  that,  around  nine  maybe,  we  go 
pretty  early. 

Q.  Now,  Mr.  Connolly,  did  you  hear  the  testi- 
mony of  Mr.  Stephenson  relative  to  permission  for 
moving  cattle  back  and  forth?  A.     Yes,  sir. 

Q.  When  you  were  moving  your  cattle  back 
and  forth  from  the  different  units  or  ranges,  did 
you  communicate  that  information,  or  tell  the  In- 
dian Office  what  you  were  doing  or  going  to  do? 

A.  It  is  not  necessary  under  the  rules  and  regu- 
lations to  do  it. 

Q.  By  what  particular  regulation  or  rule  do  you 
refer  to? 

A.  There  ain't  anyone  testified  you  have  to 
do  that. 

(>.  is  there  any  regulation  that  has  ever  been 
c  lied  to  your  attention  requiring  an  Indian  who 
is  moving  stock  to  obtain  a  permit? 

A.     There  ain't.     Not  that  I  know  of. 
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Q.  They  have  never  shown  you  any  such  regu- 
lation? A.     No,  sir. 

Q.     And  you  say  there  is  no  such  regulation? 

A.     I  have  looked  through  the  book.  [257] 

Q.  And  you  cannot  find  any  regulation  requiring 
that  of  an  Indian?  A.     No,  sir. 

Q.  Now,  was  that  the  only  notice  or  only  wilt- 
ing, or  only  objection  that  you  received  concerning 
your  stock  having  trespassed  from  any  source? 

A.     I  believe  so.     I  received  some  later  on. 

Q.     Was  that  oral,  or  by  letter? 

A.     By  letter,  I  believe. 

Q.     How?  A.     By  letter. 

Q.  And  how7  many  times  after  that  did  you 
receive  letters  of  that  character? 

A.  I  would  wow  say  for  sure,  at  lease  once 
anyhow. 

Q.  When  you  received  that  letter,  did  you  like- 
wise go  up  and  examine  the  range  and  turn  back- 
any  stock  you  found  of  yours  off  voir*  range  \ 

A.  It  was  our  practice  to  do  it  anyway,  without 
the  letter. 

Q.     It  is  your  practice  to  do  it  any  wax  ! 

A.     Yes,  sir. 

Q.     And  did  you  do  that  right  along  I 

A.     Yes. 

Q.  Now7,  after, — since  this  action  was  instituted, 
Mr.  Connolly,  did  you  seek  to  obtain  additional  land 
to  lease  from  the  Indian  Department! 

A.     Yes,  after  we  heard  of  this  Injunction,  after 
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they  started  this  Injunction  against  me,  I  thought 

I  better  get  some  more  land. 

Q.  So  that  after  this  action  was  started,  you 
wanted  [258]  some  additional  land  for  cattle,  and 
you  took  it  up  with  them  ?  A.     Yes,  sir. 

Q.  And  did  you  receive  any  letters  or  communi- 
cations from  Mr.  McBride  in  connection  with  such 
request  of  yours  for  leasing? 

A.     I  had  several  of  them. 

Q.  And  did  this  land  that  you  wanted  to  lease, 
was  that  some  of  the  land  embraced  in  these  range 
units  that  were  testified  to,  or  allotments  that  were 
testified  to  this  morning  by  Mr.  Stephenson  and 
other   witnesses  i 

A.     Yes,  some  of  them,  yes. 

Q.  How  many  sections  was  it  that  you  started 
to  obtain  leases  on  ? 

.     I  believe  one  of  the  letters  states  only  one 
Lon. 

Q.     How  many  did  you  ask  for  ? 

A.     I  asked  for  four  sections. 

Q.  After  you  took  that  matter  up  with  the 
Indian  Office,  did  you  receive  a  communication 
from  Mi*.  McBride,  or  did  lie  hand  you  a  writing? 

A.     I;  was  mailed  to  me. 

Q.     You  received  that  by  registered  mail  ? 

A.     It  was  not  registered. 

Q.     Just  ordinary  mail  ! 

A.    Just  ordinary  mail. 

Q.  And  that  is  defendants  proposed  exhibit  num- 
ber eight?  A.     Yes,  sir. 
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Q.  And  after  you  received  that,  did  you  discuss 
the  contents  of  this  letter  with  Mr.  McBride  \ 

A.     I  did.  [259] 

Q.     And  he  admitted  sending  it  to  you  I 

A.     Yes. 

Mr.  McCabe:  We  not  offer  in  evidence  defend- 
ants exhibit  number  eight. 

The  Court:    Any  objections'? 

Mr.  Allan:  We  object  because  it  is  not  material 
in  this  action. 

Mr.  McCabe:  The  purpose  is  to  show  that  in  the 
complaint  it  is  alleged  that  the  defendants  will  con- 
tinue to  try  to  drive  their  stock  and  trespass  live- 
stock on  this  area  without  getting  the  consent  of  the 
Indian  Department.  That  reflects  upon  the  question 
of  the  Injunction  being  made  permanent,  to  show 
that  he  made  no  willful  intent  to  trespass.  It 
merely  illustrates  he  had  no  willful  intent  to 
trespass. 

Mr.  Allan:     We  will  withdraw  the  objection. 

The  Court :     It  may  be  received. 

Whereupon  defendants  exhibit  number  eight 
was  received  in  evidence  without  objection,  and 
is  in  words  and  figures  as  follows,  to-wit: 

DEFENDANTS  EXHIBIT  No.  8 

Forestry  &  Grazing  301.1 

Quit  No.  12 

United  States 

Department  of  the   Interior 

Office  of  Indian   Affairs 

Field  Service 
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Browning,  Montana 
January  4,  1943. 

Mr.  Brian  Connolly 

Browning,  Montana. 

Dear  Mr.  Connolly: 

In  accordance  with  Office  instruction  under  [260] 
date  of  December  22,  it  wTill  be  necessary  for  you  to 
bid  in  competition  for  grazing  privileges.  A  copy 
of  the  advertisement  will  be  sent  to  you  at  a  later 
date.  For  your  convenience  kindly  be  advised  that 
the  area  you  requested  for  allocation  is  known  as 
Unit  No.  12  and  185. 

In  regard  to  your  request  for  additional  land  to 
be  added  to  Unit  12  kindly  be  advised  that  this 
addition  will  be  impossible.  As  you  know  the 
temporary  restraining  order  issued  by  the  Federal 
Court  covers  a  portion  of  the  land  for  which  you 
made  application.  For  this  reason  until  such  a 
time  as  final  action  is  obtained  in  the  Court  in 
regard  to  the  trespass  action,  we  cannot  give  you 
permission  to  graze  your  livesfa  ck  on  this  land. 
Very  truly  yours, 

F.  H.  McBEIDE, 
Superintendent. 
ADS-.jc 
Copy 
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Q.  Did  Mr.  McBride  hand  you  this  exhibit 
marked  defendants  exhibit  number  nine? 

A.     I  believe  he  mailed  it;  mailed  it  to  me. 

Q.  And  after  you  received  it  in  that  manner, 
did  you  discuss  the  contents  of  it  with  Mr. 
McBride?  A.     Yes,  sir. 

Q.  And  Mr.  McBride  is  Superintendent  at 
Browning,  Montana,  for  the  Blackfeet  Indian 
Agency'?  A.     Yes,  sir. 

Q.  And  showing  you  also  defendants  proposed 
exhibit  ten,  state  whether  or  not  that  was  delivered 
to  you  by  Mr.  McBride? 

A.  I  believe  this  was  mailed  to  you  and  you 
mailed  it  [261]  to  me. 

Q.     This  letter?  A.     Yes,  sir. 

Q.     You  didn't  get  a  copy  of  this  letter? 

A.     You  mailed  it  to  me. 

Q.     Other  than  getting  it  from  me? 

A.     No,  sir. 

Mr.  Allan:     No  objections. 

The  Court:     It  may  be  received  in  evidence. 
Whereupon  defendants  exhibit  number  nine 
was  received  in   evidence   and   was   and    is    in 
words  and  figures  as  follows,  to-wit: 
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DEPENDANTS  EXHIBIT  No.  9 

Billings,  Montana, 
January  12,  1943. 

Mr.  F.  H.  McBride, 

Superintendent, 

Blackfoot  Indian  Agency, 

Browning,  Montana. 

Re:  United  States  v.  Brian  Connolly,  et  al 

Dear  Mr.  McBride: 

This  office  is  in  receipt  of  your  letter  of  January 
9,  1943,  together  with  its  enclosure. 

We  believe  that  it  will  be  necessary  for  Brian 
Connolly  to  petition  the  court  and  ask  it  to  modify 
the  injunction  pendente  lite  that  is  now  pending 
against  him  before  he  will  be  authorized  to  make 
arrangements  through  your  Agency  for  his  live- 
stock to  graze  the  lands  about  which  you  write. 

I  will  be  in  Great  Falls,  Montana,  to  attend  court 
on  January  13,  1943.  If  possible  I  shall  endeavor 
to  contact  Mr.  Connolly's  attorney  and  discuss  this 
[262]  matter  with  him  because  he  has  also  written 
me  about  it. 

With  kindest  personal  wishes,  I  remain 
Sincerely  yours, 

ROY  F.  ALLAN, 

Assistant  IT.  S.  Attorney. 
RFA:J 
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Copy  sent: 
E.  J.  McCABE 

Attorney  at  Law, 
Liberty  Theatre  Building, 
Great  Falls,  Montana. 


Q.  This  defendants  exhibit  ten  after  you  re- 
ceived it  from  me,  did  you  take  it  up  or  discuss 
the  contents  of  it  with  Mr.  McBride? 

A.  I  was  up  there.  I  told  him  I  would  rather 
leave  it  up  to  the  Judge  to  decide  it. 

Q.  Did  you  show7  Mr.  McBride  the  copy  of  this 
letter  and  tell  him  that  you  received  it  from  me  I 

A.     Yes,  sir. 

Q.     And  you  discussed  this  letter  with  him  \ 

A.     Yes. 

Q.     And  did  he  say  that  he  had  sent  thai 
to  Mr.  Allan,  did  he  tell  you  he  had  written  Mr. 
Allan  this  letter? 

A.  I  believe  it  is  the  one  he  said  iie  would  write 
to  him  at  the  time,  and  I  showed  it  to  him 
afterwards. 

Q.  He  said  that  he  was  going  to  write  that 
letter,  and  he  said  that  was  the  letter  he  wrote  \ 

A.  He  promised  to  send  a  letter  before  that,  so 
I  showed  him,  I  did  not  know,  and  he  promised  to 
write  a  letter  after  that. 

Q.  And  you  showed  him  this  letter,  defendants 
exhibit  [263]  ten,  and  he  said  he  wrote  Mr.  Allan, 
and  that  was  the  letter  he  wrote  Mr.  Allan  I 
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A.     Yes. 

Q.  Did  he  say  that  was  the  letter  he  wrote  to 
Mr.  Allan,  just  say  yes  or  no?  A.     Yes,  sir. 

Mr.  McCabe.     We  offer  in  evidence  defendants 
exhibit  number  ten. 
Mr.  Allan:     No  objections. 
The  Court :     It  may  be  received  in  evidence. 

Whereupon  defendants  exhibit  number  ten 
was  received  in  evidence  without  objections,  and 
is  in  words  and  figures  as  follows,  to-wit : 

DEFENDANTS  EXHIBIT  No.  10 

Blackfeet  Ind.  Agency 

Browning,  Montana 

April  22,  1943. 

Mr.  Roy  F.  Allan 
Assistant  U.  S.  Attorney 
Billings,  Montana. 

Re:  United  States  vs.  Brian  Connolly 

Dear  Mr.  Allan : 

Reference  is  made  to  our  letter  of  January  9, 
1913,  to  your  reply  of  January  12,  1943,  and  our 
conversation  with  you  in  Great  Falls  in  regard  to 
the  issuing  of  a  grazing  permit  to  Mr.  Connolly 
covering  certain  land  which  is  at  this  time  included 
in  the  area  covered  by  the  temporary  court 
injunction. 

Since  our  conversation  with  you,  we  have  con- 
tacted Mr.  E.  J.  McCabe  of  Great  Falls  and  Mr. 
Connolly  in  regard  to  tins  matter.     It  appears  to 
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us  [264]  that  Mr.  McCabe  in  particular,  and  \  i  s 
sibly  Mr.  Connolly,  are  aready  to  arbitrate  the 
entire  trespass  case.  With  this  in  mind,  this  office 
would  be  agreeable  to  a  modification  of  the  injunc- 
tion whereby  Section  3,  Twp.  34  N.,  Range  9  W. 
would  be  excluded  provided  that  Mr.  Connolly  and 
his  attorney  are  agreeable  to  make  a  satisfactory 
settlement  of  the  entire  case  and  that  the  injunction 
covering  the  Section  3  be  enforced  until  such  a 
time  as  a  grazing  contract  may  be  issued  to  Mr. 
Connolly  thereon. 

The  modification  of  the  injunction  is  agreeable 
to  us  under  the  foregoing  recommendations,  be- 
cause we  have  always  been  ready  and  willing  to 
cooperate  with  Mr.  Connolly  in  this  matter.  How- 
ever, if  Mr.  Connolly  in  turn  is  not  ready  to  co- 
operate with  us  to  the  extent  of  closing  this  c 
without  further  court  litigation,  then  we  see  no 
reason  why  the  injunction  whould  be  modified  in 
any  way  at  this  time. 

Kindly  feel  free  to  contact  Mr.  McCabe  in  regard 
to  this  matter,  and  any  agreeable  proposition  thai 
you  may  work  out  with  him  will  be  satisfactory 
with  this  office. 

Very  truly  yours, 

F.  H.  McBRIDE 
Superintendent. 

1  E.  1/1  A.  30 
cc.    MR.  E.  J.  McCABE 
cc:  MR.  THOMAS  L.  CARTER, 
Regional  Forester. 
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Q.  This  morning  Mr.  Stephenson  testified  that 
he  had  a  conversation  with  you  at  one  time  wherein 
you  substantially  notified  him,  or  informed  him 
that  you  could  drive  your  livestock  any  place  you 
wanted  to  on  [265]  the  Reservation.  Do  you  recall 
him  so  testifying  this  morning?  A.     I  do. 

Q,  Did  you  make  that  statement  to  Mr.  Stephen- 
son at  any  time? 

A.     I  didn't  make  any  part  of  that. 

Q.  What  was  the  statement  you  made  to  him 
at  that  time? 

A.  That  we  had  a  right  to  run  for  our  own 
family  where  there  is  no  fence. 

Q.  Did  you  make  any  complaint  as  to  stock  that 
was  accidentally  strayed  off  the  Unit  on  the  ad- 
joining lands,  or  what  did  you  say  at  that  time? 

A.  I  tried  to  explain  to  him  about  it,  it  couldn't 
be  helped  to  keep  them  off;  it  was  impossible  to 
keep  them  off. 

Q.     That  was  the  substance  of  your  statement? 

A.     Yes. 

Q.  Mr.  Connolly,  how  long  have  you  lived  upon 
the  Blackfeet  Indian  Reservation? 

A.     About  forty  years. 

Q.  And  during  the  time  that  you  have  been 
there  residing  and  leasing  these  various  units  upon 
which  you  range  your  stock,  do  you  know  whether 
or  not  it  has  been  the  practice  of  residents  of  the 
Reservation  to  permit  their  stock  to  run  at  large? 

Mr.  Allan:  We  object  to  this.  There  is  no  such 
thing  as  custom.     The  Reservation  is  governed  by 
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regulations  by  the  Secretary  of  the  Interior  and 
Indian  Affairs.    It  has  nothing  to  do  with  this  [2b6] 
case  whatsoever. 

Mr.  McCabe:  This  is  foundational  to  show  that 
along  the  line  of  this  testimony  which  I  am  seek- 
ing to  elicit,  that  the  Blackfoot  Tribal  Business 
Council,  pursuant  to  authority  conferred  upon  that 
Council  by  the  Constitution  and  by-laws,  and  by 
the  Charter,  Corporate  Charter  of  that  Tribe,  to 
adopt  ordinances  relative  to  the  rights  of  the  In- 
dians on  the  Reservation,  and  that  pursuant  to  that 
authority  that  the  Council  enacted  into  a  Law,  that 
in  order  to  constitute  an  offense,  or  render  one 
Indian  liable  of  the  Reservation  for  trespassing 
stock,  that  the  units  must  be  fenced,  or  the  laud 
must  be  fenced,  and  that  under  the  resolution  j 
by-laws  so  adopted  and  approved  by  the  Seer 
of  the  Interior,  it  is  expressly  recited  in  his  ap- 
proval that  any  provisions,  or  regulations  in  his 
Department  in  conflict  with  any  provision  adopted 
under  the  constitution  and  by-laws,  were  not  in 
effect,  In  other  words,  the  Secretary  by  his  official 
act,  or  approval,  all  rules  and  regulations  hereto- 
fore promulgated  by  the  Interior  Department,  or 
by  the  office  of  Indian  Affairs,  so  far  as  they  may 
be  incompatible  with  any  of  the  provisions  of  ibis 
said  constitution  and  by-laws  are  hereby  declared 
inapplicable  to  the  Blackfeet  Tribe  Reservation. 

Mr.  Allan:     I  am  merely  objecting  as  to  custom. 
We  think  that  is  the  best  evidence,  if  there  is  any 
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such  regulation  that  has  been  approved  by  the  Sec- 
retary.    I  am  merely  objecting  to  custom. 

The  Court:  Suppose  you  can  introduce  your 
[287]  rules  and  regulations,  and  it  will  then  be  a 
matter  of  law,  whether  it  will  have  its  effect  or  not. 

Mr.  McCabe:  Supplementing  that,  the  purpose 
is  to  show  that  the  Department  itself  has  construed 
these  various  regulations  and  leases  has  no  appli- 
cation to  the  Indians  on  that  Reservation.  They 
:  In  it  through  these  years  up  to  the  pres- 
ent time,  and  permitted  stock  to  run  at  large  as 
against  property  that  was  not  fenced.  In  other 
words,  that  it  is  a  practical  construction  of  their 
own  regulations  by  an  Executive  of  the  Department 
of  the  Government. 

Mr.   Allan:     I   don't   have   any   such   regulation. 

Mr.  McCabe:  I  will  later  introduce  these  va- 
rious written  documents,  and  then  supplement  it  by 
the  oral  testimony.  Possibly  I  am  going  at  it  the 
wrong  way. 

The  Court:  You  might  show  perhaps,  subject 
to  the  objections  that  the  United  States  Attorney 
makes  that  it  has  been  the  custom  that  cattle  and 
horses  promulgaed  where  the  land  is  unfenced. 

Q.     Mr.  Connolly,  do  you  know  whether — 

The  Court:  The  testimony  so  far  is  that  these 
Units  are  all  fenced,  that  is,  on  the  part  of  the  Gov- 
ernment. 

Mr.  McCabe:  I  understand  that  it  is  only  as  to 
unfenced  Units. 
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Q.  Do  you  know  whether  or  not  there  lias  been 
a  custom  among  the  Blackfeet  Indians  on  the 
Blaekfeet  Reservation  relative  to  running  their 
stock  at  large  on  that  Reservation? 

Mr.  Allan:  Again  renewing  the  objection.  We 
object  to  any  testimony  as  to  custom  because  the 
matter  [268]  is  now  covered  by  regulations. 

The  Court:  I  don't  think  that  is  an  issue;  here. 
I  think  we  threshed  that  out  on  your  motion  to 
strike. 

Mr.  Allan:     Yes,  on  my  motion  to  strike. 

The  Court:  If  you  are  standing  upon  this  regu- 
lation of  the  Council  promulgated  and  approved  by 
the  Secretary  of  the  Interior — 

Mr.  McCabe:     Yes. 

The    Court:     You    can    inquire    along    that    line 
whether  they  have  been  following  11 
but  not  asking  as  to  any  custom. 

Mr.  McCabe:  Then  I  will  introduce  that  evi- 
dence through  the  Secretary  of  the  Tribal  Council 
because  it  is  all  a  matter  of  written  record  and  min- 
utes. No  use  taking  up  the  time  of  the  Court  with 
this  now. 

Cross  Examination 
By  Mr.  Allan: 

Q.  You  are  a  Blackfeet  Ward  of  the  Govern- 
ment, an  Indian?  A.     Yes  sir. 

Q.  I  believe  that  you  are  also  a  member  of  this 
present  Tribal  Council  of  the  Blackfeet  Indians  ] 

A.     Yes  sir. 
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Q.  The  Tribal  Council  of  the  Blackfeet  Indians 
had  a  resolution  drawn  a  short  while  ago  provid- 
ing that  there  be  no  free  grazing  on  its  Tribal  lands, 
on  the  Blackfeet  Indian  Reservation,  did  it  not? 

A.     No  sir. 

Q.  Are  you  familiar  with  Resolution  number 
thirty-five  [269]  of  the  Blackfeet  Indian  Tribe? 

A.     Yes,  I  believe  I  am. 

Q.     What  does  that  Resolution  provide? 

A.  I  haven't  got  it.  If  you  can  find  it  Mr.  Allan. 
It  should  be  there. 

Mr.  McCabe:  I  don't  seem  to  have  that  Reso- 
lution. 

A.  There  are  some  Resolutions  there.  If  the 
Court  will  let  me,  I  will  show  him  the  Resolution. 

The  Court:  All  right,  Mr.  Connolly,  you  can 
go  and  we  will  take  a  recess  so  that  you  can  find  it. 
Whereupon  a  recess  was  had. 


After  Recess 

Whereupon  Brian  Connolly  was  recalled  for 
further  cross  examination  by  Mr.  Allan. 

Q.  Directing  your  attention  to  Plaintiff's  ex- 
hibit number  eleven,  I  will  ask  you  if  you  can  rec- 
ognize that,  Mr.  Connolly? 

A.     Yes,  I  recognize  that. 

Q.  Is  that  Resolution  number  thirty-five  of  the 
Blackfeet  Tribal  Council  adopted  in  Assembly  on 
November  2,  1939?  A.     Yes. 
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Mr.  Allan:  We  now  offer  Plaintiffs  Exhibit 
No.  11  in  evidence. 

Mr.  McCabe:     Xo  objections. 
The  Court:     It  may  be  received. 

Whereupon  Plaintiff's  Exhibit  No.  11  was 
received  in  evidence  without  objection,  and  is 
in  words  and  figures  as  follows,  to-wit :  [270] 

PLAINTIFF'S  EXHIBIT  No.  11 

Resolution  No.  35 

Resolution   Adopted   by   the   Blackfeet    Tribal 

Business  Council  in  Regular  Session 

Assembled  November  2,  1939. 

Whereas,  all  grazing  permits  and  leases  on  the 
Blackfeet  Indian  Reservation  expire  April  30,  1940, 
and  it  is  necessary  to  draft  new  regulations  and 
approve   same. 

Therefore,  Be  It  Resolved,  by  the  Black  feci 
Tribal  Business  Council,  in  regular  session  assem- 
bled, a  quorum  being  present,  that  it  is  the  ex- 
pressed wish  of  the  Blackfeet  Tribal  Business  <  Coun- 
cil that  in  the  granting  of  grazing  privileges  on  the 
Blackfeet  Indian  Reservation  that  preference  shall 
be  granted  in  the  following  order: 

(1)  Members  of  the  tribe  shall  in  all  c 

ceive    preference    in    accordance    with    the    regula- 
tions. 

(2)  Stockmen  who  have  established  a  residence 
on  the  reservation,  who  have  local  plants  and  who 
are  tax  payers  of  Glacier  and  Pondera  counties. 
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(3)  Bonalide  residents  of  the  State  of  Mon- 
tana. 

(4)  After  preferences  have  been  taken  care 
of  in  the  above  order,  consideration  then  shall  be 
given  to  those  who  are  non-residents  of  the  State 
of  Montana. 

Be  It  further  Ordered,  that 

(a)  In  the  allocation  of  range  units  to  Indian 
permittees,  it  is  with  the  provision  that  the  mini- 
mum rental  stipulated  in  the  " Powers  of  Attorney" 
be  paid  the  Indian  allottee. 

(b)  The  class  or  classes  of  livestock  which  will 
be  allowed  to  graze  on  each  range  unit  shall  be  left 
to  the  discretion  of  the  Forestry  Department  of 
the  Blackfeet  [271]  Agency. 

(c)  The  average  minimum  rate  per  acre  which 
shall  be  charged  for  tribal  lands  and  recommended 
to  the  allottees  for  their  lands  shall  be  fifteen  cents 
(15c)  per  acre. 

(d)  The  number  of  years  for  which  grazing 
privileges  are  to  be  authorized  under  both  alloca- 
tion and  advertisement  shall  be  three  (3)  years. 

(e)  Free  grazing  privileges  on  the  Blackfeet 
Reservation  are  abolished. 

(f)  Indians  shall  be  granted  the  privilege  of 
meeting  the  high  bid  on  ranges  for  which  they 
compete. 

(g)  The  previous  permittee  is  given  the  privi- 
lege of  meeting  the  high  bid  on  a  given  unit  in  the 
order  of  preference  as  given  above,  but  he  shall 
not  have  preference  over  Indian  permittees. 
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It  Is  Further  Ordered  that  bond  requirements 
for  Indian  lessees  be  waived  but  that  a  six-month 
advance  payment  of  rentals  will  be  required. 

That  it  is  the  policy  of  this  jurisdiction  to  re- 
quire ten  percent  deposit  at  the  time  allocations  are 
made.  Should  the  Indian  permittee  fail  to  com- 
plete a  grazing  permit  on  the  unit,  the  ten  percent 
deposit  will  be  forfeited  and  paid  to  the  allottees. 
Upon  completion  of  the  grazing  permit,  the  said  ten 
percent  deposit  shall  be  applied  on  the  grazing 
fees. 

It  is  agreed  to  allow  Indians  to  run  livestock  in 
numbers  not  exceeding  500  head  of  cattle  or  2500 
head  of  sheep  without  comeptitive  bidding  and  any 
Indian  who  wishes  to  run  more  than  500  head  of 
cattle  or  2500  head  [272]  of  sheep  will  be  required 
to  secure  the  range  through  competitive  bidding. 

It  is  agreed  that  Indian  permittees  shall  be  given 
the  privilege  of  running  twice  the  amount  of  stock 
that  is  actually  owned  and  any  stock  in  excess 
the  amount  actually  owned  by  the  Indian  operator 
will  require  the  furnishing  of  a  regular  bond  as 
evidence  of  good  faity. 

All  lambs  born  before  April  first  of  each  year 
shall  be  considered  on  the  basis  of  two  lambs  to  one 
sheep. 

It  Is  Further  Agreed  that  the  advertisement  For 
the  Sale  of  Grazing  Privileges  within  the  Blackfeet 
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Reservation  as  submitted  to  this  Council  for  their 

approval  be  approved. 

BLACKFEET   TRIBAL   BUSI- 
NESS COUNCIL 
By  STEWART  HAZLETT 

Chairman 
By  MAE  A.  WILLIAMSON 
Secretary. 

This  Is  to  Certify  that  the  foregoing  resolution 
was  adopted  by  the  Blackfeet  Tribal  Business 
Council  of  the  Blackfeet  Tribe  of  Indians  at  a  reg- 
ular meeting  of  said  Council  held  this  second  day 
of  November,  1939. 

MAE  A.  WILLIAMSON 
Secretary. 

I  Certify  that  this  is  a  true  and  correct  copy  of 
Resolution  No.  35  adopted  by  the  Blackfeet  Tribal 
Business  Council  on  November  2,  1939.  Like  copies 
are  in  the  official  files  of  the  Agency  Office,  the  In- 
dian Office  and  the  Blackfeet  Tribal  Business  Coun- 
cil Office. 

A.  D.  STEPHENSON 

Forest  Supervisor  [273] 


Q.  Now,  directing  your  attention  to  paragraph 
(e  enthesis  dowB  there,  just  to  refresh  your 

recollection,  I  will  ask  you  what  that  paragraph 
state-  ! 

A.  Free  grazing  permit  privileges  on  the  Black- 
feet Reservation  are  abolished. 


United  States  of  America  26U 

(Testimony  of  Brian  Con 

Q.     In  other  words,  there  were  no  free  grazing 
privileges    on    the     Bla<      eet    Indian    Reserval 
under  that  Resolution? 

A.     It  wasn't  passed  by  the  Council  that  way. 

Q.     I  am  just  asking  the  question,  that  is  what 
that  Resolution  provides  for? 

A.     It  was  not  passed  that  way. 

Q.     That  was  the  Resolution  that  was  presented 
and  passed?  A.     Yes  sir. 

Q.     That  was  approved  and  passed  I 

A.     Yes  sir. 

Q.     Since  that  time  I  believe  you  have  been  in- 
strumental in  having  that  Resolution  changed? 

A.     Yes  sir. 

Q.     Have  you  a  copy  of  the  present  Resolution? 

A.     Yes,  it  is  right  there. 

Q.     Can  you  tell  us  what  the  new  Resolution  pro- 
vides.    What  was  the  change  that  was  made  \ 

A.     The  free  grazing  privilege  is  out  in  the  new 
one. 

Q.     And  that  sentence  is  left  out? 

A.     Yes  sir. 

Q.     And  that  was  changed   at  your  instigation, 
wTas  it  not?  A.     Yes. 

Q.     And  when  did  you  have  thi\f  changed 
member  of  [274]  the  Tribal  Council? 

A.     Oh,  I  believe  it  was  either  the  fifth  or  - 
of  November. 

Q.     Of  last  year,  1942? 

A.     I  haven't  my  minutes  with  me. 

Mr.    McCabe:     You    have    them    there    in    your 
hand,  haven't  you? 
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A.  No  sir,  they  are  talking  about  something 
else. 

Q.     It  was  in  November,  1942? 

A.     It  was  changed,  yes. 

Q.  And  the  change  made  in  November  1942.  Is 
that  correct? 

A.  As  far  as  I  can  remember  it  was  made.  There 
was  a  change  made  some  time. 

Q.  Now,  in  relation  to  crossing  permits,  I  be- 
lieve you  testified  on  direct  examination  that  there 
was  nothing  that  provided  for  crossing  privileges. 
Is  that  correct?  A.     Yes  sir. 

Q.  Now,  I  will  just  direct  your  attention  to 
paragraph  four  of  Plaintiff 's  Exhibit  number  one, 
so  as  to  enable  you  to  refresh  your  recollection? 

A.     I  don't  know  that  I  have  seen  this  before. 

Q.  That  is  part  of  the  grazing  permit  that  you 
have,  is  it  not?  A.     Yes  sir. 

Q.     The  part  that  you  signed? 

A.     I  didn't  read  it  all. 

Q.  That  has  been  a  regulation  of  the  Indian  De- 
partment for  years,  and  it  provides  for  "  livestock 
will  not, —  [275]  livestock  shall  not  be  driven  upon 
or  across  any  Reservation  without  first  procuring 
a  standard  form  crossing  permit  number  5-929 
properly  signed  by  an  authorized  official  of  the  In- 
dian Service.  This  permit  will  state  the  number 
of  head,  dates  of  travel,  class  of  stock,  trail  to  be 
used,  and  destination.  Such  stock  must  be  moved 
not  less  than  five  miles  in  case  of  sheep  and  ten 
miles  in  case  of  cattle  each  day,  and  stock  shall  not 
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remain  more  than  twelve  hours  at  any  bed  grounds 
or  camping  place.  In  case  of  unnecessary  delay,  or 
willful  trespass,  the  Superintendent  or  his  author- 
ized agent  shall  assess  and  collect  such  damages 
as  may  seem  reasonable.  Owners  of  stock  will  antici- 
pate their  time  of  entry  and  secure  a  permit  well  in 
advance  of  the  date  when  the  stock  will  enter  upon 
the  Reservation.  All  stock  will  be  refused  entry 
upon  the  Reservation  until  a  permit  to  enter  has 
been  issued.  The  Agency  Office  and  the  Officer  in 
charge  must  be  notified  at  least  five  days  in  ad- 
vance in  order  that  arrangements  may  be  made  for 
an  Official  to  meet  the  stock." 

A.  The  difference  was  mine  was  already  on  the 
Reservation. 

Q.  That  applies  also  to  the  Reservation,  does 
it  not'? 

A.     Into  the  Reservation,  you  stated. 

Q.  We  will  let  the  Court  interpret  that,  Mr. 
Connolly  ?  A.     Certainly. 

Q.  At  the  time  this  action  was  brought  you  had 
been  notified  by  Mr.  Graves,  who  was  then  Super- 
intendent, that  your  cattle  had  trespassed,  had  you 
not?  [276] 

A.     Yes  sir. 

Q.  And  you  had  been  notified  by  Mr.  Stephen- 
son here,  the  Forestry  and  Grazing  man  on  your 
Reservation  to  that  effect,  had  you  not? 

A.     It  was  by  Mr.  Wershing. 

Q  He  was  Mr.  Stephenson V  predecessor,  wasn't 
he?  A.     Yes. 
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Q.  And  your  attitude  at  that  time  was  that 
you  had  a  right  to  run  your  cattle  any  place  in  your 
vicinity  as  you  say? 

A.     If  there  was  no  fence. 

Q.  In  other  words,  you  refused  to  comply  wTith 
the  order  and  regulations  of  the  Indian  Depart- 
ment? A.     I  did  not. 

Q.  And  you  attempted  to  have  rules  and  reg- 
ulations passed  by  the  Tribal  Council  to  provide  for 
your  stray  cattle  ?  A.     I  did  not. 

Q.  As  a  matter  of  fact  you  brought  rules  and 
regulations  into  this  Court  the  first  time  that  the 
case  came  up,  and  tried  to  put  them  in  evidence, 
did  you  not? 

A.  We  had  rules  and  regulations,  but  I  don't 
know  whether  I  wanted  to  put  them  in  evidence. 

Q.  But  those  were  not  rules  and  regulations 
that  had  been  approved  by  the  Secretary  of  the  In- 
terior, were  they? 

A.  That  was  approved  by  the  Secretary  of  the 
Interior. 

Q.  They  were  not  allowed  in  evidence  for  that 
reason  ? 

A.  I  don't  believe  it  ever  come  up,  that  ques- 
tion at  all.  [277] 

Q.  In  other  words,  your  attitude  was  one  of  de- 
\  that  you  would  run  your  cattle  wherever  you 
wanted   to?  A.     No   sir. 

Q.  You  have  changed  your  mind  since  that 
time  i 

A.  [  have  not  changed  my  mind  at  all.  1  am 
still  of  that  opinion. 
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Q.  Are  you  familiar  enough  with  this  map  to 
point  out  the  home  place  on  it,  and  also  part  of 
unit  twelve'? 

A.  It  is  the  present  permit  one  hundred  eighty- 
five. 

Q.  And  that  is  indicated  by  this  small  oblong, 
approximately  in  the  center  of  the  map,  ex  hi  hit 
two? 

A.  No,  it  is  more  than  that.  They  have  not  got 
it  all  in  there. 

Q.  What  is  the  rest  of  it.  One  hundred  sixty- 
five,  is  that  covered  too? 

A.  All  of  this  here,  yes,  (Indicating),  and  there 
is  some  bad  stuff  in  there. 

Q.  That  is  known  as  one  hundred  and  eighty- 
five,  the  additional  stuff? 

A.  It  is  known  as  one  hundred  and  eighty- 
five  at  the  present  time,  yes. 

Q.     Just  point  out  exactly  where  that  one  hun- 
dred and  eighty-five  is.     That  is  the  part  that    i- 
marked  185.  It  is  right  alongside  of  the  part  marl 
185?  A.     It   runs   south   to   the   railroad. 

Q.     And  it  runs  south  to  the  railroad  I 

A.     Yes. 

Q.     Where   was   your  unit   twelve? 

A.     Right  there.     (Indicating). 

Q.     As  shown  by  twelve,  marked   on   plaintif 
exhibit  [278]  number  two  .; 

A.     Yes  sir. 

Q.  Can  you  give  us  the  approximate  distance 
between  unit  one  hundred  eighty-five  and  unit 
twelve  ? 
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A.     By  car  it  is  always  eleven  miles. 

Q.     By  the  road  that  the  car  travels'? 

A.     Yes  sir. 

Q.  Did  you  have  any  right  to  grazing  between 
twelve  and  one  hundred  and  eighty-five  in  that 
eleven  miles'?  A.     Yes. 

Q.     What  were  those  rights  based  on? 

A.     Based  on  a  lease  on  Cut  Bank  Creek. 

Q.     Where  are  those  leases'? 

A.  I  can  name  off  the  ones  that  we  got  them 
from. 

Q.     I  want  to  see  the  leases,  the  actual  leases'? 

A.  They  went  in  evidence  here  this  morning  al- 
ready. I  don't  know  the  numbers  of  them. 

Q.     How  much  did  those  leases  cover? 

A.     There  was  around  about  two  thousand  acres. 

Q.     On  Cut  Bank  Creek? 

A.     On  Cut  Bank  Creek  and  north  of  the  river. 

Q.  That  refers  to  F.  G.  Farm  and  Grazing  lease 
3437?  A.     Yes. 

().  That  is  three  hundred  and  forty  acres.  Is 
that  correct?  A.     That  is  some  of  it,  yes. 

Q.  And  then  the  other,  Farm  and  Grazing  Lease 
number  445  covering  two  hundred  and  forty  acres. 
Isn't  that  correct? 

It  probably  is,  yes  sir.  [279] 

Q.  Other  than  that,  is  there  any  land  in  there 
you  have  leased  through  the   Indian  Office? 

A.  I  have  leased  it  through  the  Indian  Office, 
with  their  consent. 

Q.     What  is  the  other  Land? 
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A.  The  ones  that  you  turned  down  this  morn- 
ing, that  you  would  not  admit  in  evidence. 

A.  I  mean  the  two  that  we  have,  the  two  that 
you  have,  that  we  are  taking  into  consideration  ? 

A.  There  is  still  another  one  in  there  that  you 
don't  mention. 

Q.     Was  that  approved  by  the  Indian  Office? 

A.     Yes  sir. 

Q.     What  section  is  that.    What  lease  is  that? 

A.  It  ain't  there.  The  fellow  that  owned  it  noti- 
fied the  Indian  Office  that  he  is  going  to  handle  it 
himself. 

Q.     Is  he  an  Indian?  A.     Yes. 

Q.  And  a  Ward  of  the  Government  of  the 
United  States?  A.     Yes. 

Q.  But  you  have  not  the  approval  of  the  In- 
dian Department  on  that  lease? 

A.     We  have  it,  yes. 

Q.  I  thought  you  just  told  us  the  fellow  that 
owned  it  notified  the  Indian  Department  he  would 
handle  it  himself? 

A.     Yes,  and  they  approved  it. 

Q.     When    was, —   And   they   approved    it  I 

A.     Yes. 

Q.     When  was  that   lease   issued?   [280] 

A.  We  drawed  it  up  before  a  Notary  in  the 
town  of  Browning. 

Q.     When  was  that? 

A.     It  should  be  on  the  date  of  the  lease. 

Mr.  McCabe:     What  was  the  lease.' 

A.     Joe  Kipp  and  Jack  Kipp. 

Mr.  McCabe:     And  which  one  is  this? 
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A.  Both  of  them,  but  you  haven't  got  both  of 
them,   but  you   have   the   check   over   there. 

Mr.  McCabe:     You  paid  for  it,  didn't  you'? 

A.     Yes,  we  have  canceled  checks  for  all  of  them. 

Mr.  Allan:  Q.  As  I  understand  it,  this  Kipp 
lease  you  are  talking  about,  is  the  one  that  has 
not  gone  through  the  Agency? 

A.  It  has  not  gone  through,  outside  of  the 
Agency  with  their  approval. 

Q.  There  is  no  evidence  on  the  lease  that  it  was 
approved  by  the  Agency? 

A.     Xo,  just  orally. 

Q.  Xow,  in  this  area  of  eleven  miles  between 
your  unit  twelve  and  your  home  unit  one  hundred 
and  eighty-five,  as  I  understand  to  it,  in  accordance 
with  the  Agency  records,  there  is  seven  hundred  and 
ten  acres  of  land  that  you  have  a  right  to  graze 
there? 

A.     In  one  eighty-five. 

Q.     Between  those  two  places? 

A.     There  is  more  than  that. 

Q.  Well,  this  four  hundred  and  seventy  acres, 
one  farming  and  grazing  lease,  and  two  hundred 
and  forty  in  the  other? 

A.  What  you  mean  that  was  approved  by  the 
Indian  Office?  [281] 

Q.     Yes. 

A.     It  probably  is,  yes,  by  a  lease. 

Q.  Now,  Mr.  Connolly,  after  this  action  was 
started  in  1941,  you  continued  1<>  graze  your  cattle 
any  place  that  you  saw  fit,  did  you  not? 
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A.     No  sir. 

Q.  Wasn't  it  necessary  for  the  Government  to 
cite  you  for  contempt  of  court  in  January  1940, 
after  the  temporary  restraining  order  was  placed 
upon  you? 

A.  I  was  not  home  when  they  got  on  there,  and 
they  knew  I  was  not  on  there. 

Q.  We  had  a  hearing  before  this  Court,  and 
you  were  found  guilty  of  contempt  of  court? 

A.     Yes  sir. 

Q.     And  you  were  fined  fifty  dollars? 

A.     Yes  sir. 

Q.  Now,  the  Ornstad  cattle  that  you  spoke  about 
being  in  trespass  on  these  various  lands,  the  Orn- 
stad cattle  were  kept  under  fence,  were  they  not? 

A.     No  sir. 

Q.  As  to  Mrs.  Perrin's  cattle,  how  many  head 
does  she  have? 

A.  She  should  have  around  one  hundred  head, 
yearlings. 

Q.     I  mean  at  the  time  of  this  action  in  1941  ? 

A.     She  had  one  hundred  head  at  that  time. 

Q.     Is  she  an  Indian  woman?  A.     Yes. 

Q.     Widow  woman?  A.     Yes. 

Q.  Do  you  know  what,  if  any,  arrangement  had 
been  [282]  made  for  her  to  run  her  cattle  on  Onit 
twenty-two  and  twenty-three1  I 

A.     There  never  has  been. 

Q.     Do  you  know? 

A.     I  do  know. 
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Q.  What  arrangement  had  been  made  to  run 
them  there  ? 

A.  There  has  been  since  but  not  then,  she  didn't 
have  any  lease;  she  had  no  lease. 

Q.  Now,  Fred  Lewis,  his  cattle  run  under  a 
fenced  unit  likewise,  didn't  they? 

A.     Yes  sir. 

Q.  And  at  the  time  that  you  saw  them  in  tres- 
pass was  that  after  a  storm,  when  a  few  of  them 
got  back?  A.     Before  and  after. 

Q.  Mr.  Lewis  makes  it  his  policy  to  keep  his 
cattle  on  his  own  unit,  does  he  not? 

A.     Just  like  I  do. 

Q.  You  turn  your  cattle  loose  about  your  home 
place,  and  let  them  go  between  that  and  Unit  twelve, 
do  you  not?  A.     No,  I  do  not. 

Q.  In  other  words,  you  felt  that  you  were  an 
Indian  and  a  member  of  the  Tribal  Council,  and 
you  could  just  about  defy  the  Government  and  fix 
your  own  regulations  up  there? 

A.     No  sir. 

Q.     You  have  changed  your  mind  now? 

A.     I  have  never  changed  it.  [283] 

Redirect    Examination 
By  Mr.  McCabe: 

Q.  On  cross  examination  yon  testified  that  there 
was  a  lease  on  Cut  Bank  Creek  which  you  had 
paid  for  and  had  taken  Prom  certain  persons  with 
the  consent  of  the  Indian  Office  at  Browning? 

A.     Yes  sir. 

Q.     And  did  you  pay  Cor  those?  A.     I  did. 
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Q.  1  will  show  you  a  number  of  checks.  Show- 
ing you  defendants  proposed  exhibits  number 
twelve,  thirteen,  fourteen  and  fifteen,  please  state 
if  that  is  your  signature  appearing  thereo/1 

A.     Yes. 

Mr.  Allan:  May  I  just  inquire,  did  these  cheeks 
go  through  the  Indian  Agency  in  relation  to  the 
matters  about  which  you  are  talking  Mr.  Connolly? 

A.  Well,  I  don't  think  so.  They  gave  their  ap- 
proval. 

Mr.  Allan:  Q.  Were  they  in  relation  with  In- 
dian land? 

A.  They  gave  me  the  approval.  They  notified 
the  Indian  office  that  they  were  going  to  handle 
them  themselves. 

Q.     Have  you  any  particular  lease  to  show  that*? 

A.     There  it  is,  right  there. 

Mr.  McCabe:     Q.     Now,  these  exhibits,  are  tli< 
the  checks  that  were  given  in  payment  of  the  land 
to  which  you  testified   on   cross   examination   that 
you  had  secured  on  Cut  Bank  Creek? 

A.     Yes  sir.  [284] 

Q.  And  are  those  the  respective  signatures  of 
the  respective  payees  appearing  thereon,  and  en- 
dorsed on  the  back?  A.     Yes. 

Q.  And  were  these  cheeks  presented  and  paid  by 
your  bank?  A.     Yes. 

Q.     On  which  they  were  drawn? 

A.     Yes  sir. 

Mr.  Allan:    I  notice  there  is  a  check  here  which 
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is  marked  defendants  exhibit  fifteen,  February  19, 
1941,  in  the  amount  of  eighty-four  dollars.  What 
was  that  for,  please? 

A.  Let  me  see  it  please.  It  states  right  here  on 
the  check  one-half  payment  on  leases. 

Mr.  Allan:     One-half  payment  on  lease? 

A.     Yes  sir. 

Q.     How  much  land  was  there? 

A.  I  believe  there  was  eleven  hundred  and  twen- 
ty acres. 

Mr.  Allan:  Q.  And  what  period  of  time  was 
that  land  being  leased  for  by  you? 

A.     For  a  year. 

Mr.  Allan:  That  was  the  one-half  payment  on 
that  amount  of  land  ?  A.     Yes  sir. 

Mr.  Allan:  Q.  Did  you  figure  that  was  a  rea- 
sonable value  to  pay  for  the  grazing  on  that  land? 

A.     That  is  what  he  asked  me  for  it. 

Mr.  Allan:  Q.  Did  you  feel  that  that  was  a 
reasonable  value  yourself?  [285] 

A.     Certainly. 

Mr.  Allan:  Q.  Now,  directing  your  attention 
to  defendants  exhibit  number  twelve,  I  will  ask  you 
if  you  can  identify  what  that  was  given  for? 

A.  That  is  to  Joe  Kipp's  wife.  It  states  here, 
for  lease  on  eleven  hundred  and  twenty  acres. 

:     Q.     How  long  a  period  of  time  was 
that   for?  A.     For  a  year. 

.   Allan:     Q.     How  much  was  the  amount   of 
tha    el  Five  dollars. 
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Mr.  Allan:     Q.     Was  that  a  partial  payment,  or 
what?  A.     It  is  a  partial  payment. 

Mr.  Allan:    Q.    Do  you  feel  that  that  was  a  rea- 
sonable amount  to  be  paid? 

A.     It  was  for  fifteen  cents  an  acre. 

Q.     Directing  your  attention  to   defendants   ex- 
hibit number  thirteen,  I  will  ask  you  what  that  was? 

A.  That  was  for  a  lease  on  seventy  acres  of 
Jack  Kipp's  land. 

Mr.  Allan:  Q.  And  for  what  period  of  time  was 
that  for?  A.     For  a  year. 

Mr.  Allan:     Q.    And  how  much  was  that  check  i 

A.     That  is  for  ten  dollars  and  seventy  cents. 

Mr.  Allan:  Q.  And  was  that  in  partial  pay- 
ment on  this  same  land  that  you  are  talking  about? 

A.     No,  it  is  different  land.  [286] 

Mr.  Allan:    Q.    How  many  acres  did  that  cover? 

A.     That  covered  seventy  acres. 

Mr.  Allan:     Q.     How  much  per  acre? 

A.     Fifteen  cents  an  acre. 

Mr.  Allan:     Q.     Directing  your  attention  to 
hibit  number  fourteen,   I   will   ask   you   to   tell    us 
what  that  was? 

A.  That  is  paid  to  Mr.  Joe  Kipp,  fifty-nine  dol- 
lars and  no  cents,  and  paid  in  full  for  Lease,  eleven 
hundred  and  twenty  acres. 

Mr.  Allan:  Q.  Were  all  these  checks  taken  for 
the  same  land  that  you  have  testified  to  herel 

A.     This  eleven  hundred  and  twenty  acres. 

Mr.  Allan:    Q.    For  the  same  period  of  time? 

A.     For  a  year,  yes  sir. 
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Mr.  Allan:  Q.  And  you  felt  that  was  a  reason- 
able amount  that  you  paid  for  the  land  during  that 
time  ? 

A.     I  paid  what  they  asked  for  it. 

Mr.  Allan :    Q.    And  that  is  what  was  given? 

A.     Yes  sir. 

Mr.  Allan :  Q.  Now,  was  this  lease  that  you  had 
with  the  approval  of  the  Superintendent  of  the 
Agency?  A.     Yes,  and  Mr.  Wershing  too. 

Mr.  Allan:  Q.  Have  you  any  record  to  show 
that,  to  show  the  approval  ? 

A.  That  is  by  wTord  of  mouth,  Joe  Kipp  and  I 
was  there,  and  he  was  there,  and  he  told  him. 

Mr.  Allan:  Q.  You  had  no  written  approval 
though  by  the  Agency?  [287] 

A.  I  wish  he  were  here,  he  said  it  was  all  right 
with  him. 

Mr.  Allan :  We  are  going  to  have  to  object  again 
because  his  testimony  shows  that  it  was  not  with 
the  approval  of  the  Agency.  Even  the  President  of 
the  United  States  cannot  lease  Indian  land,  be- 
cause he  can  not  do  so  in  accordance  with  the 
statutes. 

Mr.  McCabe:  Q.  Now,  do  I  understand  that  all 
of  these  checks  relate  to  the  same  group  of  land, 
eleven  hundred  and  twenty  acres  and  seventy  acres, 
or  eleven  hundred  and  ninety  acres  all  together? 

A.     They  are  two  different  pieces  of  land. 

Q.     What   was  the  total   acreage  that  was  paid 

for  by  these  checks? 
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A.  That  would  be  eleven  hundred  and  ninety 
acres. 

Mr.  McCabe:     We  now  offer  in  evidence  defend- 
ants exhibits  twelve,  thirteen,  fourteen  and  fifteen. 
Mr.  Allan:     Objected  to  for  the  reasons  hereto- 
fore stated. 

The  Court:  The  objection  is  good,  but  I  will  re- 
ceive them,  and  consider  them  later,  subject  to  your 
objection. 

Whereupon  defendants  exhibits  number 
twelve,  thirteen,  fourteen  and  fifteen  were  re- 
ceived in  evidence  and  are  in  words  and  figures 
as  follows: 

DEPENDANTS'  EXHIBIT  No.  12 

THE  FIRST  NATIONAL  BANK     93-374 
Browning,  Montana,  June  10,  1941 

Pay  to  the  order  of  Isabell  Cook  Kipp  $25.00   100 

Twenty-five  00/100  Dollars 

BRIAN  CONNOLLY 

For  Lease  1120  acres 

The  First  National  Bank 

PAID 

.Jun   10  1941 

Browning,  Montana 

Endorsed:    Isabel!  Cook  Kipp. 
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DEFENDANTS'  EXHIBIT  No.  13 

THE  FIRST  NATIONAL  BANK     93-374 
Browning,  Mont.     Mar.  11  1942 

Pay  to  the  Order  of  Mrs.  Genevieve  Walter $10.70/100 

Ten  70/100  Dollars 

BRIAN  CONNOLLY 

For  Lease  on  70  acres  of  estate 

The  First  National  Bank 

PAID 

Mar  13  1942 

Browning,  Montana 

Endorsed :    Genevieve  Walter 

Pay  to  the  order  of  The  First  National  Bank,  Browning, 
Montana.    Blackfeet  Trading  Post. 


DEPENDANTS'  EXHIBIT  No.  14 

THE  FIRST  NATIONAL  BANK     93-374 

Browning,  Mont.,  June  23,  1941 

Pay  to  the  Order  of  Mrs.  Joe  Kipp  $59.00 

Fifty-nine  00/100  Dollars 

BRIAN  CONNOLLY 

For:    Paid  in  full  for  lease  1120  acres 

The  First  National  Bank 
Paid  Jim  23  1941 
Browning,  Montana 

Endorsed:  Mrs.  Joe  Kipp. 
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DEFENDANTS'  EXHIBIT  No.  15 

THE  FIRST  NATIONAL  BANK     93-374 

Browning,  Mont.,  Feb.  19,  1941 

Pay  to  the  Order  of  Joe  Kipp  #2  $84.00 

Eighty-four  and  no/  Dollars. 

Half  Payment  Lease 

BRIAN  CONNOLLY 

The  First  National  Bank 

PAID 

Feb.  19  1941 

Endorsed:    Joe  Kipp  #2. 


Q.  Now,  on  cross  examination  reference  was 
made  to  a  letter  from  Mr.  Graves,  stating  that  your 
stock  was  trespassing  on  August  4,  1941.  Please 
examine  defendants  exhibit  sixteen,  and  see  if  that 
is  the  letter?  A.     Yes  sir. 

Q.  And  that  is  the  letter  that  you  were  examined 
or  questioned  about  by  counsel  for  the  government ! 

A.     Yes  sir. 

Q.  And  after  you  received  this  Letter  did  you  go 
out  and  remove  any  of  the  stock  that  was  described 
in  that,  from  out  of  the  other  range  hack  on  your 
own  range? 

A.     We  did  as  soon  as  we  got  home. 

Mr.  McCabe:     We  offer  that  in  evidence. 

Mr.  Allan:       No  objection. 

The  Court:      It  may  be  received. 

Whereupon  defendants  exhibit    number  six- 
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teen  was  received  in  evidence  without  objec- 
tion, and  is  in  words  and  figures  as  follows, 
to-wit : 

DEFENDANTS  EXHIBIT  No.  16 

United   States 

Department  of  the  Interior 

Office  of  Indian  Affairs 

Field   Service   [290] 

Blackfeet  Agency, 

Browning,  Montana, 

August  4,  1941 

Brian  Connelly, 
Browning,  Montana. 

Dear  Sir: 

Recently  a  band  of  your  horses  were  seen  tres- 
passing on  Unit  #33.  There  were  65  head  in  this 
bunch  and  many  of  them  were  branded  P  on  the 
left  jaw  which  identifies  them  as  your  property. 

This  problem  of  trespassing  horses  on  this  reser- 
vation has  gone  on  long  enough  and  steps  are  being 
taken  to  notify  the  various  trespassers  and  more 
drastic  measures  will  be  taken  in  the  very  near  fu- 
ture1. 

On  this  same  trip  cows  carrving  vour  brand  p 
were  seen  along  the  road  in  Unit  #22  which  is  not 
where  they  belong  and  it  would  be  appreciated  if 
you  would  take  sonic  immediate  steps  to  see  that 
this  matter  is  taken  care  of. 
Yours  I  inly, 

C.  L.  GRAVES,  St. 
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Q.  Now,  you  have  been  examined  on  cross  ex- 
amination about  a  resolution  relative  to  free  graz- 
ing on  the  Blackfeet  Indian  Reservation.  Will  you 
please  state  whether  or  not  that  resolution,  whether 
it  passed  or  not,  has  been  a  subject  of  discussion 
with  the  Blackfeet  Tribal  Council? 

A.     Yes  sir. 

Mr.  Allan:  We  object  to  such  resolution.  The 
resolution  speaks  for  itself,  and  it  is  the  best  evi- 
dence. [291] 

The  Court:  Well,  I  think  so.  The  resolution 
was  passed  first,  and  was  revoked. 

Mr.  McCabe:  We  are  going  to  show  there  was  a 
dispute  with  some  members  of  the  Council ;  it  was 
never  adopted,  and  some  said  it  was,  and  in  order 
to  obviate  that  question  there  was  a  resolution  in- 
troduced repealing  that  resolution. 

The  Court:  Objection  sustained  as  the  matter 
is  going  into  the  proceedings  of  the  Council. 

Recross  Examination 
By  Mr.  Allan: 

Q.  This  Kipp  land  is  about  the  same  type 
land  as  section  twenty-three,  twenty-four,  twenty- 
five,  twenty  six,  twenty-seven  and  thirty-four  i 
thirty-five,  township  thirty-five  north,  range  ten 
west,  Montana  Principal  Meridian,  and  also  sec- 
tions three  and  ten  of  township  thirty-four  north  of 
range  nine  west.  It  is  all  about  the  same  type  of 
grazing  land,  is  it  not?  A.     Some  of  it  is. 

Q.     But  under  the  general  heading  \ 

A.     Yes. 

Witness  excused. 
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DANIEL  CONNOLLY 

a  witness  called  and  sworn  on  behalf  of  the  defend- 
ants, testified  as  follows: 

Direct  Examination 
By  Mr.  McCabe: 

Q.     What  is  your  name  %  A.     Dan  Connolly. 

Q.     Daniel  Connolly?  [292] 

A.     Daniel  Connolly  or  Dan  Connolly. 

Q.     Are  you  a  son  of  Brian  Connolly  I 

A.     Yes  sir. 

Q.  In  the  year  1941  did  you  have  any  duties  or 
do  any  work  in  connection  with  cattle  owned  by 
Brian  Connolly  upon  the  Blackfeet  Reservation? 

A.     Yes  sir. 

Q.  Do  you  know  where  the  location  of  the  land 
is,  that  is  known  as  range  Unit  number  twelve,  on 
which  your  father  had  a  lease  from  the  Indian  De 
partment ! 

A.  No,  I  don't.  I  was  only  told  about  the  leases, 
only  where  the  lines  was.  I  herded  them  cattle  in 
there. 

Q.  Do  you  know  where  the  Milk  River  range  is 
that  your  Dad  lias?  A.     Yes. 

Q.     Have  you  ridden  that  range1? 

A.     Yes  sir. 

Q.  And  had  your  father  told  you  to  herd  that 
range,  or  ride  that  range  looking  for  cattle1? 

A.     Yes  sir. 

Q.      And  what  were  his  instructions  to  you  relative 
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to  turning  back  any  cattle  that  you  would  find 

of  his  range,  back  on  the  range? 

A.     He  told  me  to  fetch  them  back  on  our  range. 

Q.     Did  he  also  instruct  you  not  to  drive  any 
your  cattle  off  of  his  range  on  to  other  ranges  \ 

A.     Yes,  he  did. 

Q.  And  during  1941,  were  you  employed  in  your 
work  at  various  times  during  the  summer  and  fall. 

A.     I  was  there  in  the  spring  and  in  the  fall.         | 

Q.     And  at  the  time  that  you  were  tin  the 

fall  were  any  of  your  brothers  there  at  the   place 
known  as  the  Milk  River  range?  A.     v 

Q.  And  which  one  of  the  brothers  were  there. 
Was  there  any  of  the  boys  there  at  the  time  you 
were  there  ? 

A.  Yes,  Eddie  was  there  during  the  spring  and 
in  the  fall,  and  Victor  both,  and  Charlie  too. 

Q.  Did  any  of  the  boys  go  to  school  along  the 
early  part  of  September?  A.     Yes  sir. 

Q.     And  then  did  you  take  over  part  of  tin 
of  riding  and  keeping  the  stock  confined? 

A.     I  did. 

Q.     Did  your  father  show  you  the  lands  on  whi 
he  claimed  to  have  range  rights  ! 

A.     Yes  sir. 

Q.  And  he  pointed  it  out  to  you  and  showed  it 
to  you?  A.     Yes  sir. 

Q.  And  after  that  what  would  be  your  practice 
as  to  covering  and  riding  that  area  every  day,  or 
not? 

A.  We  would  ride  out  and  put  all  our  cattle 
back  on  our  range. 
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Q.     Each  day?  A.     Yes. 

Q.  And  when  would  you  start  out  to  do  that,  in 
the  morning?  A.     In  the  morning. 

Q.     And  that  was  the  general  practice  every  day? 

A.     Yes  sir.  [294] 

Q.  Well,  while  you  were  riding  did  you  some- 
times find  some  of  your  Father's  stock,  or  your 
stock,  had  strayed  over  off  of  the  range? 

A.     Oh,  yes. 

Q.     What  would  you  do  ! 

A.     Fetch  them  back,  and  put  them  on  the  range. 

Q.  Always  while  you  were  riding  the  territory 
on  your  father's  range,  designated  as  your  father's 
range,  did  you  see  other  livestock  grazing  in  that 
area  f  A.    Yes. 

Q.     And  how  many  head  would  you  see  in  groups  ? 

A.  I  couldn't  just  say;  some  times  it  would  be 
forty  head;  some  times  thirty  head,  and  twenty- 
five  head. 

Q.  Would  that  be  on  land  surrounding  your 
Father's  land,  or  range  land?  A.     Yes  sir. 

Q.  And  did  you  recognize  any  of  the  brands  on 
the  stock?  A.     Yes  sir. 

Q.     Whose  brands  did  you  recognize? 

A.     Devereaux,  Perrin's. 

Q.     Did  you  notice  any  Onstad  and  Lewis  stock? 

A.     Yes. 

Q.  Is  there  anyone  else  that  you  can  think  of, 
that  you  saw  their  livestock  on  there? 

A.     Not  righl  offhand,  there  was  some  there. 
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Q.  How  many  head  would  comprise  these  vari- 
ous groups  concerning  which  you  have  testified  i 

A.  Oh,  there  was  different  bunches,  some  times 
twenty-five  or  thirty  head,  or  forty  head.  You 
never  could  tell  how  many  you  might  run  into.  [295] 

Q.  All  the  way  from  twenty-five  head  to  forty 
head?  A.     Yes  sir. 

Q.  Did  your  brothers  sometimes  ride  with  you 
while  you  were  doing  this  work?  A.     Yes,  sir. 

Q.  How  far  would  you  find  that  your  Father's 
cattle,  or  some  of  yours,  would  stray  off  the  range 
before  you  would  locate  them  in  the  different  di- 
rections? A.     Well,  five  or  six  miles. 

Q.     In  different   directions?  A.     Yes. 

Q.  Do  I  understand  you  to  say  that  you  had 
ridden  in  directions  live  or  six  miles  each  way 
from  your  Father's  range?  A.     Yes  sir. 

Q.  And  are  there  any  fences  around  there  with- 
in that  area,  five  or  six  miles? 

A.     Yes,  there  is. 

Q.     And  what  place  is  fenced? 

A.  There  is  the  old  Rim  ranch.  I  don't  know, 
I  think  Speer  has  got  it. 

Q.  About  how  many  acres  are  you  able  to  say  is 
under  fence  there? 

A.  I  do  not  know  how  much  really  is  under 
fence.    There  is  quite  a  little  bit  of  f 

Q.     Is  it  cultivated  land-  A.     Yes  sir. 

Q.  I  mean  is  there  any  fence  around  the  range 
and  grazing  land  out  in  that  country  I 
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A.     Yes.  there  is  a  sheep  outfit,  his  name  is  Wil- 
liamson. [296]     He  has  a  lease  fenced  in  there. 

Q.  How  much  land  is  enclosed  under  that  fence, 
would  you  say  approximately? 

A.     I  do  not  know  how  much  there  is. 
.     Well,  are  those  the  only  two  fences  up  in  that 
comitry?  A.    Yes  sir. 

Q.  Within  a  distance  of  five  or  six  miles  from 
your  Father's  place?  A.     Yes  sir. 

Q.  Would  you  say  there  is  a  thousand  acres 
that  is  fenced  ?  A.     Yes.  I  believe  so. 

Q.  Would  you  say  that  it  is  two  thousand  acres 
that  is  fenced  ; 

A.  Well.  I  wouldn't  say.  but  I  would  say  it  is  a 
thousand  or  more,  it  may  be  more  than  that.  I 
couldn't  say. 

Q.     You  would  not  estimate  it? 

A.     Xo  sir. 

Q.  But.  is  there  lots  of  open  country  around 
your  Father's  range  that  is  not  fenced? 

A.     Yes  sir. 

Q.  And  how  far  in  each  direction  does  that  open 
country  extend  : 

A.     Well,  it  is  about  twenty  miles. 

Q.  You  can  go  easl  for  about  twenty  miles, — 
about  thirty  miles  A.     Yes  sir. 

Q.     And  how  far  wesl  ?  [297] 

A.     'Twenty  miles. 

Q.     And  how  far  north  ? 

A.  Well,  about  six  miles  I  would  judge,  or  five 
miles. 
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Q.     And  how  far  south  ? 

A.     I  would  say  it  is  seven  miles. 

Q.     To  the  next  fencing  on  the  south? 

A.     Yes  sir. 

Cross  Examination 
By  Mr.  Allan: 

Q.     Do  you  know  where  Buffalo  Lake  is  ? 

A.     Yes  sir. 

Q.     Is  there  a  fence  around  there? 

A.     Not  around  Buffalo  Lake,  no  sir. 

Q.     There  is  a  fence  there,  isn't  there? 

A.     Yes  sir. 

Q.  That  is  in  addition  to  the  fence  you  have 
testified  to?  A.     Yes  sir. 

Q.     How  far  is  that  from  Unit  twelve? 

A.     I  don't  know. 

Q.     About  six  miles? 

A.     I  don't  know  where  Unit  twelve  is. 

Q.  That  is  your  Father's  Unit,  that  is  what  your 
Father  has.  Your  Father  has  the  upper  part, 
north  part  where  he  was  grazing  his  cattle  I 

A.     How  far  did  you  say  it  was? 

Q.     About  six  miles  from  there  to  Buffalo  Lake? 

A.  It  is  farther  than  that,  but  it  is  fenced,  thai 
that  I  am  talking  about  is  likely  to  be  closer. 

Q.  Are  you  familiar  with  Unit  oik1  hundred  and 
twenty-nine?  [298] 

A.     No,  I  ain't  accustomed  io  these  Units. 

Q.     Or  Unit  twenty-nine? 

A.     None  of  these  Units. 

Q.  Are  you  familiar  with  Unit  One  hundred 
and  eighteen?  A.     No  sir. 
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Q.     Which  is  about  twelve  miles  west? 

A.     No,  I  ain't. 

Q.  You  don't  know  whether  those  units  are 
fenced  or  not  ? 

A.     I  don't  know  of  any  unit,  no. 

Q.  You  likewise  had  horses  of  your  own  run- 
ning with  your  Father's  stock,  did  you  not? 

A.     Yes  sir. 

Q.     What  is  your  brand?  A.     A.  X. 

Q.     Is  that  a  regular  A?  A.     Yes  sir. 

Q.  With  the  X  hanging  from  the  A.  Is  that 
correct,  underneath  the  A?  A.     Yes  sir. 

Q.  How  many  head  of  horses  do  you  have  on  the 
Reservation?  A.     About  seven  or  eight  head. 

Q.  Have  you  made  any  provisions  for  the  graz- 
ing of  those  horses,  or  did  you  run  them  with  your 
Fathers  : 

A.  I  run  them  with  my  Father's,  and  my  Father 
has  got  the  land. 

Redirect    Examination 
F>v  Mr.  McCabe: 

Q.  Mr.  Connolly,  you  say  you  don't  recognize 
these  Units  by  numbers?  A.     No  sir. 

Q.     Are  you  acquainted  with  all  the  areas  sur- 
iding  [299]  your  Father's  range  known  as  Unit 
twelve?  A.     Is  that  the  north  place.'' 

Q.     Yes,  the  north   place?  A.     Yes. 

O.     The  Milk  River  place 

A.  5Tes,  !  am  accustomed  to  that  country,  and 
I  know  it,  yes. 

Witness  excused. 
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Whereupon 

VICTOR  CONNOLLY, 

a  witness  called  and  sworn  on  behalf  of  the  defend- 
ants, testified  as  follows: 

Direct  Examination 
By  Mr.  McCabe : 

Q.     What  is  your  name? 

A.     Victor  Connolly. 

Q.  And  are  you  a  son  of  Brian  Connolly  sitting 
to  my  left  ?  A.     Yes. 

Q.  Do  you  know  where  the  land  is  located  that 
your  Father  runs  his  livestock  on  up  on  Milk  River, 
known  as  the  Milk  River  place?  A.     Yes. 

Q.     And  who  was  living  with  you? 

A.     Mv  brothers  was. 

Q.     And  what  brothers? 

A.     Eddie  and  Charlie  and  Dan. 

Q.     Dan?  A.     Yes 

Q.  Did  your  Father  have  you  do  any  work 
in  connection  [300]  with  any  of  the  cattle  he  had 
grazing  up  there?  A.     Yes. 

Q.  And  what  was  your  work  that  he  had  you 
do,  was  it  to  help  the  other  boys  look  after  the  cat- 
tle? A.     Yes. 

Q.  And  what  did  he  tell  you  to  do  in  connection 
with  those  cattle? 

A.  To  bring  them  back  on  the  range,  on  the 
lease. 

Q.  Did  he  tell  you  to  keep  looking  for  cattle, 
and  if  you  found  any  away  from  the  lease,  to  bring 
them  back,  put  them  back  on  I  A.     Yes. 
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Q.  And  how  often  would  you  ride  around  with 
your  brothers  doing  that  work  ? 

A.     Every  morning. 

Q.     Every  morning?  A.     Yes   sir. 

Q.  About  what  time  would  you  start  out  in  the 
morning,  if  you  remember,  would  it  be  early  in  the 
morning  ? 

A.     Yes,  we  would  start  out  about  eight  o'clock. 

Q.  And  how  long  would  you  work  during  the 
day  on  that  work,  and  getting  all  the  cattle,  and 
turning  them  back  on  the  lease? 

A.  We  would  work  until  noon.  If  it  was  not 
finished  by  noon  we  would  go  back  and  work  in  the 
afternoon. 

Q.  You  would  work  as  long  as  it  took  you  to  get 
all  the  cattle  back  on  the  range?  A.     Yes  sir. 

Q.  Did  your  Father  give  you  any  instructions 
about  keeping  your  cattle  off  of  the  adjoining 
range?  [301]  A.     Yes  sir. 

Q.     What  did  he  tell  you  about  that  \ 

A.     He  told  us  to  keep  them  off  of  other  ranges. 
.     He  told   you  to   keep  the   cattle   off   of 
other  rang  is  A.     Yes  sir. 

Cross  Examination 
By  Mr.  Allan: 

Q.  Were  you  working  for  your  Father  during 
th  ■  fall  of  1942  \  A.     Up  to  September. 

Up  to  September  \  A.     v 

Q.     5  i't  know  anything  that  went  on  after 

Se  tember? 
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Q.  No,  I  would  be  home  week  ends.  1  would 
come  home  week  ends. 

Q.     How  old  are  you  now!  A.     Thirteen. 

Q.     You  were  there  just  during  the  summer  time  ? 

A.     Yes  sir. 

Redirect    Examination 
By  Mr.  McCabe: 

Q.     Would  you  come  home  on  week  ends  ? 

A.     Yes. 

Q.  And  would  you  likewise  work  week  ends  in 
connection  with  the  cattle?  A.     Yes  sir. 

Q.  Now,  is  the  place, — this  place  concerning 
which  you  have  testified,  what  I  call  the  Milk  River 
place,  also  known  as  the  Crown  Butte  place? 

A.     Yes  sir.  [302] 

Q.     They  are  one  and  the  same  place? 

A.     Yes  sir. 

Q.  Do  you  know  whether  any  of  your  family 
ever  took, — do  you  know  whether  any  of  your 
family  are  upon  these,  any  of  these  range  units 
taking  care  of  the  cattle  at  the  present  time  I 

A.     My  brothers  were. 


Which  ones?  A.     Eddie  and  Charlie. 

And  are  they  up  there  now? 

Yes,  they  are  up  there  now. 

When  you  left  they  were?  A.     Yes  sir 

Witness  excused. 
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Whereupon 

BRIAN   CONNOLLY 

was  recalled  on  behalf  of  the  defendants,  and  testi- 
fied as  follows : 

Direct    Examination 
By  Mr.  McCabe: 

Q.  Mr.  Connolly,  you  testified  this  morning  that 
Charlie  and  Eddie  were  helping  in  taking  care  of 
your  cattle  during  the  year  1941  ?  A.     Yes  sir. 

Q.  And  they  have  not  come  down  here  with  you 
to  attend  the  trial? 

A.  We  had  to  leave  them  there  to  take  care  of 
the  cattle. 

Q.     You  had  to  leave  them  there? 

A.     Yes  sir. 

Q.  Have  you  any  other  hired  men  other  than 
your  own  [303]  children?  A.     No  sir. 

Q.  You  let  them  take  care  of  the  cattle  to  keep 
them  from  trespassing  on  other  land? 

A.     Yes  sir. 

Cross  Examination 
By  Mr.  Allan: 

Q.     You   are  trying  to   live   up  to  these   regula- 
tions, now  are  you  not?  A.     T  always  have. 
Witness  excused. 
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Whereupon 

LEO   KENNERLY, 

a  witness  called  and  sworn  on  behalf  of  the  defend- 
ants, testified  as  follows: 

Direct  Examination 
By  Mr.  McCabe: 

Q.     And  what  is  your  name! 

A.     Leo  Kennerly. 

Q.     Where  do  you  reside? 

A.  At  Browning,  Montana,  on  the  Blackfeet 
Reservation. 

Q.  What  position,  if  any,  do  you  hold  with  the 
Blackfeet  Indian  Tribe? 

A.     I  am  the  Secretary. 

Q.  And  by  Secretary,  you  mean  Secretary  of  the 
Blackfeet  Tribal  Business  Council? 

A.     That  is  it. 

Q.  And  as  such  Secretary,  do  you  have  the  rec- 
ords, official  records  and  minutes  of  meetings  of  the 
Blackfeet  Tribal  Business  Council?  A.     I  do. 

Q.  And  as  such  Secretary  do  you  have  in  your 
custody  [304]  and  control  the  constitution  and  by- 
laws for  the  Blackfeet  Tribe  of  the  Blackfeet  In- 
dian Reservation?  A.     T  do. 

Q.  And  do  you  also  have  as  the  Secretary,  the 
Corporate  Charter  of  the  Blackfeet  'Tribe  o\'  Mon- 
tana? A.     Yes  sir. 

Q.  On  the  Blackfeet  Indian  Reservation  of  Mon- 
tana? A.     Yes  sir. 
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Q.  And  have  you  those  records  with  you  at  the 
present  time?  A.     Yes  sir. 

Q.  And  likewise  as  such  Secretary,  do  you  have 
the  custody  of  the  Law  and  Order  Codes  of  the 
Blackfeet  Indian  Reservation  Tribe? 

A.     Yes  sir. 

Q.     And  have  you  that  with  you? 

A.     Yes  sir. 

Q.  Now,  will  you  turn  to  the  Constitution  and 
By-Laws  of  the  Tribe.  Have  you  that  with  you 
there?        A.     Yes  sir. 

Q.  And  is  there  a  provision  in  the  Constitution 
and  By-Laws  of  the  Blackfeet  Tribe  known  as  and 
identified  in  the  Constitution  and  By-Laws  as  Para- 
graph K,  of  Section  six  on  page  four? 

A.     Yes  sir. 

Q.     Of  Article  six  of  Section  one,  on  page  four? 

A.     Yes  sir. 

Q.     I  wish  you  would  read  it  into  the  record? 

The  Court :     Any  objection  to  it  ? 

Mr.  Allen :     Xo  sir.  [305] 

Q.  In  order  to  get  the  evidence  in,  then  you  will 
have  to  read  that.  Just  read  that  as  one  of  the 
Powers  of  the  Council. 

Section  K  of  Article  seven,  Powers  of  the  Coun- 
cil: uTo  promulgate  ordinances  for  the  purpose  of 
safe  guarding  the  business  and  safety  of  residents 
of  the  Blackfeet  Indian  Reservation,  and  to  estab- 
lish minor  courts  for  the  adjudication  of  claims  or 
disputes  arising  amongst  the  members  of  the  Tribe, 
and  for  the  trial  and  punishment  of  members  of 
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the  Tribe  charged  with  the  commission  of  offenses 
set  forth  in  such  ordinances." 

Q.  Mr.  Kennerly,  do  you  also  have  the  approval 
of  the  Secretary  of  the  Interior  of  the  constitution 
and  by-laws  from  which  you  have  read? 

A.     Yes  sir. 

Mr.  McCabe :  We  offer  in  evidence  the  approval 
clause  of  the  Secretary  of  the  Interior,  Harold  L. 
Ickes,  of  the  constitution  and  by-laws,  and  I  will 
ask  the  witness  to  read  it. 

Mr.  Allan:     No  objections. 

"I,  Harold  L.  Ickes,  the  Secretary  of  the  In- 
terior of  the  United  States  of  America  by  virtue 
of  the  authority  granted  me  by  the  Act  of  June 
18,  1934  (48  Stat.  984,  as  amended)  do  hereby  ap- 
prove the  attached  constitution  and  by-laws  of  the 
Blackfeet  Tribe  of  the  Blackfeet  Reservation.  All 
rules  and  regulations  heretofore  promulgated  by 
the  Interior  Department,  or  by  the  Office  of  In- 
dian Affairs,  so  far  as  they  may  be  incompatible' 
with  any  of  the  provisions  of  said  [306]  constitu- 
tion or  by-laws,  are  hereby  declared  inapplicable  to 
the  Blackfeet  Tribe  of  the  Blackfeet  Reservation. 
All  officers  and  employees  of  the  Interior  Depart- 
ment are  ordered  to  abide  by  the  provisions  of  the 
said  constitution  and  by-laws.  Approved,  recom- 
mended, A.  C.  Monahan,  Acting  Commissioner  of 
Indian  Affairs.  Signed  by  Harold  L.  Ickes,  Sec- 
retary of  the  Interior,  Washington,  D.  C,  Decem- 
ber 13,  1935.' ' 

Q.     Now,  Mr.  Kennerly,  refer  to  the  Corporate 
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Charter  of  the  Blackfeet  Tribe,  and  state  whether 
or  not  in  that  Charter  under  the  Powers  of  the 
Tribe,  there  is  a  section  identified  as  Section  seven 
or  paragraph  seven  on  page  four  of  the  Charter? 

A.     Of  corporate  property? 

Q.     Of  corporate  property. 

Mr.  Allan :  The  only  suggestion  I  have,  why 
does  not  the  counsel  introduce  the  Cororate  Charter 
and  the  Constitution  and  By-Laws. 

The  Court:  You  might  just  as  well  introduce 
them. 

Mr.  McCabe:  We  now  offer  in  evidence  defen- 
dants exhibit  number  seventeen,  being  a  copy  of  the 
Corporate  Charter  of  the  Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reservation  ratified  August  15, 
1936. 
;  Mr.  Allan:     No  objection. 

The  Court:  Let  it  be  received  in  evidence  with- 
out objection. 

Whereupon  defendants  exhibit  seventeen  was 
received  in  evidence  without  objections,  and  is 
in  words  and  figures  as  follows,  to-wit:  [307] 

DEPENDANTS    EXHIBIT  No.   17 

Corporate  Charter  of  the   Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reservation 

A    Federal  Corporation  Chartered    Under  the  Act 
of  June  18,  1934. 

Whereas,  the  Blackfeel  Tribe  of  the  Blackfeel 
Indian  Reservation  of  Montana  constitutes  a  recog- 
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Defendants'  Exhibit  No.  17— (Continued) 
nized  Indian  tribe  organized  under  a  Constitution 
and  By-laws  ratified  by  the  Tribe  on  November 
13,  1935,  and  approved  by  the  Secretary  of  the  In- 
terior on  December  13,  1935,  pursuant  to  section  16 
of  the  Act  of  June  18,  1934,  (48  Stat.  984),  as 
amended  by  the  Act  of  June  15,  1935,  (49  Stat. 
378)  ;  and 

Whereas,  more  than  one-third  of  the  adult  mem- 
bers of  the  Tribe  have  petitioned  that  a  charter  of 
incorporation  be  granted  to  such  Tribe,  subject  to 
ratification  by  a  vote  of  the  adult  Indians  living 
on  the  reservation. 

Now,  Therefore,  I  Harold  L.  Ickes,  Secretary  of 
the  Interior,  by  virtue  of  the  authority  conferred 
upon  me  by  the  said  Act  of  June  18,  1934,  (48  Stat. 
984),  do  hereby  issue  and  submit  this  charter  of 
incorporation  to  the  Blackfeet  Tribe  of  the  Black- 
feet  Indian  Reservation  to  be  effective  from  and 
after  such  time  as  it  may  be  ratified  by  re  majority 
vote  of  the  adult  Indians  living  on  the  reservation. 

Corporate  Existence : 
1.  In  order  to  further  the  economic  development 
of  the  Blackfeet  Tribe  of  the  Blackfeet  Indian  Res- 
ervation in  Montana  by  conferring  upon  the  said 
Tribe  certain  corporate  rights,  powers,  privileges 
and  immunities;  [308]  to  secure  for  the  members 
of  the  Tribe  an  assured  economic  independence^ 
and  to  provide  for  the  proper  exercise  by  the  Tribe 
of  various  functions  heretofore  performed  by  the 
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Defendants'  Exhibit  No.  17 — (Continued) 
Department  of  the  Interior,  the  aforesaid  Tribe 
is  hereby  chartered  as  a  body  politic  and  corporate 
of  the  United  States  of  America,  under  the  cor- 
porate name  "The  Blackfeet  Tribe  of  the  Black- 
feet  Indian  Reservation/ ' 

Perpetual  Succession: 

2.  The  Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation  shall,  as  a  Federal  corporation,  have 
perpetual  succession. 

Membership : 

3.  The  Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation  shall  be  a  membership  corporation.  Its 
members  shall  consist  of  all  persons  now  or  here- 
after entitled  to  membership  in  the  Tribe,  as  pro- 
vided by  its  duly  ratified  and  approved  Constitu- 
tion and  By-laws. 

Management : 

4.  The  Blackfeet  Tribal  Business  Council  estab- 
lished in  accordance  with  the  said  Constitution  and 
By-laws  of  the  Tribe,  shall  exercise  all  of  the  cor- 
porate powers  hereinafter  enumerated. 

Corporate  Powers: 

5.  The  Tribe,  subject  to  any  restrictions  con- 
tained in  the  Constitution  and  laws  of  the  United 
States,  or  in  the  Constitution  and  By-laws  of  the 
said  Tribe,  shall  have  the  following  corporate  pow- 
ers, in  addition  to  all  powers  already  conferred  or 
guaranteed  by  the  Tribal  Constitution  and  By-laws. 

(a)  To  adopt,  use,  and  alter  at  its  pleasure  a 
[309]  corporate  seal. 
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Defendants'  Exhibit  No.   17— (Continued) 
(b)     To  purchase,  take  by  gift,  bequest,  or  other- 
wise, own,  hold,  manage,  operate,  and  dispose  of 
property  of  every  description,  real  and  personal, 
subject  to  the  following  limitations: 

1.  No  sale  or  mortgage  may  be  made  by  the 
Tribe  of  any  land  or  interests  in  land,  including 
water  power  sites,  water  rights,  oil,  gas,  and  other 
mineral  rights  now  or  hereafter  held  by  the  Tribe 
within  the  boundaries  of  the  Blackfeet  Reservation. 
No  sale  of  any  other  capital  assets  of  the  Tribe  ex- 
ceeding in  value  the  sum  of  $10,000  may  be  made 
unless  approved  by  a  majority  vote  at  a  referen- 
dum called  by  the  Tribal  Council  as  provided  in 
Article  IX  of  the  Constitution  of  the  Tribe. 

2.  No  leases  or  permits  (which  terms  shall  not 
include  land  assignments  to  members  of  the  Tribe) 
or  timber  sale  contracts  covering  any  land  or  inter- 
ests in  land  now  or  hereafter  held  by  the  Tribe 
within  the  boundaries  of  the  Blackfeet  Indian  Res- 
ervation shall  be  made  by  the  Tribe  for  a  long  > 
term  than  ten  years,  and  all  such  leases,  permits, 
or  contracts  must  be  approved  by  the  Secretary  of 
the  Interior  or  by  his  duly  authorized  representa- 
tive; but  oil  and  <>;as  leases,  or  any  leases  requiri 
substantial  improvements  of  the  land  may  be  made 
for  longer  periods  when  authorized  by  law. 

3.  No  action  shall  be  taken  by  or  in  behalf  of 
the  Tribe  which  is  in  conflict  with  regulations  au- 
thorized by  section  6  of  the  Act  June  18,  1934,  or 
in  any  way  operates  to  destroy  or  injure  the  tribal 
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Defendants'  Exhibit  No.   17— (Continued) 
grazing  lands,   timber,   or  other  natural  resources 
of  the  [310]  Blackfeet  Indian  Reservation. 

(c)  To  issue  interests  in  corporate  property  in 
exchange  for  restricted  Indian  lands,  as  provided 
in  Article  VII,  Section  6  of  the  Constitution  of 
the  Tribe. 

(d)  To  borrow  money  from  the  Indian  Credit 
Fund  in  accordance  with  the  terms  of  Section  10 
of  the  Act  of  June  18,  1934,  (48  Stat,  984),  or  from 
any  other  Governmental  agency,  or  from  any  mem- 
ber or  association  of  members  of  the  Tribe,  and 
to  use  such  funds  directly  for  productive  tribal 
enterprises,  or  to  loan  money  thus  borrowed  to  in- 
dividual members  or  associations  of  members  of 
the  Tribe,  provided  that  the  amount  of  indebted- 
ness to  which  the  Tribe  may  subject  itself  shall 
not  exceed  one  hundred  thousand  dollars,  except 
with  the  express  approval  of  the  Secretary  of  the 
Interior. 

(e)  To  engage  in  any  business  that  will  further 
the  economic  well  being  of  the  members  of  the  Tribe 
or  to  undertake  any  activity  of  any  nature  what- 
ever, not  inconsistent  with  law  or  with  any  provi- 
sions of  this  charter. 

(f)  To  make  and  perform  contracts  and  agree- 
ments of  every  description,  not  inconsistent  with 
law  or  with  any  provisions  of  this  charter,  with 
any  person,  association,  or  corporation,  with  any 
municipality  or  any  county,  or  with  the  United 
States  or  the  State  of  Montana,  including  agree- 
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ments  with  the  State  of  Montaan  for  the  rendition 
of  public  services:  Provided,  That  any  contract  in- 
volving payment  of  money  by  the  corporation  in 
excess  of  $10,000  in  any  one  fiscal  year  shall  be 
subject  to  the  approval  of  the  Secretary  of  the  In- 
terior [311]  or  his  duly  authorized  representative. 

(g)  For  the  purpose  of  obtaining  any  loan,  to 
pledge  or  assign  any  chattels  purchased  with  the 
proceeds  of  such  loans,  or  any  income  arising  from 
activities  of  the  Tribe  financed  by  the  proceeds  of 
such  loan,  or  any  income  due  or  to  become  due  on 
any  notes,  leases,  or  contracts  taken  as  security  for 
the  reloan  by  the  Tribe  of  the  proceeds  of  such  loan 
whether  or  not  such  notes,  leases,  or  contracts,  are 
in  existence  at  the  time,  but  no  pledge  or  assign- 
ment shall  be  made  to  any  person  or  agency,  other 
than  the  Secretary  of  the  Interior,  without  the  ap- 
proval of  the  Secretary  of  the  Interior. 

(h)  To  deposit  corporate  funds,  from  whal 
source  derived,  in  any  national  or  state  bank  to 
the  extent  that  such  funds  are  insured  by  the  Fed- 
eral Deposit  Insurance  Corporation,  or  secured  by 
a  surety  bond,  or  other  security,  approved  by  the 
Secretary  of  the  Interior;  or  to  deposit  such  funds 
in  the  postal  savings  bank  or  with  a  bonded  dis- 
bursing officer  of  the  United  States  to  the  credit 
of  the  Tribe. 

(i)  To  sue  and  to  be  sued  in  courts  of  competent 
jurisdiction  within  the  United  States;  but  the  grant 
or  exercise  of  such   power  to  sue  and  to  be  sued 
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shall  not  be  deemed  a  consent  by  the  said  Tribe, 
or  by  the  United  States  to  the  levy  of  any  judg- 
ment, lien  or  attachment  upon  the  property  of  the 
Tribe  other  than  income  or  chattel  specially  pledged 
or  assigned. 

(j)  To  exercise  such  further  incidental  powers, 
not  inconsistent  with  law,  as  may  be  necessary  to 
the  conduct  of  corporate  business.  [312] 

Termination  of  Supervisory  Powers. 
6.  Upon  the  request  of  the  Blackfeet  Tribal 
Council  for  the  termination  of  any  supervisory 
power  reserved  to  the  Secretary  of  the  Interior 
under  sections  5b,  (2),  5f,  5g,  5h,  and  section  8 
of  this  charter,  the  Secretary  of  the  Interior,  if 
he  deems  it  wise  and  expediant  so  to  do,  shall  ap- 
prove such  termination  and  submit  it  for  ratifica- 
tion by  the  Tribe.  It  shall  be  effective  upon  ratifi- 
cation by  a  majority  vote  at  an  election  in  which  at 
least  thirty  per  cent  of  the  adult  members  of 
the  Tribe  residing  on  the  reservation  shall  vote. 
If  at  any  time  after  ten  years  from  the  effective 
date  of  this  charter,  such  request  shall  be  made 
and  the  Secretary  shall  disapprove  such  termina- 
tion or  fail  to  approve  or  disapprove  it  within 
ninety  days  after  its  receipt,  it  may  then  be  sub- 
mitted by  the  Secretary  of  the  Interior  or  by  the 
Tribal  Council  to  popular  reefrendum  of  the  adult 
members  of  the  Tribe  actually  living  within  the 
reservation  and  if  approved  by  two-thirds  of  the 
eligible  voters,  shall  be  effective. 
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Corporate  Property: 

7.  No  property  rights  of  the  Blackfeet  Tribe, 
as  heretofore  constituted,  shall  be  in  any  impaired 
by  anything  contained  in  this  charter,  and  the 
tribal  ownership  of  unallotted  lands,  whether  or 
not  assigned  to  the  use  of  any  particular  individ- 
uals, is  hereby  expressly  recognized. 

The  individually  owned  property  of  members  of 
the  Tribe  shall  not  be  subject  to  any  corporate  debts 
or  liabilities,  without  such  owners'  consent.  Any 
[313]  existing  lawful  debts  of  the  Tribe  shall  con- 
tinue in  force,  except  as  such  debts  may  be  satis- 
fied or  canceled  pursuant  to  law. 

Corporate  Dividends: 

8.  The  Tribe  may  issue  to  each  of  its  members 
a  non-transferable  certificate  of  membership  evi- 
dencing the  equal  share  of  each  member  in  the  as- 
sets of  the  Tribe  and  may  distribute  per  capita, 
among  the  recognized  members  of  the  Tribe,  the  net 
income  of  corporate  activities  including  the  pro- 
ceeds of  leases  of  tribal  assets,  including  oil  royal- 
ties over  and  above  sums  necessary  to  defray  cor- 
porate obligations  to  members  of  the  Tribe  or  to 
other  persons  and  over  and  above  all  sums  which 
may  be  devoted  to  the  establishment  of  a  reserve 
fund,  and  other  expenses  incurred  by  the  Tribe  for 
corporate  purposes.  Any  such  distribution  of  prof- 
its in  any  one  year  amounting  to  a  per  capita  cash 
payment  of  $100  or  more,  or  amounting  to  a  dis- 
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tribution  of  more  than  one-half  of  the  accrued  sur- 
plus, shall  not  be  made  without  the  approval  of  the 
Secretary  of  the  Interior. 

Corporate  Accounts: 
9.  The  officers  of  the  Tribe  shall  maintain  ac- 
curate and  complete  public  accounts  of  the  finan- 
cial affairs  of  the  Tribe,  which  shall  clearly  show 
all  credits,  debts,  pledges  and  assignments,  and  shall 
furnish  an  annual  balance  sheet  and  report  of  the 
financial  affairs  of  the  Tribe  to  the  Commissioner 
of  Indian  Affairs.  The  Tribal  Council  shall  elect 
from  within  or  without  their  number  a  Treasurer 
of  the  Tribe  who,  under  their  control  and  direction, 
shall  be  the  custodian  of  all  [314]  moneys  which 
come  under  the  jurisdiction  or  control  of  the  Tribal 
Council.  He  shall  pay  out  money  in  accordance 
with  the  orders  and  resolutions  of  the  Council,  and 
no  disbursements  shall  be  made  without  the  signa- 
ture or  approval  of  the  Treasurer.  He  shall  keep 
accounts  of  all  receipts  and  disbursements  and 
shall  make  written  reports  of  same  to  the  Tribal 
Council  at  each  regular  and  special  meeting.  He 
shall  be  bonded  in  such  an  amount  as  the  Council 
by  resolution  shall  provide,  such  bond  to  be  ap- 
proved by  the  Commissioner  of  Indian  Affairs.  The 
books  of  the  Treasurer  shall  be  audited  at  the  direc- 
tion of  the  Council  or  of  the  Commissioner  of  In- 
dian Affairs,  and  shall  be  open  to  inspection  by 
members  of  the   Tribe  or  duly  authorized   repre- 
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sentatives  of  the    Government    at    all    reasonable 
times. 

Amendments : 

10.  This  charter  shall  not  be  revoked  or  sur- 
rendered except  by  act  of  Congress,  but  amend- 
ments may  be  proposed  by  resolutions  of  the  Coun- 
cil which  if  approved  by  the  Secretary  of  the  Inte- 
rior, to  be  effective  shall  be  ratified  by  a  majority 
vote  of  the  adult  members  living  on  the  reserva- 
tion at  a  popular  referendum  in  which  at  least  30 
per  cent  of  the  eligible  voters  vote. 

Ratification : 

11.  This  charter  shall  be  effective  from  and 
after  the  date  of  its  ratification  by  a  majority  vote 
of  the  adult  members  of  the  Blackfeet  Tribe  living 
on  the  Blackfeet  Indian  Reservation,  provided  at 
least  30  per  cent  of  the  eligible  voters  shall  vote, 
[315]  such  ratification  to  be  formally  certified  by 
the  Superintendent  of  the  Blackfeet  Indian  Agency 
and  the  Chairman  of  the  Tribal  Council  of  the 
Tribe. 

Submitted  by  the  Secretary  of  the  Interior  for 
ratification  by  the  Blackfeet  Tribe  of  the  Blackfeet 
Indian  Reservation  in  a  popular  referendum  to  be 
held  on  August  15,  1936. 

[Seal]  HAROLD  L.  I  ( 1 K  ES 

Secretary  of  the   Interior. 

Washington,  D.  C,  July  18,  1936 


312  Biran  Connolly,  et  al.,  vs. 

(Testimony  of  Leo  Kennerly.) 

Defendants'  Exhibit  No.  17— (Continued) 
Certification 
Pursuant  to  section  17  of  the  Act  of  June  18, 
1934  (48  Stat.  984),  this  charter,  issued  on  July 
18,  1936,  by  the  Secretary  of  the  Interior  to  the 
Blackfeet  Tribe  of  the  Blackfeet  Reservation,  was 
duly  submitted  for  ratification  to  the  adult  Indians 
living  on  the  reservation  and  was  on  August  15, 
1936,  duly  ratified  and  accepted  by  a  vote  of  737 
for  and  301  against,  in  an  electon  in  which  over 
thirty  per  cent  of  those  entitled  to  vote  cast  their 
ballots. 

JOSEPH  W.  BROWN, 

Chairman    of    the    Blackfeet 
Tribal  Business  Council. 
C.  L.  GRAVES, 

Superintendent,   Blackfeet 
Agency. 


Q.  Now,  Mr.  Kennerly,  if  you  will  turn  to  the 
Law  and  Order  Code  which  I  believe  vou  said  vou 
have  with  you?  A.     Yes  sir. 

Mr.  Allan :  I  was  going  to  suggest  that  the  [316] 
Code  be  likewise  offered  in  evidence  at  this  time. 

The  Court:     Yes. 

Mr.  McCabe:  We  introduce  in  evidence  as  de- 
fendants exhibit  number  eighteen,  same  being  a 
copy  of  the  Law  and  Order  Code  of  the  Black- 
feet Indian  Tribe  and  particularly  to  Section  15 
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of  Chapter  5  of  the  Code,  pages  sixteen  and  sev- 
enteen. 

Whereupon  defendants  exhibit  number  eight- 
een was  received  in  evidence  without  objection, 
and  is  in  words  and  figures  as  follows,  to-wit : 

DEFENDANTS  EXHIBIT   No.   18 

Law  and  Order  Code  of  the  Blackfeet 

Indian  Tribe 

Chapter  1 

The  Blackfeet  Indian  Court. 
Sec.  1.     Jurisdiction 

The  Blackfeet  Indian  Court  shall  have  jurisdic- 
tion over  all  offenses  enumerated  in  Chapter  5,  when 
committed  by  any  Indian,  as  defined  by  this  sec- 
tion, within  the  Blackfeet  Indian  Reservation. 

With  respects  to  any  of  the  offenses  enumerated 
in  Chapter  5  over  which  Federal  or  State  courts 
may  have  lawful  jurisdiction,  the  jurisdiction  of  the 
Court  shall  be  concurrent  and  not  exclusive.  It 
shall  be  the  duty  of  the  said  Court  to  order  de- 
livery to  the  proper  authorities  of  the  State  of  I 
eral  Government  or  of  any  other  tribe  or  reserva- 
tion, for  prosecution,  any  off  ,  there  to  be 
dealt  with  according  to  law  or  regulations  author- 
ized by  law,  where  such  authorities  i 
ercise  jurisdiction  lawfully  bested  in  them  [^17] 
over  the  said  offender. 

For  the  purpose  of  the  enforcement  of  these  ordi- 
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nances  an  Indian  shall  be  deemed  to  be  any  person 
of  Indian  descent  who  is  a  member  of  the  Blackfeet 
Indian  Tribe,  and  any  other  Indian  over  whom 
the  Blackfeet  Indian  Court  may  have  jurisdiction 
by  virtue  of  an  order  issued  by  the  Secretary  of 
the  Interior.  The  Blackfeet  Indian  Reservation 
shall  be  taken  to  include  all  territory  within  the  res- 
ervation boundaries,  including  fee  patented  lands, 
roads,  waters,  bridges,  and  lands  used  for  agency 
purposes. 

All  Blackfeet  and  any  other  Indians,  over  whom 
the  Blackfeet  Indian  Court  may  have  jurisdiction 
by  virtue  of  an  order  issued  by  the  Secretary  of 
the  Interior,  employed  in  the  Indian  Service  shall 
be  subject  to  the  jurisdiction  of  the  Court,  but 
any  such  employee  appointed  by  the  Secretary  of 
the  Interior  shall  have  the  right  of  appeal  to  the 
Secretary  from  any  sentence  of  the  court  and  no 
such  sentence  appealed  shall  become  effective  until 
it  shall  have  been  approved  by  the  Secretary. 

Sec.  2     Appointment  of  Judges 

The  Court  shall  consist  of  three  judges,  one 
of  whom  shall  be  designated  as  Chief  Judge,  and 
the  others  as  associate  judges.  Each  judge  shall 
be  appointed  by  the  Tribal  Business  Council  with 
the  approval  of  the  Commissioner  of  Indian  Af- 
fairs. Their  salary  may  be  fixed  and  paid  by  the 
Commissioner  of  Indian  Affairs  or  by  the  Tribe. 

Each  judge  shall  hold  office  for  a  period  of  four 
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years,  unless  sooner  removed  for  cause  or  by  rea- 
son [318]   of  the  abolition  of  the  said  office,  but 
shall  be  eligible  for  reappointment. 

A  person  shall  be  eligible  to  serve  as  judge  of 
the  Court  only  if  he  (1)  is  a  member  of  the  Black- 
feet  tribe,  and  (2)  has  never  been  convicted  of 
a  felony,  or,  within  one  year  then  last  past,  of  a 
misdemeanor. 

No  judge  shall  be  qualified  to  act  as  such  in  any 
case  wherein  he  has  any  direct  interest  or  wherein 
any  relative  by  marriage  or  blood,  in  the  first  or 
second  degrees,  is  a  party. 

Sec.  3     Removal  of  Judges 

Any  Judge  of  the  Court  may  be  suspended,  dis- 
missed or  removed  by  the  Tribal  Business  Council, 
with  the  approval  of  the  Commissioner  of  Indian 
Affairs. 

Sec.  4     Court   Procedure 

Sessions  of  the  Court  for  the  trial  of  cases  shall 
be  held  by  the  Chief  Judge,  or,  in  case  of  his  dis- 
ability, by  one  of  the  associate  judges  selected  for 
the  occasion  by  all  of  the  judges. 

The  time  and  place  of  court  sessions,  and  all  other 
details  of  judicial  procedure  not  prescribed  by  these 
ordinances,  shall  be  laid  down  in  Rules  of  Court  ap- 
proved by  the  Tribal  Business  Council. 

It  shall  be  the  duty  of  the  judges  of  the  Court 
to  make  recommendations  to  the  'Tribal  Business 
Council  for  the  enactment  or  amendment  of  such 
Rules  of  Court  in  the  interests  of  improved  judicial 
procedure. 
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Sec.  5     Appellate  Proceedings 

All  the  judges  of  the  reservation  shall  sit  to- 
gether, at  such  times  and  at  such  places  as  they  may 
[319]  find  proper  and  necessary  for  the  dispatch 
of  business,  to  hear  appeals  from  judgments  made 
by  any  judge  at  the  trial  sessions.  There  shall  be 
established  by  Rule  of  Court  the  limitations,  if  any, 
to  be  placed  upon  the  right  of  appeal  both  as  to 
the  types  of  cases  which  may  be  appealed  and  as 
to  the  manner  in  which  appeals  may  be  granted, 
according  to  the  needs  of  their  jurisdiction.  In 
the  absence  of  such  Rule  of  Court  any  party  ag- 
grieved by  a  judgment  may  appeal  to  the  full  court 
upon  giving  proper  assurance  to  the  trial  judge, 
through  the  posting  of  a  bond  or  in  any  other  man- 
ner, that  he  will  satisfy  the  judgment  if  it  is  af- 
firmed. In  any  case  where  a  party  has  perfected 
his  right  to  appeal  as  established  herein  or  by  Rule 
of  Court,  the  judgment  of  the  trial  judge  shall  not 
be  executed  until  after  final  disposition  of  the  case 
by  the  full  court.  The  full  court  may  render  judg- 
ment upon  the  case  by  a  majority  vote. 

Sec.  6     Juries 

In  any  case  where,  upon  preliminary  hearing  by 
the  Court,  a  substantial  question  of  fact  is  raised, 
the  defendant  may  demand  a  jury  trial. 

A  list  of  eligible  jurors  shall  be  prepared  by  the 
Tribal   Business  Council  each  year. 

Tn  any  case,  a  jury  shall  consist  of  six  residents 
teed  from  the  list  of  eligible  jurors  by  the  judge. 
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Any  party  to  the  case  may  challenge  not  more  than 
three  members  of  the  jury  panel  so  chosen. 

The  judge  shall  instruct  the  jury  in  the  law  gov- 
erning the  case  and  the  jury  shall  bring  a  verdict 
for  the  complainant  or  the  defendant.  The  judge 
shall  [320]  render  judgment  in  accordance  with  the 
verdict  and  existing  law.  If  the  jury  is  unable  to 
reach  a  unanimous  verdict,  verdict  may  be  rendered 
by  a  majority  vote. 

Each  juror  who  serves  upon  a  jury  shall  be 
entitled  to  a  fee  of  $1.50  a  day  for  each  day  his 
services  are  required  in  Court. 

Sec.  7    Witnesses 

The  several  judges  of  the  Court  shall  have  the 
power  to  issue  subpoenas  for  the  attendance  of  wit- 
nesses whether  on  their  own  motion  or  on  the  re- 
quest of  the  Police  Commissioner  or  Superintendent 
or  any  of  the  parties  to  the  case,  which  subpoena 
shall  bear  the  signature  of  the  judge  issuing  it.  A 
limit  of  five  paid  witnesses  for  each  side  is  hereby 
established.  Each  witness  answering  such  subpoena 
shall  be  entitled  to  a  fee  of  $0.50  a  day  for  each 
day  his  services  are  required  in  court.  Failure  to 
obey  such  subpoena  shall  be  deemed  an  offense  as 
provided  in  Chapter  5,  Sec.  35,  of  these  ordinances. 
Service  of  such  subpoenas  shall  be  by  a  regularly 
acting  member  of  the  Indian  Police  or  by  an  Indian 
appointed  by  the  Court  for  that  purpose. 

Witnesses  who  testify  voluntarily  shall  be  paid 
their  reasonable  expenses  by  the  party  calling  them. 
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Sec.  8     Professional  Attorneys 

Professional  attorneys  shall  not  appear  in  any 
proceeding  before  the  Court  unless  Rules  of  Court 
have  been  adopted  as  set  forth  in  section  4  of  this 
Chapter  prescribing  conditions  governing  their  ad- 
mission and  practice  before  the  Court. 

Sec.  9     Clerks  [321] 

The  Tribal  Business  Council  may  with  the  ap- 
proval of  the  Superintendent  detail  a  clerk  to  act 
as  Clerk  of  the  Court.  The  Clerk  of  the  Court  shall 
render  assistance  to  the  Court,  to  the  police  force 
of  the  Reservation  and  to  individual  members  of 
the  Tribe  in  the  drafting  of  complaints,  subpoenas, 
warrants  and  commitments  and  any  other  docu- 
ments incidental  to  the  lawful  functions  of  the 
Court.  It  shall  be  the  further  duty  of  said  clerk 
to  attend  and  to  keep  a  written  record  of  all  pro- 
ceedings of  the  Court,  to  administer  oaths  to  wit- 
nesses, to  collect  all  fines  paid  and  to  pay  out  all 
fees  authorized  by  these  ordinances,  and  to  make  an 
accounting  thereof  to  the  Treasurer  of  the  Black- 
feet  Indian  Tribe  and  to  the  Tribal  Business 
Council. 

Sec.  10     Records 

e  Court  shall  be  required  to  keep,  for  inspec- 
tion by  duly  qualified  officials,  a  record  of  all  pro- 
ceedings of  the  Court,  which  record  shall  reflect 
the  title  of  the  rase,  the  names  of  the  parties,  the 
substance  of  the  complaint,  the  names  and  addresses 


United  States  of  America  319 

(Testimony  of  Leo  Kennerly.) 

Defendants'  Exhibit  No.  18— (Continued) 
of  all  witnesses,  the  date  of  the  hearing  or  trial,  by 
whom  conducted,  the  findings  of  the  Court  or  jury, 
and  the  judgment,  together  with  any  other  facts 
or  circumstances  deemed  of  importance  to  the  case. 

Sec.  11     Complaints 

No  complaint  filed  in  the  Court  shall  be  valid 
unless  it  shall  bear  the  signature  of  the  complainant 
or  complaining  witness,  witnesses  by  a  inly  quali- 
fied Judge  of  the  Court  or  by  the  Superintendent 
or  by  [322]  by  any  other  qualified  employee  of  the 
Reservation. 

Sec.  12     Warrants  to  Apprehend 

The  Chief  Judge  of  the  Court  shall  have  the  au- 
thority to  issue  Warrants  to  Apprehend  and  shall 
have  the  power  to  delegate  this  authority  to  Asso- 
ciate Judges,  said  warrant  to  issue  in  the  discretion 
of  the  Court  only  after  a  written  complaint  shall 
have  been  filed,  bearing  the  signature  of  the  com- 
plaining witness.  Service  of  such  warrants  shall 
be  made  by  a  duly  qualified  member  of  the  Indian 
Police  or  other  police  officer  of  the  Blackfeet  Tribe 
or  of  the  United  States  Indian  Service.  No  warrant 
to  apprehend  shall  be  valid  unless  it  shall  bear  the 
signature  of  a  duly  qualified  Judge  of  the  Court. 

Sec.  13     Arrest 

No  member  of  the  Indian  Police  shall  arrest  any 
person  for  any  offense  defined  by  these  regulations 
or  by  Federal  law,  except  when  such  offense  shall 
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occur  in  the  presence  of  the  arresting  officer  or  he 
shall  have  reasonable  evidence  that  the  person  ar- 
rested has  committed  an  offense  or  the  officer  shall 
have  a  warrant  commanding  him  to  apprehend  such 
person. 

Sec.  14     Search  Warrants 

The  Judges  of  the  Court  shall  have  authority  to 
issue  warrants  for  search  and  seizure  of  the  prem- 
ises and  property  of  any  person  under  the  jurisdic- 
tion of  said  Court.  However,  no  warrant  of  Search 
and  Seizure  shall  be  issued  except  upon  a  duly 
signed  and  written  complaint  based  upon  reliable 
information  or  belief  and  charging  the  commission 
of  some  offense  against  the  tribe.  [323]  No  warrant 
for  search  and  seizure  shall  be  valid  unless  it  con- 
tains the  name  or  description  of  the  person  or  prop- 
erty to  be  searched  and  describes  the  articles  or 
property  to  be  seized  and  bears  the  signature  of  a 
duly  qualified  Judge  of  the  Court.  Service  of  War- 
rants of  Search  and  Seizure  shall  be  made  only  by 
members  of  the  Indian  Police  or  police  officers  of 
the  Blackfeet  Tribe  or  of  the  United  States  Indian 
Service. 

No  policeman  shall  search  or  seize  any  property 
without  a  warrant  unless  he  shall  know,  or  have 
reasonable  cause  to  believe,  that  the  person  in  pos- 
session of  such  property  is  engaged  in  the  commis- 
sion of  an  offense  under  these  ordinances.  Unlaw- 
ful search  or  seizure  will  be  deemed  trespass  and 
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punished  in  accordance  with  Chapter  5,  Section  15 
of  these  ordinances. 

Sec.  15     Commitments 

No  Indian  shall  be  detained,  jailed  or  imprisoned 
under  these  ordinances  for  a  longer  period  tha£ 
forty-eight  (48)  hours  unless  there  be  issued  a  com- 
mitment bearing  the  signature  of  a  duly  qualified 
Judge  of  the  Court.  There  shall  be  issued,  for  each 
Indian  held  for  trial,  a  Temporary  Comitment  on 
the  forms  prescribed  in  these  regulations. 

Sec.  16     Bail  or  Bond 

Every  Indian  charged  with  an  offense  before  the 
Court  may  be  admitted  to  bail.  Bail  shall  be  by 
cash  bond  or  by  two  reliable  members  of  any  Indian 
tribe  who  shall  appear  before  a  Judge  of  the  Court, 
where  complaint  has  been  filed  and  there  execute  an 
agreement  in  compliance  with  the  form  provided 
therefor  and  made  a  part  of  [324]  these  ordinances. 
Maximum  bonds  shall  not  be  in  excess  of  $360.00 
with  a  minimum  bond  not  to  exceed  $50. 

Sec.  17     Definition  of  Signature 

The  term  " signature"  as  used  in  these  regula- 
tions shall  be  defined  as  the  written  signature,  offi- 
cial seal,  or  the  witnessed  thumb  print  or  marl;  of 
any  individual. 

Sec,  18     Relation  With  the  Court 

The  Court  may  request  employees  of  the  Indian 
Service,  particularly  those  who  are  engaged  in  social 
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service,  health  and  educational  work,  to  assist  in 
the  preparation  of  the  facts  in  any  case  and  in  the 
proper  treatment  of  individual  offenders. 

Whenever  the  Court  is  in  doubt  as  to  the  mean- 
ing of  any  law,  treaty  or  regulation  it  may  request 
the  Superintendent  to  furnish  an  opinion  on  the 
point  in  question. 

Chapter  2 

Civil  Actions 
Sec.  1     Jurisdiction 

The  Court  shall  have  jurisdiction  of  all  suits 
wherein  the  defendant  is  a  member  of  the  tribe  and 
of  all  other  suits  between  members  and  non- 
members  which  are  brought  before  the  Court  by 
stipulation  of  both  parties.  Xo  judgment  shall  be 
given  on  any  suit  unless  the  defendant  has  actually 
received  notice  of  such  suit  and  ample  opportunity 
to  appear  in  court  in  his  defense.  Evidence  of  the 
receipt  of  the  notice  shall  be  kept  as  part  of  the 
record  in  the  case.  In  all  civil  suits  the  complainant 
may  be  required  to  deposit  with  the  clerk  [325]  of 
the  court  a  fee  or  other  security  in  a  reasonable 
amount  to  cover  costs  and  disbursements  in  the 
case. 

Sec.  2     Law  Applicable  in  Civil  Actions 
In  all  civil  cases  the  Court  shall  apply  any  laws 

ai    horized  regulations  of  the  Interior  Department, 
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and  any  ordinances  or  customs  of  the  tribe,   not 
prohibited  by  such  Federal  laws. 

Where  any  doubt  arises  as  to  the  customs  and 
usages  of  the  tribe  the  Court  may  request  the 
advice  of  counsellors  familiar  with  these  customs 
and  usages. 

Any  matters  that  are  not  covered  by  the  tradi- 
tional customs  or  by  ordinances  of  the  tribe,  or  by 
applicable  Federal  laws  and  regulations,  shall  be 
decided  by  the  Court  of  Indian  Offenses  according 
to  the  laws  of  the  State. 

Sec.  3     Judgments  in  Civil  Actions. 

In  all  civil  cases,  judgment  shall  consist  of  an 
order  of  the  Court  awarding  money  damages  to  be 
paid  to  the  injured  party,  or  directing  the  surrender 
of  certain  property  to  the  injured  party,  or  the 
performance  of  some  other  act  for  the  benefit  of 
the  injured  party. 

Where  the  injury  inflicted  was  the  result  of  care- 
lessness of  the  defendant,  the  judgment  shall  fairly 
compensate  the  injured  party  for  the  loss  he  has 
suffered. 

Where  the  injury  was  deliberately  inflicted,  the 
judgment  shall  impose  an  additional  penalty  upon 
the  defendant,  which  additional  penalty  may  run 
either  in  favor  of  the  injured  party  or  in  favor  of 
the  Tribe. 

Where  the  injury  was  inflicted  as  the  result  [326] 
of  accident,  or  where1  both  the  complainant  and  the 
defendant  were  at  fault,  the  judgment  shall  com- 
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pensate  the   injured  party  for  a   reasonable   part 
of  the  loss  he  has  suffered. 

Sec.  4     Costs  in  Civil  Actions 

The  Court  may  assess  the  accruing  costs  of  the 
case  against  the  party  or  parties  against  whom 
judgment  is  given.  Such  costs  shall  consist  of  the 
expenses  of  voluntary  witnesses  for  which  either 
party  may  be  responsible  under  Section  7  of  Chap- 
ter 1,  and  the  fees  of  jurors  in  those  cases  where 
a  jury  trial  is  had,  and  any  further  incidental  ex- 
penses connected  with  the  procedure  before  the 
Court  as  the  Court  may  direct. 

Sec.  5  Payment  of  Judgments  From  Individual 
Indian  Moneys 
Whenever  the  Blackfeet  Indian  Court  shall  have 
ordered  payment  of  money  damages  to  an  injured 
party  and  the  losing  party  refuses  to  make  such 
payment  within  the  time  set  for  payment  by  the 
Court,  and  when  the  losing  party  has  sufficient 
funds  to  his  credit  at  the  Agency  office  to  pay  all 
or  part  of  such  judgment,  the  Superintendent  shall 
be  requested  to  hold  Individual  Indian  Moneys  to 
his  credit  and  pay  them  out  upon  the  order  of  the 
Court.  Only  moneys  of  the  individual  and  not  of 
his  family  may  be  held  to  pay  such  judgments. 
Accruals  may  be  also  held  to  pay  such  Court 
charges. 
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Chapter  3 

Domestic  Relations 

Sec.  1  Recording  of  Marriages,  Divorces  and 
Adoptions 
All  Indian  marriages,  divorces  and  adoptions 
shall  be  recorded  within  three  months  at  the  Black- 
feet  [327]  Indian  Agency.  Failure  to  do  so  shall 
subject  the  offender  to  a  fine  not  to  exceed  five 
dollars. 

Sec.  2     Marriages,  Divorces  and  Adoptions 

All  members  of  the  Blackfeet  Indian  Tribe  shall 
hereafter  be  governed  by  State  law  and  subject  to 
State  jurisdiction  with  respect  to  marriages,  di- 
vorces and  adoptions  hereafter  consummated. 

Sec.  3     Determination  of  Paternity  and  Support 

The  Court  shall  have  jurisdiction  of  all  suits 
brought  to  determine  the  paternity  of  a  child  and 
to  obtain  a  judgment  for  the  support  of  the  child. 
A  judgment  of  the  Court  establishing  the  identity 
of  the  father  of  the  child  shall  be  conclusive  of  that 
fact  in  all  subsequent  determinations  of  inheritance 
by  the  Department  of  the  Interior  or  by  tin1  Court. 

Sec.  4     Determination  of  Heirs 

When  any  member  of  the  tribe  dies  leaving  prop- 
erty other  than  an  allotment  or  other  trust  prop- 
erty subject  to  the  jurisdiction  of  the  United  States, 
any  member  claiming  to  be  heir  of  the  decedent 
may  brine*  a  suit  in  the  Court  to  have  the  Court 
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determine  the  heirs  of  the  decedent  and  to  divide 
among  the  heirs  such  property  of  the  decedent.  Xo 
determination  of  the  heirs  shall  be  made  unless 
all  the  possible  heirs  known  to  the  Court,  to  the 
Superintendent,  and  to  the  claimant  have  been 
notified  of  the  suit  and  given  full  opportunity  to 
come  before  the  Court  and  defend  their  interests. 
Possible  heirs  who  are  not  residents  of  the  reserva- 
tion under  the  jurisdiction  of  the  Court  must  be 
notified  by  mail  and  a  copy  of  the  notice  must  be 
preserved  in  the  [328]  record  of  the  case. 

In  the  determination  of  heirs  the  Court  shal] 
apply  the  custom  of  the  tribe  as  to  inheritance  if 
such  custom  is  proved.  Otherwise,  the  Court  shall 
apply  State  law  in  deciding  what  relatives  of  the 
decedent  are  entitled  to  be  his  heirs. 

Where  the  estate  of  the  decedent  includes  any 
interest  in  restricted  allotted  lands  or  other  prop- 
erty held  in  trust  by  the  United  States,  over  which 
the  Examiner  of  Inheritance  would  have  jurisdic- 
tion, the  Court  may  distribute  only  such  property 
as  does  not  come  under  the  jurisdiction  of  the  Ex- 
aminer of  Inheritance,  and  the  determination  of 
heirs  by  the  Court  may  be  reviewed,  on  appeal,  and 
the  judgment  of  the  Court  modified  or  set  aside 
by  the  said  Examiner  of  Inheritance,  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  if  law  and 
justice  so  require. 
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Sec.  5     Approval  of  Wills 

When  any  member  of  the  tribe  dies,  leaving  a 
will  disposing  only  of  property  other  than  an  allot- 
ment or  other  trust  property  subject  to  the  jurisdic- 
tion of  the  United  States,  the  Court  shall,  at  the 
request  of  any  member  of  the  tribe  named  in  the 
will  or  any  other  interested  party,  determine  the 
validity  of  the  will  after  giving  notice  and  full 
opportunity  to  appear  in  court  to  all  persons  who 
might  be  heirs  of  the  decedent,  as  under  Section  4 
of  this  Chapter.  A  will  shall  be  deemed  to  be  valid 
if  the  decedent  had  a  sane  mind  and  understood 
what  he  was  doing  when  he  made  the  will  and  was 
not  subject  to  any  undue  influence  of  any  kind  from 
another  person,  and  if  the  will  was  made  in  writing 
and  [329]  signed  by  the  decedent  in  the  presence 
of  a  representative  of  the  Blackfeet  Tribal  lousiness 
Council  and  a  representative  of  the  Superintendent 
of  the  Blackfeet  Indian  Agency,  who  sign  such  will 
as  witnesses,  provided  that  if  a  will  is  made  under 
circumstances  when  the  attendance  of  such  repre- 
sentatives cannot  be  secured  other  witnesses  may 
serve.  If  the  Court  determines  the  will  to  be  validly 
executed,  it  shall  order  the  property  described  in 
the  will  to  be  given  to  the  persons  named  in  the 
will  or  to  their  heirs,  but  no  distribution  of  prop- 
erty shall  be  made  in  violation  of  a  proved  tribal 
mstom  which  restricts  the  privilege  of  tribal  me] 
bers  to  distribute  property  by  will. 
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Chapter  4 

Sentences 

See.  1     Nature  of  Sentences 

Any  Indian  who  has  been  convicted  by  the  Court 
of  violation  of  a  provision  of  the  Blackf  eet  Law  and 
Order  Code  shall  be  sentenced  by  the  Court  to  work 
for  the  benefit  of  the  tribe  for  any  period  found 
by  the  Court  to  be  appropriate;  but  the  period 
fixed  shall  not  exceed  the  maximum  period  set  for 
the  orfense  in  the  Code,  and  shall  begin  to  run 
from  the  day  of  the  sentence.  During  the  period 
of  sentence  the  convicted  Indian  may  be  confined 
in  the  agency  jail  if  so  directed  by  the  Court.  The 
work  shall  be  done  under  the  supervision  of  the 
Superintendent  or  of  an  authorized  agent  or  com- 
mittee of  the  Tribal  Business  Council  as  the  Court 
may  provide.  [330] 

Whenever  any  convicted  Indian  shall  be  unable 
or  unwilling  to  work,  the  Court  shall,  in  its  dis- 
cretion, sentence  him  to  imprisonment  for  the  per- 
iod of  the  sentence  or  to  pay  a  fine  equal  to  $2  a 
day  for  the  same  period.  Such  fine  shall  be  paid 
in  cash,  or  in  commodities  or  other  personal  prop- 
erty of  the  required  value  as  may  be  directed  by 
the  Court. 

In  addition  to  any  other  sentence,  the  Court  may 
require  an  offender  who  1ms  inflicted  injury  upon 
the  person  or  property  of  any  individual  to  make 
restitutio!]    or   to    compensate    the    party    injured, 
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through  the  surrender  of  property,  the  payment  of 
money  damages,  or  the  performance  of  any  other 
act  for  the  benefit  of  the  injured  party. 

In  determining  the  character  and  duration  of  the 
sentence  which  shall  be  imposed,  the  Court  shall 
take  into  consideration  the  previous  conduct  of  the 
defendant,  the  circumstances  under  which  the  of- 
fense was  committed,  and  whether  the  offense  was 
malicious  or  willful  and  whether  the  offender  has 
attempted  to  make  amends,  and  shall  give  due  con- 
sideration to  the  extent  of  the  defendant 's  resources 
and  the  needs  of  his  dependents.  The  penalties 
listed  in  Chapter  5  of  these  ordinances  are  maxi- 
mum penalties  to  be  inflicted  only  in  extreme  cases. 

Sec.  2  Probation 

Where  sentence  has  been  imposed  upon  any  In- 
dian who  has  not  previously  been  convicted  of  any 
offense,  the  Court  may  in  its  discretion  suspend 
the  sentence  imposed  and  allow  the  offender  his 
freedom  as  probation,  upon  [331]  his  signing  a 
pledge  of  good  conduct  during  the  period  of  the 
sentence  upon  the  form  provided  therefor  and 
made  a  part  of  these  ordinances. 

An  Indian  who  shall  violate  his  probation  pledge 
shall  be  required  to  serve  the  original  sentence 
plus  an  additional  half  of  such  sentence  as  penalty 
for  the  violation  of  his  pledge. 

Sec.  3  Parole 

Any  Indian  committed  by  the   Court   who  shall 
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have  without  misconduct  served  one  half  of  the 
sentence  imposed  by  such  Court  shall  be  eligible  to 
parole.  Parole  shall  be  granted  only  upon  the  sign- 
ing of  the  form  provided  therefor  and  made  a  part 
of  these  ordinances. 

Any  Indian  who  shall  violate  any  of  the  provi- 
sions of  such  parole  shall  be  punished  by  being  re- 
quired to  serve  the  whole  of  the  original  sentence. 

Sec.  4  Board  of  Pardons  and  Parole 

The  Chief  Judge  of  the  Blackfeet  Indian  Court, 
a  representative  of  the  Blackfeet  Tribal  Business 
Council  designated  by  the  Chairman  of  the  Council, 
and  the  Superintendent  of  the  Blackfeet  Indian 
Agency,  or  his  designated  representative,  shall  con- 
stitute a  Board  of  Pardons  and  Parole,  with  power 
to  pardon  or  parole  persons  under  court  sentence, 
by  majority  vote  of  the  Board. 

Sec.  5  Juvenile  Delinquency 

Whenever  any  Indian  who  is  under  the  age  of  18 
years  is  accused  of  committing  one  of  the  offenses 
enumerated  in  the  Law  and  Order  Code  of  the 
Blackfeet  Tribe,  the  judge  may  in  his  discretion 
hear  and  determine  [332]  the  case  in  private  and 
in  an  informal  manner,  and,  if  the  accused  is  found 
to  be  guilty,  may  in  lieu  of  sentence  place  such  delin- 
quent for  a  designated  period  under  the  supervision 
of  a  responsible  person  selected  by  him  or  may  take 
such  other  action  as  he  may  deem  advisable  in  the 
circumstances. 
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See.  6  Deposit  and  Disposition  of  Fines. 

All  money  fines  imposed  for  the  commission  of 
an  offense  shall  be  paid  to  the  Clerk  of  the  Court 
and  by  him  paid  over  to  the  Treasurer  of  the  Tribe 
to  be  held  as  a  special  account.  The  said  Treasurer 
shall  pay  out  of  such  account,  upon  the  order  of  the 
Clerk  of  the  Court  signed  by  a  judge  of  the  Court, 
specified  fees  to  specified  jurors  or  witnesses  au- 
thorized under  the  ordinances  of  the  Blackfeet 
Tribe.  The  Clerk  of  the  Court  shall  keep  an  ac- 
counting of  all  such  deposits  and  withdrawals  for 
the  inspection  of  any  person  interested.  When- 
ever such  fund  shall  exceed  the  amount  necess 
with  a  reasonable  reserve  for  the  payment  of  the 
court  expenses  before  mentioned,  the  Tribal  Busi- 
ness Council  shall  designate  further  expenses  of  the 
work  of  the  Court,  or  other  public  expenses,  which 
shall  be  paid  from  these  funds. 

Wherever  a  fine  is  paid  in  property,  or  wher- 
ever property  is  confiscated  pursuant  to  any  tribal 
ordinances,  the  property  shall  be  turned  over  un- 
der the  supervision  of  the  Clerk  of  the  Court  to  th^ 
custody  of  the  Treasurer  of  the  Tribe  to  be  sold,  or, 
if  the  Tribal  Business  Council  so  directs,  to  be  dis- 
posed of  in  other  ways  for  the  benefit  o\'  the  tribe 
[333]  The  proceeds  of  any  sale  of  such  property 
shall  be  deposited  in  the  same  manner  as  money 
fines. 
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Chapter  5 

Code  of  Indian  Tribal  Offenses 

Sec.  1.    Assault. 

Any  Indian  who  shall  attempt  or  threaten  bodily 
harm  to  another  person  through  unlawful  force  or 
violence  shall  be  deemed  guilty  of  assault,  and  upon 
conviction  thereof  shall  be  sentenced  to  labor  for  a 
period  not  to  exceed  five  days,  a  $10.00  fine  or  both 
such  fine  and  imprisonment,  or  shall  be  required 
to  furnish  a  satisfactory  bond  to  keep  the  peace. 

Sec.  2.    Assault  and  Battery. 

Any  Indian  who  shall  wilfully  strike  another 
person  or  otherwise  inflict  bodily  injury,  or  who 
shall  be  offering  violence  cause  another  to  harm 
himself  shall  be  deemed  guilty  of  assault  and  bat- 
tery and  upon  conviction  thereof  shall  be  sentenced 
to  labor  for  a  period  not  to  exceed  ninety  days  or 
fine  of  $180.00  or  both  such  fine  and  imprisonment. 

Sec  3.     Carrying  Concealed  Weapons. 

Any  Indian  who  shall  go  about  in  public  places 
armed  with  a  dangerous  weapon  concealed  upon  his 
person  unless  he  shall  have  a  permit  signed  by  a 
judge  of  the  Blackfeet  Indian  Court  and  counter- 
signed by  the  Superintendent  of  the  Blackfeet 
Agency,  shall  be  deemed  guilty  of  an  offense  and 
upon  conviction  thereof  shall  be  sentenced  to  labor 
for  a  period  not  to  exceed  30  days  or  a  fine  of 
$50.00,  ^v  both  such  fine  and  [334]  imprisonment; 
and  the  weapons  so  carried  may  be  confiscated. 
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Sec.  4.      Abduction. 

Any  Indian  who  shall  wilfully  take  away  or  de- 
tain another  person  against  his  will  or  without  the 
consent  of  the  parent  or  other  person  having  lawful 
care  or  charge  of  him,  shall  be  deemed  guilty  of 
abduction  and  upon  conviction  thereof  shall  be  sen- 
tenced to  labor  for  a  period  not  to  exceed  90  <1 
or  a  fine  of  $180.00,  or  both  such  fine  and  impris< 
ment. 

Sec.  5.    Theft. 

Any  Indian  who  shall  take  the  property  of  an- 
other person,  with  intent  to  steal,  shall  be  deemed 
guilty  of  theft  and  upon  conviction  thereof  shall  be 
sentenced  to  labor  for  a  period  not  to  exceed  ninety 
days,  or  a  fine  of  $180.00,  or  both  such  fine  and  im- 
prisonment. 

Sec.  6.    Embezzlement. 

Any  Indian  who  shall,  having  lawful  custody  of 
property  not  his  own,  appropriate  the  same  to  his 
own  use  with  intent  to  deprive  the  owner  thereof, 
shall  be  deemed  guilty  of  embezzlement  and  upon 
conviction  thereof  shall  be  sentenced  to  labor  for 
a  period  not  to  exceed  ninety  days  or  a  fine  of 
$180.00,  or  both  such  fine  and  imprisonment. 

Sec.  7.     Fraud. 

Any  Indian  who  shall  by  wilful  misrepresenta- 
tion or  deceit,  or  by  false  interpreting,  or  by  the 
use  of  false  weights  or  measures  obtain  any  money 
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or  other  property,  shall  be  deemed  guilty  of  fraud 
and  upon  [335]  conviction  thereof  shall  be  sen- 
tenced to  labor  for  a  period  not  to  exceed  ninety 
da}rs  or  a  fine  of  $180.00  or  both  such  fine  and  im- 
prisonment. 

Sec.  8.     Forgery. 

Any  Indian  who  shall,  with  intent  to  defraud, 
falsely  sign,  execute  or  alter  any  written  instru- 
ment, shall  be  deemed  guilty  of  forgery  and  upon 
conviction  thereof  shall  be  sentenced  to  labor  for  a 
period  not  to  exceed  ninety  days,  or  a  fine  of 
$180.00,  or  both  such  fine  and  imprisonment. 

Sec.  9.    Misbranding. 

Any  Indian  who  shall  knowingly  and  wilfully 
misbrand  or  alter  any  brand  of  mark  on  any  live- 
stock of  another  person,  shall  be  deemed  guilty  of 
an  offense  and  upon  conviction  thereof  shall  be  sen- 
tenced to  labor  for  a  period  not  to  exceed  ninety 
days  or  a  fine  of  $180.00,  or  both  such  fine  and 
imprisonment. 

Sec.  10.    Receiving  Stolen  Property. 

Any  Indian  who  shall  receive  or  conceal  or  aid 
in  concealing  or  receiving  any  propert}^,  knowing 
the  same  to  be  stolen,  embezzled,  or  obtained  by 
fraud  or  false  pretense,  robbery  or  burglary,  shall 
be  deemed  guilty  of  an  offense1  and  upon  conviction 
thereof  shall  be  sentenced  to  labor  for  a  period  not 
to  exceed  forty-five  days  or  a  fine  of  $90.00  or  both 
sue])  fine  and  imprisonment. 
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Sec.  11.     Extortion. 

Any  Indian  who  shall  wilfully,  by  making  false 
charges  against  another  person  or  by  any  other 
means  whatsoever,  extort  or  attempt  to  extort  any 
moneys,  goods,  [336]  property,  or  anything  else  of 
any  value,  shall  be  deemed  guilty  of  extortion  and 
upon  conviction  thereof  shall  be  sentenced  to  labor 
for  a  period  not  to  exceed  fifteen  days  or  a  fine  of 
$30.00,  or  both. 

Sec.  12.     Disorderly  Conduct. 

Any  Indian  who  shall  engage  in  fighting  in  a 
public  place,  disturb  or  annoy  any  public  or  religi- 
ous assembly,  or  appear  in  a  public  or  private  place 
in  an  intoxicated  and  disorderly  condition,  or  who 
shall  engage  in  any  other  act  of  public  indecency  or 
immorality,  shall  be  deemed  guilty  of  disorderly 
conduct  and  upon  conviction  thereof  shall  be  sen- 
tenced to  labor  for  a  period  not  to  exceed  fifteen 
days  or  a  fine  of  $30.00,  or  both. 

Sec.  13.     Reckless  Driving. 

Any  Indian  who  shall  drive  or  operate  any  auto- 
mobile, wagon,  or  any  other  vehicle  in  a  manni  r 
dangerous  to  the  public  safety,  shall  be  deemed 
guilty  of  reckless  driving  and  upon  conviction 
thereof  shall  be  sentenced  to  labor  for  a  period  not 
to  exceed  fifteen  days,  and  may  be  deprived  o\'  the 
right  to  operate  any  automobile  for  a  period  not 
to  exceed  six  months.  For  the  commission  o\'  such 
offense  while  under  the  influence  of  liquor,  the  of- 
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fender  may  be  sentenced  to  labor  for  a  period  not 
to  exceed  forty-five  days  or  a  fine  of  $90.00  or  both 
such  fine  and  imprisonment. 

Sec.  14.     Malicious  Mischief. 

Any  Indian  who  shall  maliciously  disturb,  in- 
jure or  destroy  any  livestock  or  other  domestic  ani- 
mal or  other  property,  shall  be  deemed  guilty  of 
malicious  [337]  mischief  and  upon  conviction  there- 
of shall  be  sentenced  to  labor  for  a  period  not  to 
exceed  ninety  days  or  a  fine  of  $180.00,  or  both  such 
fine  and  imprisonment. 

Sec.  15.    Trespass. 

Any  Indian  who  shall  go  upon  or  pass  over  any 
cultivated  or  enclosed  lands  of  another  person  and 
shall  refuse  to  go  immediately  therefrom  on  the  re- 
quest of  the  owner  or  occupant  thereof,  or  who 
shall  wilfully  and  knowingly  allow  livestock  to  oc- 
cupy or  graze  on  the  cultivated  or  enclosed  lands, 
shall  be  deemed  guilty  of  an  offense  and  upon  con- 
viction shall  be  punished  by  a  fine  not  to  exceed  $5 
and  the  cost  of  the  Court,  in  addition  to  any  award 
of  damages  for  the  benefit  of  the  injured  party. 

Sec.  16.    Injury  to  Public  Property. 

Any  Indian  who  shall,  without  proper  authority, 
use  or  injure  any  public  property  of  the  tribe,  shall 
be  deemed  guilty  of  an  offense  and  upon  conviction 
thereof  shall  be  sentenced  to  labor  for  a  period  not 
to  exceed  fifteen  days  or  a  fine  of  $30,  or  both. 
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Sec.  17.     Maintaining  a  Public  Nuisance. 

Any  Indian  who  shall  act  in  such  a  manner,  or 
permit  his  property  to  fall  into  such  condition  as 
to  injure  or  endanger  the  safety,  health,  comfort,  or 
property  of  his  neighbors,  shall  be  deemed  guilty 
of  an  offence  and  upon  conviction  thereof  shall  be 
sentenced  to  labor  for  a  period  not  to  exceed  live 
days  or  a  fine  of  $10.00,  or  both,  and  may  be  re- 
quired to  remove  such  nuisance  when  so  ordered  by 
the  Court. 

Sec.  18.    Liquor  Violation. 

Any  Indian  who  shall  possess,  sell,  trade,  [338] 
transport  or  manufacture  any  beer,  ale,  wine, 
whiskey  or  any  article  whatsoever  which  produces 
alcoholic  intoxication,  shall  be  deemed  guilty  of  an 
offense  and  upon  conviction  thereof  shall  be  sen- 
tenced to  labor  for  a  period  not  to  exceed  60  days  or 
a  fine  of  $120,  or  both,  and  shall  forfeit  to  the 
Blackfeet  Tribe  any  vehicle,  or  any  other  property, 
used  in  any  violation  of  this  section.  Such  vehicle, 
or  other  property,  may  be  sold  at  public  auction, 
under  Court  order,  for  the  benefit  of  the  Blackfeet 
Tribe. 

Sec.  19.     Cruelty  to  Animals. 
Any  Indian  who  shall  torture  or  cruelly  mistreat 

any  animal,  shall  be  deemed  guilty  of  an  offense 
and  shall  be  sentenced  to  labor  for  a  period  not  to 
exceed  fifteen  days  or  a  fine  of  $30.00.  or  both. 
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Sec.  20.    Adultery. 

Anv  Indian  who  shall  have  sexual  intercourse 
with  another  person,  either  of  such  persons  being 
married  to  a  third  person,  shall  be  deemed  guilty  of 
adultery  and  upon  conviction  thereof  shall  be  sen- 
tenced to  labor  for  a  period  not  to  exceed  fifteen 
days,  or  a  fine  of  $30.00,  or  both  such  fine  and  im- 
prisonment. 

Sec.  21.    Illicit  Cohabitation. 

Any  Indian  who  shall  live  or  cohabit  with  an- 
other as  man  and  wife  not  then  and  there  being 
married  shall  be  deemed  guilty  of  illicit  cohabita- 
tion and  upon  convicton  thereof  shall  be  sentenced 
to  labor  for  a  period  not  to  exceed  fifteen  days,  or 
a  fine  of  $30.00,  or  both  such  fine  and  imprison- 
ment. [339] 

Sec.  22.     Prostitution. 

Any  Indian  who  shall  practice  prostitution,  or 
who  shall  knowingly  keep,  maintain,  rent  or  lease 
any  house,  room,  tent,  or  other  place  for  the  pur- 
pose of  prostitution  shall  be  deemed  guilty  of  an 
offense  and  upon  conviction  thereof  shall  be  sen- 
tenced to  labor  for  a  period  not  to  exceed  ninety 
days  or  a  fine  of  $180.00,  or  both  such  fine  and  im- 
prisonment. 

Sec  23.    Contagious  and  Infectious  Diseases. 

Any  Indian  who  shall  violate  any  provision  of 
the  Montana  Slate  Public  Health  rules  and  regnla- 
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tions  shall  be  deemed  guilty  of  an  offense  and  upon 
conviction  thereof  shall  be  sentenced  in  the  discre- 
tion of  the  Blackfeet  Court,  such  sentence  not  to 
exceed  that  provided  by  the  said  State  rules  and 
regulations. 

Sec.  24.    Failure  to  Support  Dependent  Persons. 

Any  Indian  who  shall,  because  of  habitual  in- 
temperance or  gambling,  or  for  any  other  reason, 
refuse  or  neglect  to  furnish  food,  shelter,  or  care 
to  those  dependent  upon  him,  including  any  de- 
pendent children  born  out  of  wedlock,  shall  be 
deemed  guilty  of  an  offense  and  upon  conviction 
thereof  shall  be  sentenced  to  labor  for  a  period  not 
to  exceed  three  months,  for  the  benefit  of  such  de- 
pendents. 

Sec.  25.     Failure  to  Send  Children  to  School. 

Any  Indian  who  shall,  without  good  caus<  , 
neglect  or  refuse  to  send  his  children,  or  any  chil- 
dren under  his  care,  to  school  shall  be  deen 
guilty  of  an  offense  and  upon  conviction  thereof 
shall  be  sentenced  to  labor  for  a  period  not  to  ex- 
ceed five  days  or  a  [340]  fine  of  $10.00,  or  both. 

Sec.  26.  Contribution  to  the  Delinquency  of  a 
Minor. 
Any  Indian  who  shall  wilfully  contribute  to  the 
delinquency  of  any  minor  shall  be  deemed  guilty 
of  an  offense  and  upon  conviction  thereof  shall  be 
sentenced  to  labor  for  a  period  not  to  exceed  three 
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months  or  a  fine  of  $180.00,  or  both  such  fine  and 

imprisonment. 

Sec.  27.    Bribery. 

Any  Indian  who  shall  give  any  money,  property 
or  services,  or  anything  else  of  value  to  another 
person  with  corrupt  intent  to  influence  another  in 
the  discharge  of  his  public  duties  or  conduct,  and 
any  Indian  who  shall  accept,  solicit  or  attempt  to 
solicit  any  bribe,  as  above  defined,  shall  be  deemed 
guilty  of  an  offense  and  upon  conviction  thereof 
shall  be  sentenced  to  labor  for  a  period  not  to  ex- 
ceed three  months  or  a  fine  of  $180,  or  both  such 
fine  and  imprisonment.  Any  councilman  convicted 
of  bribery  shall  be  subject  to  expulsion  from  the 
Tribal  Business  Council,  as  provided  in  Article  Y, 
Section  2,  of  the  Constitution  of  the  Blackfeet 
Tribe.  Any  other  tribal  officer  convicted  of  bribery 
shall  be  deprived  of  his  office  by  order  of  the  Court. 

Sec.  28.     Perjury. 

Any  Indian  who  shall  wilfully  and  deliberately. 
in  any  judicial  proceeding  of  the  Court,  falsely 
swear  or  interpret,  or  shall  make  a  sworn  state- 
ment or  affidavit  knowing  the  same  to  be  untrue,  or 
shall  induce  or  procure  another  person  so  to  do. 
shall  be  deemed  guilty  of  [341]  perjury  and  upon 
conviction  thereof  shall  be  sentenced  to  labor  for  a 
period  not  to  exceed  three  months  or  a  fine  of 
$180.00,  or  both. 
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Sec.  29.     False  Arrest. 

Any  Indian  who  shall  wilfully  and  knowingly 
make,  or  cause  to  be  made,  the  unlawful  arrest,  de- 
tention or  imprisonment  of  another  person,  shall  be 
deemed  guilty  of  an  offense,  and  upon  conviction 
thereof  shall  be  sentenced  to  labor  for  a  period  not 
to  exceed  three  months  or  a  fine  of  $180.00,  or  both. 

Sec.  30.     Resisting  Lawful  Arrest. 

Any  Indian  who  shall  wilfully  and  knowingly, 
by  force  or  violence,  resist  or  assist  another  per- 
son to  resist  a  lawful  arrest  shall  be  deemed  guilty 
of  an  offense  and  upon  conviction  thereof  shall 
be  sentenced  to  labor  for  a  period  not  to  exceed 
fifteen  days  or  a  fine  of  $30,  or  both. 

Sec.  30.    Refusing  to  Aid  Officer. 

Any  Indian  who  shall  neglect  or  refuse,  when 
called  upon  by  any  Indian  Police  or  other  police 
officer  of  the  Blackfeet  Tribe  or  the  United  States 
Indian  Service,  to  assist  in  the  arrest  of  any  per- 
son charged  with  or  convicted  of  any  offense  or  in 
securing  such  offender  when  apprehended,  or  in 
conveying  such  offender  to  the  nearest  place  of  con- 
finement shall  be  deemed  guilty  of  an  offense,  and 
upon  conviction,  shall  be  sentenced  to  labor  for  a 
period  not  to  exceed  ten  days  or  a  fine  of  $20.00,  or 
both  such  fine  and  imprisonment. 

Sec.  32.    Escape. 

Any   Indian,   who,   being  in    lawful    custody,    for 
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[342]  any  offense,  shall  escape  or  attempt  to  escape 
or  who  shall  permit  or  assist  or  attempt  to  permit 
or  assist  another  person  to  escape  from  lawful  cus- 
tody shall  be  deemed  guilty  of  an  offense,  and  upon 
conviction  thereof  shall  be  sentenced  to  labor  for  a 
period  not  to  exceed  three  months  or  a  fine  of 
$180.00,  or  both. 

Sec.  33.  Disobedience  to  Lawful  Orders  of  Court. 
Any  Indian  who  shall  wilfully  disobey  any  order, 
subpoena,  warrant  or  command  duly  issued,  made 
or  given  by  the  Blackfeet  Indian  Court  or  any 
officer  thereof  shall  be  deemed  guilty  of  an  offense 
and  upon  conviction  thereof  shall  be  fined  in  an 
amount  not  exceeding  $180.00,  or  sentenced  to  labor 
for  a  period  not  to  exceed  three  months. 

Sec.  34.     Attempted  Rape. 

Any  Indian  who  shall  wilfully  and  knowingly  by 
force  or  violence  attempt  to  rape  another  or  assist 
in  permitting  an  attempted  rape  shall  be  deemed 
guilty  of  an  offense  and  upon  conviction  thereof 
shall  be  sentenced  to  Labor  for  a  period  not  to  ex- 
ceed ninety  days  or  a  fine  of  $180  or  both  such  fine 
and  imprisonment. 

Chapter  6 

Law  Enforcement 

Sec.  1.     Police  Officers. 

The  ordinances  of  the  Blackfeet  Indian  Tribe 
shall  be  enforced  by  any  duly  qualified  enforcement 
officer. 
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Sec.  2.     Police  Commissions. 

The  Tribal  Business  Council  may  issue  police 
commissions  either  to  persons  employed  by  the  In- 
dian [343]  Service,  to  other  members  of  the  tribe 
properly  qualified  for  the  performance  of  police 
duties,  or  to  any  other  law  enforcement  officer. 

Sec.  3.    Duties  of  Police. 

Police  officers  of  the  Blackfeet  Tribe  shall  be  of- 
ficers of  the  Blackfeet  Indian  Court,  and  shall  ex- 
ecute all  orders  of  the  Court  and  all  ordinances  and 
resolutions  of  the  Tribal  Business  Council. 

Sec.  4.     Law  Enforcement. 

All  resolutions  and  ordinances  of  the  Tribal  Busi- 
ness Council  shall  be  faithfully  enforced  by  of- 
ficers of  the  Tribe,  including  the  judges,  regardless 
of  their  personal  opinions  as  to  the  wisdom  or  con- 
stitutionality of  such  resolutions  or  ordinances. 

Sec.  5.     Extradition. 

The  Chairman  of  the  Tribal  Business  Council 
may  order  the  return  to  any  other  jurisdiction  of 
any  person  accused  of  crime  therein,  and  may  re- 
quest the  authorities  of  other  jurisdictions  to  re- 
turn to  the  Blackfeet  Indian  Reservation  persons 
accused  or  convicted  of  crime  who  have  lied  from 
the  jurisdiction  of  the  Blackfeet  Indian  Court. 
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Chapter  7 

Legal  Forms 

Form  No.  1 
Criminal  Complaint 
Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

Blackfeet  Indian  Tribe 
vs. 

,  Defendant 

The  above  named  defendant  is  charged  by  this 

[344]  with  the  offense  of  in  violation 

of  Sec.  .  . . ,  Chapter  . . . ,  Law  and  Order  Code  of 
the  Blackfeet  Tribe,  to-wit :    the  said  defendant  did 

on  or  about  the  .  .  .  day  of ,  19 .  .  within  the 

Blackfeet  Indain  Reservation 

and  against  the  peace  and  dignity  of  the  Blackfeet 
Indian  Tribe. 

(Signed)  

Complaining  Witness 
Witnessed 


(Judge  of  the  Blackfeet  Indian  Court  or  Superin- 
tendent of  the  Blackfeet  Indian  Agency) 

Dated :     

Personal  History  of   Defendant:      (To  be  filled 
out  by  Clerk  of  Court) 

Occupation 

No  of  :  ■  \ '.'■' 

Condil :  
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Previous  Arrests  and  Convictions 

Name  and  address  of  witnesses: 


Form  No.  1A 

Notice  of  Action 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

vs. 
,  Defendant 

To ,  Defendant. 

You  are  hereby  notified  that  the  attached  com- 
plaint has  been  filed  against  you  and  you  are  here- 
with [345]  ordered  to  appear  in  Court  at , 

to  answer  to  such  complaint  on  this day  of 

,19.... 

Dated : 

Judge  of  the  Blackfeet  Indian  Court,  Blackfeet  In- 
dian Reservation. 

I  have  this  day  served  the  above  order  upon  the 
above  named  defendant. 

Dated: 

Officer's  Signature 
Title 
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Form  No.  2 

Civil  Complaint 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

,  Complainant 

vs. 

,  Defendant 

The  above-named  complainant,  complaing  of  the 
defendant,  declares: 

By  reason  of  the  foregoing  facts,  the  complainant 
demands  that  the  defendant  shall  be  adjudged  to 
make  just  redress. 

Complainant 
Witnessed  : 

(Judge  of  the  Blackfeet  Indian  Court  or  Superin- 
tendent of  the  Blackfeet  Indian  Agency) 

Dated:  

Form  No.  3 
Subpoena 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

vs. 

[346] 

To 
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You  are  hereby  commanded  to  appear  before  the 

above-entitled  court  at  on  the  

day  of ,  19 .  . ,  at o'clock  .  . M., 

to  serve  as in  the  above-entitled 

case.     Failure  to  obey  this  subpoena,  without  good 
cause,  makes  you  liable  to  prosecution. 

Dated :   

Judge  of  the  Blackfeet  Indian 
Court 

Clerk  of  the  Blackfeet  Indian 
Court 

Form  No.  4 
Warrant  to  Apprehend 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

Blackfeet  Indian  Tribe 
vs. 

,  Defendant 

To  any  Indian  Police,  Police  Officer  of  the  Black- 
feet Indian  Tribe,  or  Officer  of  the  United 
States  Indian  Service: 

Whereas  a  complaint  has  been  filed  in  the  above- 
entitled  court  charging  that  the  offense  of 

in  violation  of  Sec ,  Chapter    Law 

and  Order  Code  of  the  Blackfeet  Tribe,  has  been 
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committed  and  accusing  the  above  named  defend- 
ant thereof,  you  are  commanded  to  apprehend  and 
bring  the  said  defendant  before  a  judge  of  this 
Court  to  show  cause  why  he  should  not  be  held  for 
trial. 

Dated:   


Judge  of  the  Blackf  eet  Indian 
Court  [347] 

Received  the  within  warrant  on  the   day 

of ,  19 .  . ,  and  executed  the  same  on  the 

......  day  of   ,  19 .  . ,  by  arresting  the 

within  named  defendant  at   and  now 

have  him  before  the  court  as  commanded. 

Dated :  


(Officer's  Signature) 
(Title) 


Form  No.  5 
Search  Warrant 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

To  any  Indian  Police,  Police  Officer  of  the  Black- 
feel  Indian  Tribe,  or  Officer  of  the  United 
3  ates  Indian  Service : 
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A    complaint    having    been    filed    before    me    by 

charging  that  certain  property, 

to-wit :     

is  in  the  possession  of at  the  fol- 
lowing described  place,  to-wit: 

in  violation  of  Sec ,  Chapter    ,  Law 

and  Order  Code  of  the  Blackf eet  Tribe. 

You  are  therefore  commanded  to  make  immedi- 
ate search  of  the  person  or  premises  described 
above  for  the  following  described  property,  to-wit: 

and  if  the  same  be  found  or  any  part  thereof  to 

arrest  the  said and  bring  him  and 

the  property  before  [348]  a  judge  of  this  Court  to 
show  cause  why  he  should  not  be  held  for  trial. 

Date : 


Judge  of  the  Blackfeet  Indian 
Court 

Return 

Received  the  within  warrant  on  the   day 

of ,  19.  .,  and  executed  the  same  on 

the  . day  of 19... 


(Title) 
Dated  this dav  of If) .  . . 
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Form  Xo.  6 

Bond 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

Blackfeet  Indian  Tribe 
vs. 

,  Defendant 

Be  it  remembered,  that  the  undersigned  bonds- 
men upon  their  word  of  honor  promise  and  agree : 

That  if  the  above  named  defendant  fails  to  ap- 
pear personally  before  the  above  entitled  court,  on 
the  ......  day  of ,  19 .  . ,  there  to  an- 
swer to  a  complaint  duly  filed  against  him,  and  at 
such  other  time  or  times  as  he  may  be  ordered  by 
the  Court  until  final  disposition  of  the  case,  the  un- 
dersigned bondsmen  will  forfeit  the  amount  of  bond 
set  by  the  Chief  Judge  and  this  bond  may  be  col- 
lected through  any  moneys  on  deposit  of  which  may 
become  deposited  to  his  credit  in  the  Agency  Office. 

[349] 

Signed 

Signed 

Signed  and  agreed  to  before  me  this  ....  day  of 
,19... 

Judge  of  the  Blackfeet  Indian 
Court 
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Form  No.  7 

Temporary  Commitment 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

Blackfeet  Indian  Tribe 

vs. 

,  Defendant 

To  the  Keeper  of  the  Jail  of  the  Blackfeet  Indian 
Tribe : 

Whereas  the  above  named  defendant  has  been 
lawfully  arrested  and  is  now  before  the  Court;  and 
whereas  good  cause  has  been  shown  why  he  should 
be  detained  until  the  final  hearing  and  decision  of 
his  case,  you  are  hereby  commanded  to  receive  the 
above-named  defendant  in  custody  and  hold  him 
until  the  next  session  or  further  order  of  the  court. 


Judge  of  the  Blackfeet  Indian 


Court 
Dated : 
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Form  Xo.  8 
Final  Commitment 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

Blackfeet  Indian  Tribe 

vs. 

,  Defendant 

To  the  Keeper  of  the  Jail  of  the  Blackfeet  Indian 
Tribe : 

The  above-named  defendant  having  this  day  been 
found  guilty  of  violation  of  Sec.  .  .  . ,  Chapter  . . . , 
[350]  Law  and  Order  Code  of  the  Blackfeet  Tribe, 

by  committing  the  offense  of ,  I  have 

adjudged  that  he  serve   in  jail.     You 

are  therefore  commanded  to  receive  him  in  custody 
for  the  period  stated  unless  otherwise  ordered  by 
the  Court. 


Judge  of  the  Blackfeet  Indian 

Court Jurisdiction 

Dated: 
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Form  No.  9 

Judgment  Order 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

vs~. 

,  Defendant 

The  above-entitled  case  having  been  heard  before 
this  Court,  judgment  is  this  day  rendered  to  the 
following  effect 

Judge  of  the  Blackfeet  Indian 

Court 
Dated :   

Satisfaction  of  Judgment 
Satisfaction   of   the    above    judgment    is    hereby 
acknowledged. 

Dated:   

Name  of  Party,  Policeman  or 
Jailer 
Recorded 
Dated: 

Clerk  of  the  Blackfeet  Indian 
Court  [351] 
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Form  No.  10 

Probation  Pledge 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

Blackfeet  Indian  Tribe 

vs. 

,  Defendant 

I,  the  undersigned,  having  been  sentenced  by  the 

above  Court  on  this  day,  the  ■ day  of , 

19 ... ,  for  violation  of  Sec ,  Chapter  . . .  . ,  Law 

and  Order  Code  of  the  Blackfeet  Indian  Tribe,  for 

committing  the  offense  of  ,  and  not 

having  been  previously  sentenced  by  this  Court  for 
any  offense,  agree,  upon  the  suspension  of  this  sen- 
tence, not  to  violate  any  law  of  regulation  of  the 
Blackfeet  Indian  Tribe,  or  of  the  United  States,  or 
otherwise  wilfully  engage  in  any  misconduct  during 
the  term  of  this  probation,  which  shall  expire  on 
the day  of ,  19 .  . . 

Agreed. 


Prisoner 

Order  of  the  Court 

The  above  named  prisoner  having  signed  the  fore- 
going agreement,  is  hereby  allowed  his  freedom  un- 
der the  terms  set  forth. 

Dated :   


Judge  of  the  Blackfeet  Indian 
Court  [352] 
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Form  No.  11 
Parole  Agreement 

Blackfeet  Indian  Court 
Blackfeet  Indian  Reservation 

Blackfeet  Indian  Tribe 

vs. 

,  Defendant 

I,  the  undersigned,  having  served   one  half  the 
sentence  imposed  upon  me  by  the  above  Court  on 

the  ....  day  of ,  19 .  . ,  for  violation  of 

Sec ,  Chapter   . . . . ,  Law  and  Order  Code  of 

the  Blackfeet  Indian  Tribe,  for  committing  the  of- 
fense of  ,  agree,  upon  release, 

not  to  violate  any  law  or  regulation  of  the  Black- 
feet Indian  Tribe  or  of  the  United  States,  or  other- 
wise wilfully  engage  in  any  misconduct  during  the 

term  of  this  parole  which  shall  expire  on  the 

day  of ,  19 .  . . 

Agreed. 


Prisoner 
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Defendants'  Exhibit  No.  18— (Continued) 
Order  of  the  Court 

To  the  Keeper  of  the  Jail  of  the  Blackfeet  Indian 
Tribe : 

The  above  named  prisoner  having  signed  the 
foregoing  agreement,  you  are  hereby  ordered  to  re- 
lease him  from  custody,  forthwith. 

Dated: 


Judge  of  the  Blackfeet  Indian 
Court  [353] 


Cross  Examination 
By  Mr.  Allan: 

Q.  Mr.  Kennerly,  this  Law  and  Order  Code  is 
the  Criminal  Code  of  the  Blackfeet  Indian  Reser- 
vation, is  it  not'?  A.     That  is  right. 

Q.  And  it  applies  and  the  jurisdiction  is  con- 
current with  the  District  Court  of  the  United 
States,  or  in  the  Tribal  Indian  Court,  is  that 
correct  ? 

A.  Why,  I  guess  so, — my  interpretation  as  given 
ns  by  the  Department  of  the  Interior,  I  think  it 
specifically  gives  this  power  to  the  Tribal  Council. 

Q.  Section  fifteen  in  relation  to  trespass  is  a 
form  of  provision  to  prohibit  trespassing  on  culti- 
vated lands,  or  enclosed  lands,  isn't  that  correct? 

A.     Thai   is  right. 
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Q.     It  has  no  relation  to  range  country? 

A.     May  I  explain  why? 

Q.  No,  we  will  take  the  regulation  as  it  is.  It 
is  your  understanding  that  the  District  Court  of 
the  United  States  would  not  have  concurrent  juris- 
diction in  matters  that  are  covered  by  this  Law 
and  Order  Code?  A.     That  is  right. 

Q.  You  could  be  mistaken  about  that,  could  you 
not  ?  A.     It  is  possible. 

Witness  excused. 
Defendants  rest. 

The  Court:     Any  rebuttal? 

Mr.  Allan:     Yes.  [354] 


Whereupon 

ALBERT  E.  STEPHENSON 

was  recalled  in  rebuttal  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Allan: 

Q.  Will  you  point  out  the  fenced  portion  in  rela- 
tion to  the  Onstad  cattle,  on  the  range  that  we 
have  been  discussing  here  in  relation  to  the  Black- 
feet  Indian  country? 

A.     I  will  have  to  identify  that  from  the  plat. 
Mr.  Allan:     Well,  I  will  call  Mr.  Girard. 
Witness  excused. 
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Whereupon 

CHARLES  GIRARD, 

a  witness  recalled  in  rebuttal,  testified  as  follows : 

Direct  Examination 
By  Mr.  Allan: 

Q.  Will  you  point  on  the  map  with  reference  to 
the  plat  here,  the  fenced  portion  of  the  land  that 
was  used  by  the  Onstad  cattle? 

A.     It  is,  3610  here  (Indicating). 

Q.     That  is  3610  on  exhibit  two? 

A.  It  takes  in  sections  seventeen  and  eighteen; 
fenced  in  here  (Indicating).  There  is  a  lot  or  two 
in  there  that  is  under  farm,  but  the  rest  of  that 
up  in  there ;  it  is  patented  land. 

Q.     And  how  much  of  that  land  is  fenced  ? 

A.  I  would  say  two  sections  and  a  half, 
approximately. 

Q.  In  relation  to  the  Lewis  land,  to  the  Fred 
Lewis  land,  how  much  of  that  land  is  fenced? 

A.  All  in  Unit  twenty-nine  is  under  fence 
which  is  [355]  the  Fred  Lewis  Unit ;  they  run  cattle 
and  horses,  on  Unit  twenty-nine. 

Q.  And  are  there  any  particular  Units  that 
you  have  in  mind  that  are  in  this  vicinity? 

A.     Unit  one  eighteen  is  under  fence. 

Q.     What  about  the  land  around  Buffalo  Lake? 

A.  The  land  around  Buffalo  Lake,  the  south 
boundary  of  LTnit  twenty-eight,  twenty-seven, 
thirty-two,  and  one  twenty-eight  is  fenced,  the  south 
boundary.     Then  the  cast  boundary  of  one  twenty- 
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eight  is  fenced,  and  there  is  a  fence  between  Unit 
twenty-seven  and  thirty-two  running  north  and 
south.  Unit  one  seventy-seven  is  under  fence,  and 
this  hundred  and  thirteen,  Unit  eighty-one,  Unit 
number  two,  Unit  forty-five,  part  of  Unit  one  sixty- 
six  is  fenced.  I  think  that  is  about  all  I  can  recall 
offhand. 

Cross-Examination 
By  Mr.  McCabe : 

Q.  How  many  Units  are  there  altogether  in  the 
Blackfeet  Indian  Reservation? 

A.  Well,  under  the  new  terms  there  would  be 
some  three  hundred  and  twenty  or  three  hundred 
and  twenty-five,  I  think  they  are  not  all  completed 
and  we  don't  know  for  sure. 

Q.  And  the  only  ones  that  have  been  fenced  en- 
tirely around  or  part  of  them,  are  the  Units  you 
have  enumerated,  that  you  have  spoken  of? 

A.  There  is  some  more  land  around,  but  I  can- 
not recall  it  offhand  that  is  under  fence. 

Q.  But  this  land  that  is  under  fence,  is  further 
[356]  removed  from  Unit  number  twelve,  is  it  not  ! 

A.  This  land  along  here,  which  is  along  the 
south  boundary  of  number  twenty-seven,  twenty- 
eight  and  thirty-two  one  hundred  and  twenty-eight, 
which  lies  north  of  Unit  twelve  a  mile  and  a  half 
there  is  fenced  and  goes  on  south  to  the  river  from 
Unit  twelve.  The  land  along  the  river  is  fenced, 
the  ranches  on  the  Cut  Bank  Creek. 

Q.  And  that  is  fenced  on  how  many  sides  to 
the     south     boundary     of     sections     twenty-seven. 


360  Biran  Connolly,  et  al.,  vs. 

(Testimony  of  Charles  Girard.) 

twenty-eight,    thirty-two    and    one    hundred    and 

twenty-eight  ? 

A.  The  fence  starts  here  (indicating)  on  the 
north  and  south  line  between  thirty-two. 

Q.  That  is  down  to  the  south  boundary  of  those 
units  ? 

A.  Yes,  this  is  the  Fred  Lewis  fence.  The 
boundary  between  twenty-eight  and  twenty-nine  is 
the  Fred  Lewis  fence  which  goes  down  to  the  south 
end  of  unit  twenty-nine. 

Q.  Is  that  a  surrounding  fence,  or  just  fenced 
on  one  side"? 

A.     LTnit  twenty-nine  is  fenced  completely. 

Q.     And  that  is  away  up  in  township  eleven? 

A.     Yes,  in  township  thirty-five,  range  eleven. 

Q.     Range  eleven?  A.     Yes. 

Q.  And  this  land  involved  in  this  action  is  all  in 
townships  nine  and  ten,  thirty-four  and  thirty-five 
north,  ranges  nine  and  ten? 

A.     It  is  fenced  here.     (Indicating.) 

Q.  And  that  is  just  on  one  side  of  those  units, 
the  fence  is  on  the  south  side  of  the  units,  thirty, 
[357]  twenty-seven,  thirty-two  and  one  hundred  and 
twenty-eight,  is  the  only  side  fenced. 

A.  On  Unit  one  hundred  and  twenty-eight  there 
is  some  of  it  that  is  not  under  fence,  but  the  greatest 
part  of  it  is  under  fence. 

Q.     So  that  there  is  an  open  fence  on  some  side? 

A.  It  is  not  open  fence,  it  is  enclosed  to  the 
east,  and  south  and  west. 

o.     When  <\>(\  von  examine  the  fence  last? 
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A.  I  have  been  through  that  country  for  the 
last  five  years. 

Q.  In  1941,  did  you  observe  that  fence  as  to  its 
condition  ? 

A.  Some  of  that  is  new  fence  which  has  been 
put  in  in  the  last  three  or  four  years. 

Q.  So  that  in  1941,  at  the  time  the  alleged  tres- 
pass, there  was  a  part  of  this  that  was  not  fenced 
at  all? 

A.     This  was  all  fenced  here  (indicating). 

Q.     Just  on  the  south  side  and  west  side6? 

A.     This  fence  has  been  there  for  some  years. 

Q.     On  the  south  and  west  sides'? 

A.  Most  of  it  on  the  east  side  has  been  there 
for  some  time. 

Q.  How  many  miles  of  fencing  would  you  say 
there  is  on  the  east  and  south  and  west  sides  of 
those  units,  numbers  twenty-eight,  twenty-seven, 
thirty-two  and  one  hundred  and  twenty-eight? 

A.  I  haven't  got  it  figured  up,  I  would  have  to 
stop  to  figure  it. 

Q.  Just  approximately.  Just  give  us  an  ap- 
proximation? [358] 

A.  There  must  be  thirty  miles  or  more  of  fenc- 
ing in  there. 

Q.  And  in  1941,  did  you  ride  all  around  thai 
thirty  miles  of  fence? 

A.     Well,  I  have  been  through  the  country  for 
years.     I  live  there.    I  know  the  country  from  one 
part  to  the  other.     I  never  made  a   special   h 
around  to  see  how  much  fence  was  there. 
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Q.  So  that  whether  or  not  that  fence  was  all  up 
at  the  time,  in  1941  or  not,  you  don't  know? 

A.     There  is  bound  to  be  some  down,  I  guess. 

Q.  You  don't  know  whether  it  was  all  kept  up, 
or  some  of  it  came  down? 

A.  I  know  some  of  these  Units  always  kept  their 
fence  up,  in  order  to  keep  stock  out.  Some  of  this 
is  old  fence  around  here  (Indicating). 

Mr.  McCabe :  May  I  ask  this  question,  a  question 
that  I  overlooked  this  morning? 

The  Court:     Yes. 

Q.  Did  you  say  that  Mr.  Connolly,  this  morning, 
had  Swanson's  cattle  in  1942? 

A.     The  cattle  were  out  there,  I  never  made  any 
notes  on  it.    I  could  have  been  wrong  on  the  date,  I 
don't  have  any  notes  on  it. 
Government  rests. 

The  Court:  How  much  time  wTill  you  want  to 
furnish  briefs. 

Mr.  Allan:  I  would  like  to  have  at  least  thirty 
days  after  we  receive  the  transcript  to  [359]  furnish 
our  brief. 

The  Court:  We  will  make  it  thirty  days  on  a 
side.  If  Mr.  Allan  is  crowded  he  will  be  allowed 
more  time,  of  course. 

That  is  all. 

[Endorsed] :     Filed  Sept.  20,  1944.  [360] 
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Thereafter,  on  September  20,  1944,  a  Designation 
of  Contents  of  Record  on  Appeal  was  duly  filed 
herein,  in  the  words  and  figures  following,  to-wit : 

[361] 

In  the  District  Court  of  the  United  States 

In  and  For  the  District  of  Montana 

Great  Falls  Division 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BIRAN  CONNOLLY  and  DANIEL  CONNOLLY. 

Defendants. 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  OF  DEFENDANTS  BRIAN 
CONNOLLY  AND  DANIEL  CONNOLLY 

Whereas,  the  defendants  Brian  Connolly,  also 
known  and  referred  to  as  Biran  Connolly,  and 
Daniel  Connolly,  have  heretofore  tiled  Notice  of 
Appeal  in  the  above  entitled  action  to  the  United 
States  Circuit  Court  of  Appeals  of  the  Ninth  Cir- 
cuit from  the  Judgment  rendered  and  entered  in 
the  above  entitled  action  on  the  24th  day  of 
cember,  1943: 

Now  Therefore,  the  said  appellants  do  hereby 
designate  the  following  portions  of  the  record,  pro- 
ceedings and  evidence  to  be  contained  in  the  Record 
of  Transcript  on  Appeal  of  the  above  entitled  cause 
on  appeal  and  respectfully  request  same  be  in- 
corporated in  the  said  Transcript  on  Appeal, 
to-wit : 
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1.  Plaintiff's  Complaint. 

2.  Summons,  and  the  Order  of  the  Court  to 
show  cause,  dated  November  22,  1941. 

3.  Preliminary  injunction. 

4.  Separate  answer  of  Daniel  Connolly. 

5.  Amended  answer  of  Brian  Connolly. 

6.  Motion  of  Plaintiff  to  strike  parts  and  por- 
tions of  the  amended  answer  of  Brian  Connolly. 

7.  Order  granting  and  allowing  motion  of  Plain- 
tiff to  strike  portions  of  amended  answer  of  Brian 
Connolly.  [362] 

8.  Petition  for  Order  modifying  injunction. 

9.  Order  modifying  injunction. 

10.  Transcript  of  the  proceedings  at  the  trial 
of  said  cause,  including  and  embracing  all  testi- 
mony given  and  offered  and  all  rulings  of  the  Court 
and  all  exhibits  offered  in  evidence  at  said  trial. 

11.  Written  opinion  of  the  Court. 

12.  Court's  Findings  of  Fact  and  Conclusions 
of  Law. 

13.  Judgment. 

14.  Writ  of  Injunction. 

15.  Notice  of  Entry  of  Judgment. 

16.  Notice  of  intention  of  Daniel  Connolly  to 
move  for  a  new  trial. 

17.  Motion  of  Daniel  Connolly  for  a  new  trial. 

18.  Notice  of  intention  of  Brian  Connolly  to 
move  for  a  new  trial. 

19.  Motion  of  Brian  Connolly  for  a  new  trial. 

20.  Affidavit  of  Brian  Connolly  in  support  of 
motion  for  a  new  trial. 

21.  Order  denying  motions  for  a  new  trial. 
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22.  Notice  of  Appeal. 

23.  Bond  on  Appeal. 

24.  Entry  on  Civil  docket  as  to  names  of  parties 
to  whom  Clerk  mailed  copies  of  Notice  of  Appeal 
and  Bond  on  Appeal  with  date  of  mailing. 

25.  Designation  of  contents  of  record  on  appeal. 

26.  Please  endorse  respective  dates  of  filing  of 
the  foregoing  several  proceedings  in  the  above 
Court. 

Dated  this  20th  day  of  September,  1944. 
E.  J.  McCABE 
S.  J.  RIGNEY 
Attorneys  for  Appellants  Brian  Connolly  and  Dan- 
iel Connolly.  [363] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MAILING 

United  States  of  America, 
State  of  Montana, 
County  of  Cascade — ss. 

E.  J.  McCabe,  being  first  duly  sworn,  upon  his 
oath  deposes  and  says: 

That  he  is  one  of  the  attorneys  of  record  for  the 
defendants  in  the  above  entitled  action  and  resides 
and  maintains  his  office  at  Great  Falls,  Montana ; 
and 

That  John  B.  Tansil,  United  States  District  At- 
torney for  the  District  of  Montana  is  the  attorney 
for  the  plaintiff  in  said  action  and  resides  and 
maintains  his  office  at  Billings,  Montana ; 
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That  affiant  on  the  20th  day  of  September,  1944, 
placed  a  true  copy  of  the  annexed  Designation  of 
Contents  of  Record  on  Appeal  of  Defendants  Brian 
Connolly  and  Daniel  Connolly  in  a  securely  sealed 
envelope  addressed  to  said  John  B.  Tansil,  Esq., 
United  States  District  Attorney,  Billings,  Montana, 
and  deposited  said  envelope,  with  postage  thereon 
fully  prepaid,  in  the  United  States  Post  Office  at 
Great  Falls,  Montana,  for  transmission  and  de- 
livery in  due  course  of  mail  to  the  above  named 
attorney  for  plaintiff. 

E.  J.  McCABE 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  September,  1944. 

[Seal]  PEARLIE  E.  LAULO 

Notary  Public  for  the  State  of  Montana.    Residing 
at  Great  Falls,  Montana. 

My  commission  expires  April  28,  1945. 

[Endorsed] :     Filed  Sept.  20,  1944.  [364] 


Thereafter,  on  September  23,  1944,  a  Stipulation 
to  Amend  Bond  on  Appeal  was  duly  filed  herein, 
in  the  words  and  figures  following,  to-wit:  [365] 

[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  the  above  entitled  action  by  and 
through  their  respective  attorneys  that  the  annexed 
certificate    of    L.    A.    Boe,    as    deputy    assessor    of 
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Glacier  County,  Montana,  may  be  attached  to  the 
bond  on  appeal  heretofore  filed  in  the  above  entitled 
action  by  the  Defendants  and  Appellants,  Brian 
Connolly,  also  known  as  Biran  Connolly,  and  Dan- 
iel Connolly,  as  a  substitute  and  corrected  certificate 
in  lieu  of  the  certificate  executed  by  Assessor  Ed- 
ward Murphy  and  for  the  purpose  of  correcting  an 
error  in  value  of  property  of  Jack  Loring  stated 
in  said  certificate  of  Assessor  Edward  Murphy. 

Dated  this  22nd  day  of  September,  1944. 
E.  J.  McCABE 
S.  J.  RIGNEY, 

Attorneys  for  defendants  and 
appellants. 
JOHN  B.  TANSIL 

United  States  Attorney. 
By   MERLE  C.  GROENE 

Assistant  United  States 
Attorney.  [366] 

State  of  Montana, 
County  of  Glacier — ss. 

I,  L.  A.  Boe,  do  hereby  certify  and  declare,  as 
follows,  to-wit: 

That  I  am  the  duly  appointed,  qualified  and  act- 
ing Deputy  Assessor  of  Glacier  County,  Montana. 
and  that  Ida  Johnson  Connolly  and  Jack  Loring, 
the  Sureties  named  in  the  within  and  foregoing 
Bond  on  Appeal,  appear  as  owners  of  real  estate 
and  personal  property  upon  the  assessment  and  tax- 
records  of  Glacier  County,  Montana,  in   value  as 
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follows :  Ida  Johnson  Connolly,  the  sum  of  Eleven 
Hundred  Twenty  ($1120.00)  Dollars,  Jack  Loring, 
the  sum  of  Thirty  Eight  Hundred  and  Thirty-five 
($3835.00)  Dollars. 

In  Witness  Whereof,  I  hereunto  subscribe  my 
name  as  Deputy  Assessor  aforesaid  on  this  20th  day 
of  September,  1944. 

L.  A.  BOE 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  September,  1944. 

[Seal]  S.  J.  RIGNEY 

Notary  Public  for  the  State  of  Montana,  residing 
at  Cut  Bank. 

My  commission  expires  Feb.  6,  1945. 

[Endorsed] :     Filed  Sept.  23,  1944.  [367] 


In  the  District  Court  of  the  United  States 

In  and  For  the  District  of  Montana 

Great  Falls  Division 

CLERK'S    CERTIFICATE    TO    TRANSCRIPT 
OF  RECORD 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  The  Honorable,  The  United 
Stntes  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  that  the  foregoing  volume  consisting  of 
368  pages,  numbered  consecutively  from  1  to  368 
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inclusive,  constitutes  a  full,  true  and  correct  tran- 
script of  all  portions  of  the  record  in  case  number 
305,  United  States  of  America  vs.  Brian  Connolly 
and  Daniel  Connolly,  designated  by  the  parties  as 
the  record  on  appeal  therein,  as  appears  from  the 
original  records  and  files  of  said  court  in  my  cus- 
tody as  such  Clerk. 

I  further  certify  that  the  costs  of  said  transcript 
amount  to  the  sum  of  Sixty  and  40/100ths  ($60.40) 
and  have  been  paid  by  the  appellant. 

Witness  my  hand  and  the  seal  of  said  court  at 
Great  Falls,  Montana,  this  4th  day  of  October, 
A.  D.  1944. 

[Seal]  H.  H.  WALKER, 

Clerk,  U.  S.  District  Court, 
District  of  Montana. 
By   C.  G.  KEGEL 
Deputy. 


[Endorsed]:  No.  10890.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Brian 
Connolly  and  Daniel  Connolly,  Appellants,  vs. 
United  States  of  America,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Montana. 

Filed  October  9,  1944. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court   of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10890 

BIRAN  CONNOLLY  and  DANIEL  CONNOLLY, 

Appellants, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

DESIGNATION  OF  PARTS  OF  THE  RECORD 
TO  BE  PRINTED  AND  STATEMENT  OF 
POINTS  ON  WHICH  THE  APPELLANT 
BIRAN  CONNOLLY  INTENDS  TO  RELY 
ON  APPEAL 

To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 

I. 

You  will  please  be  advised  that  the  appellant 
Biran  Connolly,  also  known  as  Brian  Connolly,  does 
hereby  designate  for  printing  in  the  appeal  of  the 
above  case  the  entire  transcript  of  the  record  for- 
warded to  you  by  the  Clerk  of  the  United  States 
Court  for  the  District  of  Montana  in  the  above 
entitled  action,  together  with  this  designation  of 
parts  of  the  record  to  be  printed  and  the  statement 
of  points  on  which  the  appellant  intends  to  rely  on 
appeal  filed  in  the  above  entitled  action  on  appeal. 

II. 
The1  above  named  appellant   Biran  Connolly,  also 
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known  as  Brian  Connolly,  does  hereby  make  and 
file  this  statement  of  points  on  which  he  intends 
to  rely  on  appeal  of  the  above  action:  1.  The  com- 
plaint in  this  action,  in  brief,  charges  the  two  ap- 
pellants, defendants  below,  members  of  the  Black- 
feet  Indian  tribe  and  wrards  of  the  United  States, 
with  willfully  causing  and  allowing  approximately 
two  hundred  sixty  head  of  cattle  and  seventy  five 
head  of  horses  owned  by  them  to  trespass  upon 
certain  allotted  lands  and  premises,  particularly 
described,  of  the  Blackfeet  Indian  Reservation  in 
Montana.  Compensatory  damages  for  injury  to 
lands  and  grasses  growing  thereon  and  injunctive 
relief  was  prayed. 

The  amended  answer  of  appellant  Biran  Connolly 
denied  the  trespass  and  for  further  affirmative 
defenses  alleged  substantially  the  following: 

(a)  That  lie  owned  an  uon  and  off"  grazing 
permit  from  appellee  which  in  effect  permitted 
him  to  graze  255  head  of  cattle  for  a  twelve  month 
period  or  510  head  of  cattle  for  a  six  month  period 
on  lands  within  said  Indian  Reservation  and  that 
he  in  fact  grazed  not  to  exceed  309  head  on  such 
land  for  not  more  than  six  months,  and  that  during 
the  time  alleged  in  the  complaint  he  had  other  ad- 
ditional lands  in  his  possession  and  control  for 
pasturing  and  grazing  his  livestock  and  if  any  of 
his  livestock  entered  upon  other  land  on  the  reser- 
vation same  did  so  without  his  knowledge,  and  in 
any  event  the  total  number  of  such  livestock  did 
not  exceed  the  number  defendant  had  the  right  to 
graze  upon  the  said  Indian   Reservation. 
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(b)  That  the  lands  described  in  the  complaint 
as  having  been  trespassed  upon  are  open  unfenced 
lands  chiefly  valuable  for  grazing  purposes  and 
that  he  had  a  vested  right,  in  common  with  all  other 
members  of  the  Blackfeet  Tribe,  to  permit  live- 
stock owned  individually  to  graze  upon  all  un- 
fenced land  of  the  Blackfeet  Indian  Reservation 
by  virtue  of  the  treaty  of  1855  made  between  the 
United  States  and  the  Blackfeet  Indian  Tribe  and 
that  such  grazing  right  in  members  of  the  tribe 
has  been  at  all  times  since  recognized  by  the  Ap- 
pellee and  said  Tribe  until  the  commencement  of 
the  above  action. 

(c)  That  from  time  immemorial  there  has  been 
a  well  established  custom  recognized  as  law  among 
the  members  of  the  Blackfeet  Indian  Tribe  of  each 
tribal  member  having  a  vested  right  of  allowing 
his  livestock  to  roam  at  large  and  graze  upon  the 
unfenced  lands  to  which  the  tribe  claimed  the  right 
of  occupancy  and  that  such  right  is  a  valuable  one, 
the  exercise  of  which  is  guaranteed  to  said  Biran 
Connolly  as  a  member  of  said  tribe,  by  the  consti- 
tution, treaties  and  laws  of  the  United  States. 

The  trial  court,  upon  motion  of  the  Appellee, 
struck  from  the  amended  answer  the  allegations 
showing  it  was  the  custom  and  practice  of  the 
United  States  and  permittees  under  "on  and  off" 
grazing  permits  of  the  character  of  the  Biran  Con- 
nolly grazing  permit  to  increase  the  number  of 
livestock  grazed  by  the  permittee  proportionately 
as  the  actual  grazing  period  of  livestock  was  de- 
creased in  each  twelve  month  period,  and  the  trial 
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court  also  struck  from  said  amended  answer  the 
allegations  of  the  existence  of  the  right  of  Biran 
Connolly  guaranteed  by  the  said  Treaty  of  1855  and 
struck  the  allegations  of  the  existence  of  the  long 
established  custom  among  the  Blackfeet  Indians, 
recognized  as  a  tribal  law,  that  any  tribal  member 
had  a  vested  right  to  allow  his  livestock  to  roam 
at  large  and  graze  upon  unfenced  lands  to  which 
the  Blackfeet  Indian  Tribe  had  the  right  of  oc- 
cupancy. At  the  trial  the  lower  court  would  not 
permit  appellant  to  introduce  any  evidence  of  the 
stricken  allegations  and  therefore  the  said  appellant 
will  urge  on  appeal  that  the  action  of  the  trial 
court  in  striking  said  allegations  and  in  refusing 
evidence  in  support  thereof  to  be  introduced  at  the 
trial  committed  prejudicial  error. 

2.  The  complaint  alleged  a  willful  trespass  of 
livestock  owned  by  appellants.  The  evidence  showed 
that  at  times  some  livestock  bearing  Biran  Con- 
nolly's brand  was  seen  upon  the  lands  alleged  as 
being  allotted  lands,  and  at  times  some  livestock 
bearing  Daniel  Connolly's  brand  was  seen  upon  the 
land.  The  evidence  failed  to  show  that  such  live- 
stock were  intentionally  driven  or  intentionally  al- 
lowed by  such  persons  to  graze  upon  the  allotted 
lands,  in  fact  the  evidence  is  uncontradicted  thai 
when  informed  that  livestock  owned  by  appellant 
were  on  allotted  land  appellant  removed  same  and 
that  appellant  instructed  his  children  to  ride  the 
range  every  day  and  keep  his  livestock  on  his  own 
range  land  and  to  return  immediately  any  straying 
livestock  to  his  own  range  and  that  both  appellant 
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and  children  followed  this  practice.  Appellant  will 
urge  on  appeal  that  there  was  a  failure  of  proof 
of  the  allegations  of  the  complaint. 

3.  No  place  in  the  complaint  indicates  that  the 
Appellee  was  seeking  a  judgment  of  penalty  for 
trespass  under  the  Act  of  March  1,  1901,  ch.  676, 
Sec.  37,  25  U.S.C.A.  179,  but  the  court  in  an  action 
seeking  injunctive  relief  for  willful  trespass  and 
compensatory  damages  rendered  judgment  against 
Appellant  for  a  penalty  of  $258.00  not  withstanding 
the  evidence  failed  to  show  258  head  of  Appellant's 
livestock  had  been  driven  or  conveyed  to  feed  upon 
land  belonging  to  an  Indian  or  Indian  Tribe  with- 
out the  consent  of  such  Tribe  as  is  expressly  re- 
quired by  said  section.  The  Appellant  will  urge 
that  such  judgment  is  contrary  to  law  and  the  evi- 
dence in  that  the  action  essentially  was  one  for 
equitable  relief  and  compensatory  damages  and  not 
for  punishment  by  a  penalty  and  that  the  evidence 
will  not  sustain  a  judgment  for  a  penalty  against 
Appellant. 

4.  That  the  judgment  in  part  imposes  a  penalty 
upon  Appellant  for  livestock  owTned  according  to 
the  evidence  by  a  co-defendant,  Daniel  Connolly, 
and  is  contrary  to  law. 

5.  That  the  evidence  is  wholly  insufficient  to  sus- 
tain the  judgment  for  an  injunction  or  for  the  re- 
covery of  money  or  costs  because  no  willful  trespass 
or  threatened  trespasses  by  Appellant  were  shown 
and  judgment  for  a  penalty  was  imposed  in  an  ac- 
tion brought  for  equitable  relief. 

6.  That    under   the    Wheeler-Howard    Act    and 
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the  constitution  and  by-laws  of  the  Blackfeet  Indian 
Tribe  and  the  code  of  laws  duly  adopted  by  said 
Tribe  the  Appellant  was  not  guilty  of  any  trespass. 

7.  That  Appellant  was  led  by  the  complaint  in 
the  action  and  was  advised  by  his  attorney  that  the 
action  was  equitable  in  character  and  not  for  a 
penalty  and  Appellant  was  not  entitled  to  ask  for 
jury  trial  and  Appellant  was  thereby  deprived  of 
his  right  to  exercise  the  privilege  of  asking  for  a 
jury  to  try  the  issues  of  fact  in  an  action  to  enforce 
a  penalty  under  the  pertinent  statute  of  the  United 
States. 

8.  That  each  and  all  of  the  trial  court's  Findings 
of  Fact  numbered  III  providing  "that  the  lands 
and  premises,  on  which  defendant,  Brian  Connolly, 
had  said  grazing  rights  and  privileges,  were1  in  no 
wise  involved  or  made  the  subject  of  this  action"  is 
contrary  to  the  evidence  and  the  law. 

9.  That  each  and  all  of  the  trial  court's  Findi 

of  Fact  numbered  IV,  V,  VI  and  VII  are  contrary 
to  the  evidence  and  the  law. 

10.  That  each  and  all  of  the  trial  court's  con- 
clusions of  law  numbered  1,  2,  3  and  4  are  contrary 
to  the  evidence  and  the  law. 

11.  That  the  judgment  of  the  trial  court  is  un- 
supported by  the  pleadings  and  the  evidence  in  I 
case. 

V2.  That  the  Appellant  suffered  prejudicial 
error  by  the  trial  court's  failure  to  grant  his  motion 
for  a  new  trial  wherein  and  whereby  the  various 
legal  propositions  herein  above  stated  were  called 
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to  the  lower  court's  attention  to  enable  a  correction 
of  the  manifest  prejudicial  errors  committed  by 
the  court. 

III. 
By  filing  this  statement  of  points  the  Appellant, 
Biran  Connolly,  in  said  action  does  not  intend  to 
waive  the  right  to  urge  error  upon  appeal  any  of 
the  rulings  or  findings  of  the  trial  court  resulting 
in  a  judgment  in  said  cause  in  favor  of  the  plaintiff 
and  against  the  defendant. 

Dated  this  18th  day  of  October,  1944. 
E.  J.  McCABE 
S.  J.  RIGNEY 

Attorneys  for  Appellant 
Biran  Connolly. 
(Affidavit  of  Service  attached.) 

[Endorsed]:     Filed    Oct.    23,    1944.      Paul    P. 
O'Brien,  Clerk* 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  PARTS  OF  THE  RECORD 
TO  BE  PRINTED  AND  STATEMENT  OF 
POINTS  ON  WHICH  THE  APPELLANT 
DANIEL  CONNOLLY  INTENDS  TO 
RELY  ON  APPEAL 

To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  For  the  Ninth  Circuit: 

I. 

You    will   please   be   advised   that   the   appellant 
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Daniel  Connolly  does  hereby  designate  for  printing 
in  the  appeal  of  the  above  case  the  entire  transcript 
of  the  record  forwarded  to  you  by  the  Clerk  of  the 
United  States  Court  for  the  District  of  Montana  in 
the  above  entitled  action,  together  with  this  desig- 
nation of  parts  of  the  record  to  be  printed  and  the 
statement  of  points  on  which  the  appellant  intends 
to  rely  on  appeal  filed  in  the  above  entitled  action 
on  appeal. 

II. 
The  above  named  appellant  Daniel  Connolly  does 
hereby  make  and  file  this  statement  of  points  on 
which  he  intends  to  rely  on  appeal  of  the  above 
entitled  action: 

1.  The  complaint  in  this  action,  in  brief,  charges 
the  two  Appellants,  defendants  below,  members  of 
the  Blackfeet  Indian  Tribe  and  wards  of  the  United 
States,  with  willfully  causing  and  allowing  approxi- 
mately two  hundred  sixty  head  of  cattle  and  seventy 
five  head  of  horses  owned  by  them  to  trespass  upon 
certain  allotted  lands  and  premises,  particularly 
described,  of  the  Blackfeet  Indian  Reservation  in 
Montana.  Compensatory  damages  for  injury  to 
lands  and  grasses  growang  thereon  and  injunctive 
relief  was  prayed. 

The  answer  of  Appellant  Daniel  Connolly  denied 
the  alleged  trespass. 

2.  The  complaint  alleged  a  willful  trespass  of 
livestock  owned  by  Appellants.  The  evidence 
showed  that  at  times  some  livestock  bearing  Biren 
Connolly's  brand  was  seen  upon  the  lands  alleged 
as  being  allotted  lands,  and  at  times  some  livestock 
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bearing  Daniel  Connolly's  brand  was  seen  upon  the 
land.  The  evidence  failed  to  show  that  such  live- 
stock were  intentionally  driven  or  intentionally  al- 
lowed by  such  persons  to  graze  upon  the  allotted 
lands,  in  fact  the  evidence  is  uncontradicted  that 
when  informed  that  livestock  owned  by  Appellant 
wrere  on  allotted  land  Appellant  removed  same  and 
that  Appellant  will  urge  on  appeal  that  there  was 
a  failure  of  proof  of  the  allegations  of  the 
complaint. 

3.  No  place  in  the  complaint  indicates  that  the 
Appellee  was  seeking  a  judgment  of  penalty  for 
trespass  under  the  Act  of  March  1,  1901,  ch.  676, 
Sec.  37,  25  U.S.C.A.  179,  but  the  court  in  an  action 
seeking  injunctive  relief  for  willful  trespass  and 
compensatory  damages  rendered  judgment  against 
Appellant  for  a  penalty  of  $258.00  notwithstanding 
the  evidence  failed  to  show  258  head  of  Appellant's 
livestock  had  been  driven  or  conveyed  to  feed  upon 
land  belonging  to  an  Indian  or  Indian  Tribe  with- 
out the  consent  of  such  Tribe  as  is  expressly  re- 
quired by  said  section.  The  Appellant  will  urge 
that  such  judgment  is  contrary  to  law  and  the  evi- 
dence in  that  the  action  essentially  was  one  for 
equitable  relief  and  compensatory  damages  and  not 
for  punishment  by  a  penalty  and  that  the  evidence 
will  not  sustain  a  judgment  for  a  penal ty  against 
Appellant. 

4.  That  the  judgment  in  part  imposes  a  penalty 
upon  Appellant  for  livestock  owned  according  to 
the  evidence  by  a  co-defendant,  Biran  Connolly,  and 
is  contrary  to  law. 
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5.  That  the  evidence  is  wholly  insufficient  to  sus- 
tain the  judgment  for  an  injunction  or  for  the 
recovery  of  money  or  costs  because  no  willful  tres- 
pass or  threatened  trespasses  by  Appellant  were 
shown  and  judgment  for  a  penalty  was  imposed  in 
an  action  brought  for  equitable  relief. 

6.  That  under  the  Wheeler-Howard  Act  and  the 
constitution  and  by-laws  of  the  Blackfeet  Indian 
Tribe  and  the  code  of  laws  duly  adopted  by  said 
Tribe  the  Appellant  was  not  guilty  of  any  trespass. 

7.  That  Appellant  was  led  by  the  complaint  in 
the  action  and  was  advised  by  his  attorney  that  the 
action  was  equitable  in  character  and  not  for  a  pen- 
alty and  Appellant  was  not  entitled  to  ask  for  jury 
trial  and  Appellant  was  thereby  deprived  of  his 
right  to  exercise  the  privilege  of  asking  for  a  jury 
to  try  the  issues  of  fact  in  an  action  to  enforce  a 
penalty  under  the  pertinent  statute  of  the  United 
States. 

8.  That  each  and  all  of  the  trial  court's  Findings 
of  Fact  numbered  III  providing  "that  the  lands 
and  premises,  on  which  defendant,  Brian  Connolly, 
had  said  grazing  rights  and  privileges,  were  in  no 
wise  involved  or  made  the  subject  of  this  action" 
is  contrary  to  the  evidence  and  the  law. 

9.  That  each  and  all  of  the  trial  court's  Find- 
ings of  Fact  numbered  IV,  V,  VI  and  VI 1  are 
contrary  to  the  evidence  and  the  law. 

10.  That  each  and  all  of  the  trial  court's  con- 
clusions of  law  numbered  1,  2,  3  and  4  are  contrary 
to  the  evidence  and  the  law. 
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11.  That  the  judgment  of  the  trial  court  is  un- 
supported by  the  pleadings  and  the  evidence  in 
the  case. 

12.  That  the  Appellant  suffered  prejudicial 
error  by  the  trial  court's  failure  to  grant  his  motion 
for  a  new  trial  wherein  and  whereby  the  various 
legal  propositions  herein  above  stated  were  called 
to  the  lower  court's  attention  to  enable  a  correction 
of  the  manifest  prejudicial  errors  committed  by 
the  court. 

III. 
By  filing  this  statement  of  points  the  Appellant, 
Daniel  Connolly,  in  said  action  does  not  intend  to 
waive  the  right  to  urge  error  upon  appeal  any  of 
the  rulings  or  findings  of  the  trial  court  resulting 
in  a  judgment  in  said  cause  in  favor  of  the  plain- 
tiff and  against  the  defendant. 

Dated  this  18th  day  of  October,  1944. 
E.  J.  McCABE 
S.  J.  RIGNEY 

Attorneys  for  Appellant 
Daniel  Connolly. 

(Affidavit  of  Service  attached.) 

[Endorsed]:  Filed  Oct.  23,  1944.  Paul  P. 
O'Brien,  Clerk. 
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JURISDICTION 

This  is  an  appeal  from  a  judgment  of  the  District 
Court  of  the  United  States  for  I  lie  District  of  Mon- 
tana, Great  Falls  Division,  granting  injunctive  relief 
and  damages  in  favor  of  appellee,  in  a  cause  wherein 
the  appellee,  United  States  of  America,  was  plaintiff, 
and  Brian  Connolly  (also  known  as  Biran  Connolly) 
and  Daniel  Connolly,  two  members  of  the  Blackfeet 
Indian  Tribe,  residing  within  the  Blackfeet  Indian 
Reservation  in  Montana,  were  defendants  (R.  46,  51, 
79).  The  judgment,  in  effect,  enjoined  the  appellants 
from  causing  or  permitting  livestock  of  the  appel- 
lants, or  of  either  of  them,  to  enter  upon  certain  par- 
ticularly described  lands  located  within  said  Reserva- 
tion (R.  53),  and  awarded  the  appellee  a  money 
judgment  of  $1.00,  nominal  damages  for  alleged  tres- 
pass of  defendants'  livestock  upon  said  lands,  and  the 
further  sum  of  $258.00  by  way  of  a  penalty  against 
the  defendants  under  Section  179,  Title  25,  United 
States  Code  (R.  54).  The  jurisdiction  of  the  United 
States  District  Court  was  predicated  upon  the  fact  the 
United  States  of  America  was  the  plaintiff  (R.  2)  in 
that  Court  (Section  41,  Title  28,  United  States  Code 
Annotated,  subd.  first). 

The  appellate  jurisdiction  of  the  United  States  Cir- 
cuit Court  of  Appeals  is  found  in  Section  225,  Title 
28,  United  States  Code  Annotated  (first  paragraph. 
Judicial  Code,  Section  128,  as  amended),  wherein  the 
Circuit  Court  of  Appeals  is  given  jurisdiction  in  all 
cases  save  those  in  which  there  is  a  direct  appeal  to 
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the  Supreme  Court  of  the  United  States.  No  such  di- 
rect appeal  to  the  Supreme  Court  is  permissible  in 
this  case  (section  345,  Title  28  U.  S.  C.  A.). 
STATEMENT  OF  THE  CASE 
The  complaint  filed  November  22,  1941,  in  the 
District  Court  by  the  appellee,  plaintiff  below  (R.  2- 
14),  substantially  alleges  that  from  about  August  6, 
1941  to  November  22,  1941,  appellants,  citizens  of 
the  State  of  Montana  (R.  3)  and  Blackfeet  Indian 
wards  of  the  United  States,  and  living  on  the  Black- 
feet  Indian  Reservation  in  Montana  (R.  3,  6),  "drove, 
or  caused  to  be  driven,  drifted  and  allowed  to  drift, 
and  herded  upon  the  allotted  lands  and  premises  of 
said  Blackfeet  Indian  Reservation,"  embracing  four- 
teen and  one  quarter  sections  of  land,  particularly 
described,  and  "other  lands  and  premises  within  the 
confines"  of  said  reservation  (not  otherwise  de- 
scribed), approximately  260  head  of  cattle  and  ap- 
proximately 75  head  of  horses,  causing  said  cattle  and 
horses  to  graze  and  pasture  upon  said  lands  and  to 
eat  and  destroy  the  grasses,  feed,  forage  and  herbage 
growing  thereon  (R.  6,  7)  and  that  the  "driving, 
drifting  and  herding  of  said  cattle  and  horses"  was 
done  "intentionally,  knowingly,  willfully,  and  with- 
out consent,  and  in  open  difiance  of  the  plaintiff"  and 
without  said  defendants  having  any  "permit  or  other 
right  or  authority  whatsoever"  to  so  do  and  that  de- 
fendants  "have  at  all  times  hereinbefore  mentioned 
ever  since  have  been  and  now  are  driving,  drifting 
and  herding  cattle  and  horses  on  and  upon  said  lands 
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and  premises"  without  the  consent  of  the  plaintiff 
herein,  its  officers  and  agents,  and  without  the  con- 
sent and  against  the  wishes  of  said   Indians  of  the 
Blackfeet  Indian  Reservation"  and  without  paving 
for  the  privilege  of  grazing  and  herding  said  cattle 
upon  said  allotted  lands  and  premises.  11  is  further 
alleged  that  the  260  head  of  cattle  grazed  upon  said 
lands  from  August  6,  1941,  to  the  date  of  filing  the 
complaint,  and  damaged  the  grasses,  feed,  forage  and 
herbage  thereon  in  the  sum  of  $1,341.00,  and  thai 
"plaintiff  has  repeatedly  requested"  the  defendants 
on  divers  occasions  to  remove  said  cattle  from  said 
lands  but  refused  to  do  so  and  continue  to  drive,  drift, 
allow  to  drift,  herd  and  graze  said  cattle  and  horses 
on   said  lands.   The   insolvency   of   defendants  and 
necessity    of    multiplicity    of    suits    unless    the    de- 
fendants' acts  be  enjoined,  and  difficulty  of  ascer- 
tainment of  future  damages  are  alleged  and  that  de- 
fendants will  continue  the  acts  complained  of  and  will 
not  remove  their  cattle  and  horses  from  the  lands  un- 
less compelled  to  do  so  (R.  6-11).  The  rated  carrying 
capacity  of  the  range  of  the  Blackfeet  Reservation  is 
alleged  to  be  24  acres  for  one  head  of  cattle  a  year 
and  36  acres  for  one  head  of  horses,  based  on  a  ten 
months  yearly  period  (R.  11).  It  is  also  alleged  that 
plaintiff  has  no  adequate  remedy  "save  in  a  Court  of 
equity."  The  complaint  prays  $1,341.00  actual  dam- 
ages, injunction  relief,  costs,  and  for  "such  other  and 
further  relief  as  to  the  Court  may  seem  meet  and 
equitable"   (R.  11).  No  suggestion  of  imposition  or 


recovery  of  a  penalty  against  the  defendants  is  made 
in  the  complaint. 

The  complaint  expressly  admits  that  defendant 
Brian  Connolly  is  entitled  to  graze  255  head  of  cattle 
upon  8100  acres  of  land  on  the  Blackfeet  Indian  Res- 
ervation, particularly  described  (R.  5,  6). 

The  answer  of  Daniel  Connolly  (R.  22,  23),  ad- 
mitted the  allegations  of  paragraphs  I  to  IV,  inclu- 
sive, and  IX  of  the  complaint,  pertaining  to  the 
Court's  jurisdiction,  boundaries  of  the  Blackfeet  Res- 
ervation, the  defendants'  residence,  citizenship,  and 
membership  in  Blackfeet  Tribe,  title  in  plaintiff  and 
right  to  possession  and  control  through  its  wards  the 
Blackfeet  Indian  Tribe  to  the  lands  comprising  said 
reservation,  the  right  of  his  co-defendant  to  graze  the 
8100  acres  of  land  admitted  by  plaintiff,  and  the  live- 
stock carrying  capacity  of  the  land  of  said  reserva- 
tion (R.  2-6,  11,  22).  The  answer  denied  the  facts  al- 
leged in  paragraphs  V  to  VIII,  inclusive,  and  X  of 
the  complaint  pertaining  to  alleged  acts  of  trespass, 
damages,  insolvency7  of  defendants,  necessity  of  mul- 
tiplicity of  suits  or  injunction,  and  inadequacy  of 
remedy  (R.  6-11,22). 

The  amended  answer  of  Brian  Connolly  admitted 
the  allegations  of  paragraphs  I  to  III,  IV  and  IX  of 
the  complaint  pertaining  to  the  Court's  jurisdiction, 
defendants'  citizenship,  residence,  membership  in 
Blackfeet  Tribe,  and  right  of  said  defendant  to  graze 
land  dscribed  in  paragraph  IV  (R.  2-6,  11,  23,  24), 
and  alleges  he  had  grazing  privileges  on  additional 
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lands  (R.  24). 

Paragraphs  V  to  VIII,  inclusive,  and  IX  of  the  com- 
plaint substantially  alleging  trespass  of  cattle  of  de- 
fendants, damages,  refusal  of  defendants  to  remove 
their  livestock,  continuity  and  future  trespass,  in- 
solvency of  defendants,  necessity  of  multiplicity  of 
suits  or  injunction,  irreparable  damage,  and  nonexist- 
ence of  remedy  save  in  a  court  of  equity  (R.  pp.  6-11 ) 
are  either  specifically  denied  or  by  qualified  admis- 
sions and  general  denials  are  in  effect  denied  by 
Brian  Connolly  (R.  23-26,  27).  The  cattle  and  horse 
carrying  capacity  of  the  range  on  the  Blackfeet  Reser- 
vation of  24  acres  for  one  head  of  cattle  and  36  acres 
for  one  horse  based  on  a  ten  month  yearly  period 
alleged  is  admitted  by  Brian  Connolly  (R.11,26). 

The  amended  answer  of  Brian  Connolly,  as  origin- 
ally filed  also  pleaded  three  affirmative  defenses,  to- 
wit: 

1.  That  he  had  an  "on  and  off"  written  grazing 
permit  and  agreement  entered  into  between  plaintiff 
and  Fred  Choquette  and  appellant,  for  a  term  of  from 
November  1,  1940  to  April  30,  1943,  whereby  he  had 
the  right  to  graze  5780  acres  of  land  and  described  in 
paragraph  IV  of  plaintiff's  complaint  and  that  said 
agreement  contemplated  a  grazing  period  of  twelve 
months  during  each  year,  and  that  it  had  been  the 
recognized  custom  and  practice  for  more  than  twenty 
years  between  the  plaintiff  and  by  the  permittees  of 
the  plaintiff  grazing  livestock  on  said  reservation 
that  permittees,  in  lieu  of  grazing  livestock  upon  the 
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lands  during  a  continuous  twelve  months  period  of 
the  maximum  number  of  livestock  specified,  had  the 
absolute  right  to  graze  a  greater  number  of  livestock 
for  a  shorter  period,  such  right  of  increase  to  be  com- 
puted by  adding  to  the  number  specified  in  the  agree- 
ment proportionately  and  accordingly  as  the  period 
of  actual  grazing  bore  to  the  total  period  of  twelve 
months.  That  said  Connolly  had  the  right  to  graze  a 
total  of  510  head  of  livestock  for  a  six  month  period 
on  the  lands  described  in  the  permit  and  at  no  time 
did  he  actually  graze  on  said  permit  lands  more  than 
309  head  and  at  no  time  did  he  graze  an  excess  of  255 
head  of  cattle  or  the  equivalent  as  above  set  forth 
on  said  permit  land  (R.  27-29).  This  permit  appears 
as  "Plaintiffs  Exhibit  No.  1"  on  pages  89-121  of  the 
transcript  of  the  record.  In  addition  to  said  permit 
lands  the  answer  alleges  he  had  other  lands  in  his 
possession  and  control  for  pasturing  and  grazing 
livestock  and  that  if  at  any  time  livestock  in  the  pos- 
session or  control  of  Brian  Connolly  grazed,  or  pas- 
tured, or  drifted,  or  were  herded  upon  the  lands  com- 
plained of  in  the  complaint  same  was  done  without 
knowledge  of  defendant,  and  in  any  event  the  number 
did  not  exceed  the  number  he  was  entitled  to  graze 
(R.  29). 

2.  That  the  lands  described  in  paragraphs  IV  and  V 
are  open  unfenced  lands  chiefly  suitable  for  grazing 
livestock  and  that  Brian  Connolly  had  the  vested 
right  in  common  with  all  members  of  the  Blackfeet 
Indian  Tribe  to  permit  cattle,  horses  and  other  live- 
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stock  owned  individually  by  members  of  the  tribe  to 
roam  at  large  and  graze  upon  all  unfenced  lands  situ- 
ate within  the  Blackfeet  Reservation,  and  that  such 
right  was  recognized  by  plaintiff  and  accorded  the 
Blackfeet  Tribe  by  treaty  in  the  year  1855.  That  dur- 
ing all  of  the  period  from  the  time  of  making  said 
treaty  the  said  tribe  have  believed  and  interpreted 
such  treaty  as  conferring  such  rights  upon  the  mem- 
bers of  the  tribe  and  have  accordingly  exercised  such 
right  with  the  knowledge  and  consent  of  the  plaintiff 
and  the  tribe  and  such  members  are  still  exercising 
such  rights  with  full  knowledge  and  acquiescence  of 
the  plaintiff,  and  that  the  institution  of  the  present 
action  is  the  first  time  that  such  right  has  ever  been 
attempted  to  be  denied  to  a  member  of  that  tribe  ( R. 
29,30). 

3.  That  from  time  immemorial  there  has  existed 
among  the  Indians  of  the  Blackfeet  Tribe  the  long 
and  well  established  custom  of  each  member  of  the 
tribe  having  the  absolute  vested  right  of  allowing 
livestock  owned  by  such  member  to  roam  at  large 
and  graze  upon  the  lands  to  which  the  tribe  claimed 
the  right  of  occupancy  without  interference  by  the 
tribe  or  members  thereof,  and  that  such  custom  has 
been  observed  by  the  tribe  as  one  of  the  laws  of  the 
tribe  binding  upon  the  members  of  the  tribe  collective 
and  individually.  That  as  a  member  of  the  tribe  he  is 
entitled  to  permit  his  livestock  lo  range  upon  the  "un- 
fenced lands"  to  which  the  tribe  claimed  rights  of  oc- 
cupancy and  such  right  is  a  valuable  incorporeal  right 
in  Brian  Connolly  and  the  exercise  of  which  is  guar- 
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anteed  to  him  under  the  constitution,  treaties,  and 
laws  of  the  United  States  (R.  30,  31). 

The  plaintiff  moved  to  strike  from  the  amended 
answer,  as  immaterial  and  redundant,  all  of  the  por- 
tion of  paragraph  I  of  Brian  Connolly's  further  an- 
swer to  the  complaint  relating  to  the  custom  and 
practice  of  plaintiff  and  permittees,  under  permits  of 
the  character  described,  to  increase  number  of  stock 
grazed  proportionate  to  the  reduction  of  period  of 
time  of  actual  grazing,  and  relating  to  his  grazing  of 
livestock  under  his  permit  (R.  32,  33);  moved  to 
strike  all  of  the  matters  in  paragraphs  II  and  III  of 
said  defendant's  further  answer  relating  to  his  right 
of  grazing  and  pasturage  under  the  treaty  of  1855 
between  plaintiff  and  the  Blackfeet  Tribe  and  the 
exercise  of  such  treaty  right  at  all  times  since  by 
members  of  the  tribe  with  the  knowledge,  acqui- 
escence and  consent  of  plaintiff  and  the  present  ac- 
tion being  the  first  time  a  denial  of  such  right  has 
been  attempted  (R.  29,  30,  33).  The  plaintiff  also 
moved  to  strike  as  redundant,  immaterial  and  imper- 
tinent all  of  the  matter  appearing  in  paragraph  I  of 
the  third  affirmative  defense  of  Brian  Connolly's 
amended  answer  relating  to  the  custom  of  the  Black- 
feet  Tribe,  recognized  as  law  by  that  tribe,  to  permit 
individually  owned  livestock  of  tribal  members  to 
range  upon  the  open  unfenced  land  to  which  it 
claimed  the  right  of  occupancy  (R.  31,  33). 

The  District   Court   granted  plaintiff's  motion   to 
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strike  in  its  entirety  (R.  34).  At  the  trial  Brian  Con- 
nolly endeavored  to  testily  relative  to  Hie  custom 
among  the  Blackfeet  Indians  running  their  stock  at 
large  on  the  Blackfeet  Indian  Reservation  and  the 
Court  refused  admission  of  such  evidence  on  the 
ground  that  such  custom  was  not  in  issue  by  reason 
of  the  plaintiff's  motion  to  strike  allegations  respect- 
ing same  from  the  Brian  Connolly  answer  having 
been  sustained  by  the  Court  (R.  263). 

Trial  of  the  cause  was  had  before  the  Court  with- 
out a  jury  and  submitted  to  the  Court  for  decision 
(R.  p.  85 — 362).  The  evidence  received  and  rulings 
of  the  trial  court  on  admission  of  evidence  will  be 
discussed  fully  in  that  portion  of  the  within  brief 
devoted  to  argument  of  the  various  legal  questions 
presented  to  this  Court. 

Thereafter  the  trial  court  filed  written  decision 
(R.  39-44),  to  the  effect  that  plaintiff  was  entitled 
to  recover  a  penalty  of  $258.00  under  Section  17!)  of 
Title  25,  United  States  Code  Annotated,  the  further 
sum  of  $1.00  nominal  damages  only,  and  injunctive 
relief.  Findings  of  fact  and  conclusions  of  law  in 
favor  of  the  plaintiff  were  given  (R.  45-51),  and 
judgment  rendered  in  favor  of  plaintiff  and  against 
both  defendants  for  the  sum  of  $258.00  penalty 
under  Section  179,  25  U.  S.C.  A.,  and  a  permanent 
injunction  (R.  51-55). 

The  appellants  moved,  separately,  for  new  trials 
(R.  57-70).   The  motions  for  a  new  trial  were  denied 
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(R.  78,  79),  and  appeal  taken  (R.  79-85). 
QUESTIONS  PRESENTED 

The  questions  presented  in  this  appeal  may  be 
briefly  stated  as  follows: 

First.  Did  Brian  Connolly  and  Daniel  Connolly 
willfully  cause  or  permit  their  cattle  to  unlawfully 
enter  and  graze  upon  land  allotted  to  Indian  allottees 
within  the  Blackfeet  Reservation? 

Second.  Was  the  trial  court's  judgment  for  recov- 
ery by  plaintiff  of  the  penalty  of  $258.00  warranted 
or  proper  in  this  action? 

Third.  Was  the  judgment  of  the  trial  court  allow- 
ing permanent  injunctive  relief  against  defendants 
proper  in  this  cause? 

Fourth.  Was  the  evidence  received  during  the 
trial  in  the  lower  court  sufficient  to  support  the  find- 
ings of  fact,  conclusions  of  law  and  judgment  of  the 
District  Court? 

Fifth.  Was  the  action  of  the  trial  court  proper  in 
granting  appellee's  motion  to  strike  the  specified 
allegations  of  fact  of  the  amended  answer  of  appel- 
lant Brian  Connolly  objected  to  by  appellee? 

Sixth.  Was  offered  evidence  of  defendant  con- 
cerning the  custom  among  the  Blackfeet  Indians 
relative  to  running  their  stock  at  large  on  the  reser- 
vation correctly  excluded  by  the  trial  court? 

Seventh.  Was  the  redirect  examination  by  wit- 
ness Brian  Connolly  unduly  restricted  by  refusal  of 
the  trial  court  to  permit  him  to  be  examined  for  the 
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purpose  of  showing  that  a  purported  resolution  of 
the  Blackfeet  Tribal  Council  relative  to  free  grazing 
on  the  Blackfeet  Reservation  (Plaintiff's  Ex.  11,  R. 
264-268),  introduced  in  evidence  as  a  part  of  the 
cross  examination  of  the  witness,  had  not  been 
adopted  by  said  tribal  council  and  was  not  a  valid 
resolution  of  such  council? 

SPECIFICATIONS   OF   ERROR 

1.  Because  there  was  no  sufficient  evidence  in  the 
record,  the  trial  court  erred  in  making  findings  of 
fact  No.  IV  (R.  46,  47),  as  follows: 

"That  for  man}'  months  prior  to  and  including  the 
date  of  the  filing  of  the  plaintiff's  complaint,  the 
defendants,  Brian  Connolly  and  Daniel  Connolly, 
willfully  drove  and  otherwise  conveyed  livestock  of 
horses  and  cattle  and  willfully  caused  and  allowed 
their  said  livestock  to  range  and  feed  on  lands  and 
premises  belonging  to  their  Indian  neighbors  on  said 
Blackfeet  Indian  Reservation  and  to  trespass  on  the 
lands  of  their  said  Indian  neighbors  on  said  Black- 
feet Indian  Reservation,  without  the  consent  of  said 
Indians,  and  in  open  defiance  of  the  plaintiff,  its 
officers  and  agents,  and  without  said  defendants  ever 
having  had  at  any  said  time  any  permit  or  other  right 
or  authority  whatsoever  to  drive  and  herd,  or  other- 
wise convey,  said  livestock  of  said  defendants  on 
and  upon  the  Blackfeet  Indian  Reservation." 

2.  Because  there  was  no  sufficient  evidence  in  the 
record  and  because  there  was  no  foundation  in  the 
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pleadings  for  same  the  trial  court  erred  in  making 

finding  of  fact  No.  V  (R.  47)  as  follows: 

"That  the  defendants  are  subject  to  the  pen- 
alty provided  for  by  Section  179,  Title  25,  United 
States  Code,  in  the  amount  of  $1.00  per  head  for 
the  livestock  of  said  defendants  that  said  defend- 
ants drove  and  conveyed  to  range  and  feed  on 
the  lands  and  premises  belonging  to  their  Indian 
neighbors  on  said  Blackfeet  Indian  Reservation 
without  the  consent  of  said  Indians,  as  follows, 
to-wit:  the  25  head  of  horses  in  willfull  trespass 
on  July  25,  1941,  the  48  head  of  horses  and  45 
head  of  cattle  in  willfull  trespass  on  August  8, 
1941,  the  32  head  of  horses  in  such  trespass  on 
Angust  13,  1941,  and  the  36  head  of  horses  and 
22  head  of  cattle  in  willfull  trespass  on  Octo- 
ber 21,  1941 — making  the  total  penal  sum  of 
$258.00." 
3.  Because  there  was  insufficient  evidence  in  the 

record  the  trial  court  erred  in  making  finding  of 

fact  No.  VI  (R.  48)  as  follows: 

"That  it  is  true  that  the  defendants,  Brian 
Connolly  and  Daniel  Connolly,  one  and  both, 
willfully  refused  to  remove  their  trespassing 
cattle  and  horses  from  the  lands  and  premises 
of  their  Indian  neighbors  on  said  Blackfeet  In- 
dian Reservation,  and  said  defendants  willfully 
continued  to  allow  their  said  livestock  to  tres- 
pass upon  said  lands  and  premises,  and  said  de- 
fendants permitted  their  said  livestock  to  eat 
and  destroy  the  grasses,  feed,  herbage  and  other 
forage  growing  thereon,  and  to  trample  and  de- 
stroy the  same,  and  said  defendants,  one  and 
both,  refused  to  remove  their  said  livestock 
when  requested  and  upon  the  instructions  of 
authorized  officers  of  the  United  Slales  Indian 
Service,  when  injury  was  being  done  lo  the 
range  of  said  Blackfeet  Indian  Reservation,  by 
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reason  of  the  improper  handling  of  said  live- 
stock by  said  defendants,  and  said  defendants 
would  not  remove  their  said  livestock  from  said 
Indian  lands  and  premises  of  said  Blackfeet  In- 
dian Reservation  until  compelled  so  to  do." 

4.  Because  there  was  insufficient  evidence  in  the 

record  the  trial  court  erred  in  making  finding  of 

fact  No.  VII  (R.  48)  as  follows: 

"That  the  plaintiff,  by  reason  of  the  fore- 
going, has  no  plain,  adequate  and  complete  rem- 
edy at  law  herein  against  the  repeated  trespass- 
ing of  the  defendants  and  no  remedy  whatso- 
ever, save  on  the  equity  said  of  this  Court,  where 
such  willful  trespasses  are  cognizable." 

5.  The  trial  court  erred  in  making  that  part  of 

fact  No  III  (R.  46)  to  the  effect  that  the  lands  and 
premises  on  the  Blackfeet  Indian  Reservation  upon 
which  Brian  Connolly  had  grazing  rights  and  priv- 
ileges were  in  no  wise  involved  in  or  made  the  sub- 
ject of  the  action  for  the  reasons  that  said  part  of 
the  finding  is  contrary  to  the  pleadings  and  the 
evidence. 

6.  Because  of  the  insufficiency  of  the  evidence 
and  lack  of  proper  pleading  to  support  same  the 
trial  court  erred  in  the  court's  conclusions  of  law 
Nos.  1,  2,  3  and  4,  to  the  effect  that  plaintiff  is  en- 
titled to  judgment  for  the  penalty  provided  by  Sec- 
tion 179,  Title  25,  United  States  Code,  nominal  dam- 
ages, plaintiff's  costs  and  a  perpetual  injunction 
against  the  defendants  (R.  49,  50). 

7.  Because  there  was  no  sufficient  evidence  in  the 
record  the  trial  court  erred  in  rendering  and  enter- 
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ing  judgment  in  favor  of  the  plaintiff  and  against 
the  defendants  (R.  51-55). 

8.  The  trial  court  erred  in  granting  the  motion  of 
plaintiff  to  strike  the  allegations  of  the  amended  an- 
swer of  Brian  Connolly  pertaining  to  the  custom 
and  practice  of  the  plaintiff  and  grazing  permittees 
upon  lands  on  the  Blackfeet  Indian  Reservation  to 
increase  the  number  of  livestock  grazed  upon  permit 
land  proportionately  as  the  trial  grazing  period  was 
reduced  by  the  permittee  (R.  27,  28,  32,  34). 

9.  The  trial  court  erred  in  granting  plaintiff's  mo- 
tion to  strike  the  allegations  of  the  amended  answer 
of  defendant  Brian  Connolly  relating  to  his  rights  as 
a  member  of  the  Blackfeet  Tribe  to  permit  livestock 
to  roam  at  large  and  graze  upon  unfenced  lands  situ- 
ate within  the  Blackfeet  Indian  Reservation  by  vir- 
tue of  the  treaty  of  1855  between  the  United  States 
and  the  Blackfeet  Indian  Tribe  and  the  exercise  of 
such  rights  by  members  of  said  tribe  at  all  times 
since  with  the  full  knowledge  of  the  plaintiff  (R.  30, 
33,34). 

10.  The  trial  court  erred  in  granting  plaintiff's 
motion  to  strike  from  the  amended  answer  of  Brian 
Connolly  the  allegations  pertaining  to  the  long  and 
well  established  custom  of  the  Blackfeet  Tribe  of 
members  of  that  tribe  having  the  vested  right  to 
allow  individually  owned  livestock  to  roam  at  large 
and  graze  upon  unfenced  lands  to  which  the  Black- 
feet Tribe  had  the  right  of  occupancy  (R.  31,  33,  31). 
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ll. The  trial  court  erred  in  refusing  to  permit  wit- 
ness Brian  Connolly  testify  to  a  custom  of  the  Black- 
feet  Indians  relative  to  running  their  livestock  at 
large  on  the  Blackfeet  Indian  Reservation  (R.  263) 
as  follows: 

Q.  Do  you  know  whether  or  not  there  lias  been  a 
custom  among  the  Blackfeet  Indians  on  the  Black- 
feet  Reservation  relative  to  running  their  stock  at 
large  on  that  Reservation? 

Mr.  Allan:  Again  renewing  the  objection.  We 
object  to  any  testimony  as  to  custom  because 
the  matter  is  now  covered  by  regulations. 

The  Court:  I  don't  think  that  is  an  issue  here. 
I  think  we  threshed  that  out  on  your  motion  to 
strike. 

Mr.  Allan:  Yes,  on  my  motion  to  strike." 
12.  The  trial  court  erred  by  restricting  the  re- 
direct examination  of  witness  Brian  Connolly  with 
reference  to  a  purported  copy  of  a  resolution  of  the 
Blackfeet  Indian  Tribal  Council  introduced  in  evi- 
dence as  "Plaintiff's  Exhibit  No.  11"  during  cross 
examination  of  the  witness  (R.  264-269),  when  on 
redirect  examination  counsel  for  defendants  sought 
to  examine  him  with  reference  to  said  resolution  (R. 
287)  as  follows: 

"Q.  Now7,  you  have  been  examined  on  cross 
examination  about  a  resolution  relative  to  free 
grazing  on  the  Blackfeet  Indian  Reservation. 
Will  you  please  state  whether  or  not  thai  reso- 
lution, whether  it  passed  or  not,  lias  been  a  sub- 
ject of  discussion  wiih  the  Blackfeet  Tribal 
Council? 

A.  Yes  sir. 
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Mr.  Allan:  We  object  to  such  resolution.  The 
resolution  speaks  for  itself,  and  it  is  the  best 
evidence. 

The  Court:  Well,  I  think  so.  The  resolution 
was  passed  first,  and  was  revoked. 

Mr.  McCabe:  We  are  going  to  show  there  was 
a  dispute  with  some  members  of  the  Council;  it 
was  never  adopted,  and  some  said  it  was,  and  in 
order  to  obviate  that  question  there  was  a  reso- 
lution introduced  repealing  that  resolution. 

The  Court:  Objection  sustained  as  the  matter 
is  going  into  the  proceedings  of  the  Council." 

13.  The  trial  court  erred  in  denying  the  motion  of 

Brian  Connolly  for  a  new  trial  (R.  57-65,  78,  79). 

14.  The  trial  court  erred  in  denying  the  motion  of 
Daniel  Connolly  for  a  new  trial  (R.  65-70,  78,  79). 

ARGUMENT 
Summary. 

The  argument  herein  may  be  abridged  to  the  fol- 
lowing legal  propositions: 

(a)  The  evidence  of  plaintiff  failed  to  establish  a 
willful  intentional  or  a  willful  permissive  continu- 
ous trespass  of  defendants'  livestock  upon  the  lands 
described  in  the  complaint  and  failed  to  establish 
any  damages,  or  insolvency  of  defendants  or  right 
to  injunctive  relief,  all  material  allegations  of  the 
complaint,  and  consequently  there  was  a  fatal  fail- 
ure of  proof. 

(b)  The  imposition  of  a  judgment  for  a  penalty 
for  alleged  trespassing  livestock  was  without  any 
supporting  pleading  or  evidence  and  contrary  to  the 
rule  that  a  court  in  giving  relief  of  an  equitable  char- 
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actor  will  not  enforce  a  punitory  penalty. 

(c)  The  striking  of  the  trial  court  of  allegations 
of  treaty  rights  of  defendant  and  allegations  of  long 
established  custom  of  the  Blackfeet  Indians  as  to 
straying  and  roaming  of  livestock  on  unfenced  tribal 
lands  and  denial  of  admission  of  evidence  thereof 
by  defendants,  in  effect,  deprived  them  of  substan- 
tial vested  property  rights  as  members  of  the  Black- 
feet  Indian  Tribe. 

(d)  The  Blackfeet  Tribe  having  adopled  a  law 
requiring  a  driving  or  herding  of  livestock  upon  un- 
fenced or  cultivated  land  to  constitute  an  actionable 
trespass  controls  the  case  at  bar  by  reason  of  their 
being  no  Federal  legislation  other  than  Section  179, 
Title  25  U.S.  C.  A.,  which  section  is  not  applicable 
in  this  action. 

(e)  The  Wheeler-Howard  Act  of  June  18,  1934, 
does  not  abrogate  the  powers  of  the  Blackfeet  Tribe 
nor  does  it  confer  upon  the  Secretary  of  the  Interior 
the  congressional  power  of  legislation  to  define  tres- 
pass of  livestock  nor  fix  a  penalty  nor  set  aside  or 
annul  the  tribal  laws  and  customs  as  between  mem- 
bers of  that  tribe. 

(f)  The  trial  court  unduly  and  prejudicially  re- 
stricted cross  examination  on  behalf  of  defendants. 

(g)  The  effect  of  the  money  judgment  for  the 
statutory  penalty  was  to  deprive  defendant  Brian 
Connolly  of  his  right  to  have  that  issue  submitted  to 
a  jury. 
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1.  The  evidence  was  and  is  insufficient  to  sustain 
the  judgment. 

The  substance  of  plaintiff's  complaint  is  that  the 
defendants  willfully  drove  or  caused  or  permitted 
approximately  260  head  of  cattle  and  75  head  of 
horses  owned  by  them  to  enter  and  graze  upon  15 
sections  and  an  additional  40  acre  tract  of  "allotted 
lands  and  premises"  particularly  described  as  to 
section,  range  and  township  numbers  and  upon 
"other  lands  and  premises"  not  particularly  de- 
scribed, for  the  continuous  period  of  time  from 
about  August  6,  1941,  to  and  including  November  22, 
1941  (date  of  filing  complaint),  and  would  continue 
to  so  do;  that  repeated  demands  made  by  plaintiff 
for  the  removal  of  said  livestock  had  been  refused 
by  defendants;  that  said  defendants  were  insolvent, 
that  actual  damages  of  $1341.00  had  been  suffered 
by  plaintiff  and  absence  of  adequate  remedy  "save 
in  a  court  of  equity"  (R.  2-12).  We  respectfully  di- 
rect the  attention  of  the  Court  to  enormity  and  ex- 
tent of  the  trespass  charged  as  against  the  deadly 
parallel  presented  by  the  meager  and  unsatisfactory 
character  of  the  evidence  presented  by  plaintiff  at 
the  trial.  Summarizing  the  evidence  as  to  livestock 
of  the  defendants  being  willfully  and  knowingly 
caused  to  be  driven  or  willfully  and  knowingly  per- 
mitted to  drift  and  be  driven  upon  more  than  15 
sections  of  land  and  the  actual  damages  sustained 
and  the  necessity  of  the  intervention  of  a  court  of 
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equity  to  remedy  the  alleged  wrongs,  the  evidence 
wholly  fails  to  sustain  the  allegations  of  the  com- 
plaint, as  will  clearly  appear  from  a  consideration  of 
plaintiff's  evidence. 

Plaintiff's  witness  Stephenson  testifying  as  to 
only  one  observation  of  either  of  defendants'  live- 
stock possibly  being  on  allotted  land,  prior  to  filing 
the  complaint,  testified  that  on  October  21,  1941,  in 
company  with  a  Mr.  Girard  and  a  Mr.  Barrett  he  saw7 
36  head  of  horses  in  section  11,  township  35  North, 
range  9  West,  and  saw7  no  cattle  on  that  day  (R.  122, 
123).  Apparently  he  failed  to  examine  the  brands 
as  he  did  not  state  same.  Plaintiff's  witness  Barrett 
testifying  as  to  this  occasion  said  it  was  on  October 
24,  1941,  and  that  they  saw  36  head  of  cattle  branded 
PY  (Brian  Connolly's  brand)  and  part  branded  AX 
(Daniel  Connolly  brand)  but  did  not  state  the  num- 
ber bearing  each  brand  (R.  161).  Mr.  Girard,  the 
other  witness  of  plaintiff,  as  to  this  occasion  testi- 
fied the  date  was  October  21,  1941,  and  that  he  saw 
36  head  of  cattle  branded  PY  and  AX,  but  appar- 
ently did  not  know7  upon  what  or  whose  land  or  allot- 
ment same  were  at  the  time  as  he  failed  to  identify 
the  location  (R.  150,  151). 

The  following  is  the  only  other  evidence  as  to 
times  livestock  of  either  defendant  possibly  being 
on  allotted  Indian  land.  Plaintiff's  witness  Barrett 
stated  he  and  a  Mr.  Girard  on  July  24,  1941,  ob- 
served 25  head  of  horses  branded  PY  (Brian  Con- 
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nolly's  brand)  on  allotted  land  in  the  one  section, 
21-35  North,  range  9  West  only  (R.  162).  Witness 
Girard  testified  on  this  date  he  saw  25  head  of  horses 
in  the  two  sections  20  and  21,  township  35  North, 
range  9,  but  apparently  did  not  observe  whether 
they  bore  the  brand  of  either  defendant  and  he  did 
not  testify  whether  they  were  located  on  allotted 
land  or  not  (R.  150).  Girard  also  testified  to  25  head 
of  cattle  on  August  6,  1941,  in  sections  11  and  14, 
35  North,  range  9  West  (R.  150). 

In  brief  the  only  evidence  of  cattle  or  horses  of 
either  defendants  being  on  allotted  Indian  land  was 
a  total  of  36  head  of  mixed  PY  and  AX  livestock, 
uncertain  whether  horses  or  cattle  and  as  to  number 
of  each,  on  October  21,  1941,  on  one  section  only, 
25  head  of  horses  bearing  PY  (Brian  Connolly 
brand)  being  on  one  or  at  most  scattered  over  two 
sections  and  25  head  of  cattle  of  "Connolly  Cattle" 
scattered  (apparently)  in  two  sections,  and  without 
identification  as  to  brand  on  cattle  or  whether  Brian 
Connolly's  or  Daniel  Connolly's. 

As  to  plaintiff's  evidence  of  defendants'  livestock 
observed  on  other  land  prior  to  filing  the  complaint, 
the  record  discloses  the  following: 

Plaintiff's  witness  Girard  stated  on  August  6,  1941, 
he  and  a  Mr.  Wershing  (at  time  of  trial  in  Army 
service)  saw  28  head  of  horses  branded  PY  (Brian 
Connolly  brand)  in  sections  3  and  10,  township  34 
North,  Fange  9  West,  and  20  head  of  horses  scattered 
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(apparently)  over  six  sections  of  land  in  township 
35  North,  range  10  West,  and  25  head  of  cattle  in 
sections  11  and  14,  township  35  North,  range  9  (R. 
149,  150).  The  witness  did  not  identify  the  owner- 
ship of  the  cattle  or  brands  thereon,  and  what  brands 
they  bore  or  the  respective  numbers  owned  by  Brian 
Connolly  or  by  Daniel  Connolly  is  left  to  conjecture. 

Plaintiff's  witness  Barrett  testified  he  and  Mr. 
Girard  on  August  8,  1941,  counted  2  head  of  cattle 
on  section  22  -  34  -  9,  23  head  of  cattle  on  sections 
16  and  21  -  35  -  9,  and  25  head  of  horses  on  section 
11  -  35  -  9.  The  witness  did  not  identify  any  of  these 
as  either  being  owned  by  or  bearing  the  brands  of 
either  of  the  defendants  (R.  158).  Mr.  Girard  evi- 
dently had  no  recollection  of  this  occasion  as  he 
failed  to  corroborate  the  testimony  of  Mr.  Barrett 
notwithstanding  he  was  called  as  a  witness  for  plain- 
tiff (R.  148-156). 

Witness  Barrett  also  stated  that  he  and  Darrell 
Young  on  August  13,  1941,  saw  32  head  of  horses 
branded  PY  (Brian  Connolly  brand)  on  the  South 
half  of  section  11  -  35  -  9  (R.  160).  Plaintiffs  wit- 
ness Darrell  Young,  referring  to  the  incident,  slated 
the  32  head  were  on  sections  1  and  13  -  35  North, 
range  9  West. 

On  none  of  the  occasions  testified  to  by  plaintiffs 
witnesses  were  either  Brian  Connolly  or  Daniel  Con- 
nolly or  any  agent  of  either  defendant  seen  driving 
or  herd  ins  any  of  the  cattle  or  horses,  or  seen  in  the 
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vicinity  of  same,  nor  was  there  any  evidence  as  to 
length  of  time  the  horses  or  cattle  remained  on  the 
land  where  seen.  Furthermore  plaintiff's  complaint 
admits  that  Brian  Connolly  had  the  right  to  graze 
approximately  8,000  acres  of  land  in  proximity  of 
the  places  where  the  witnesses  saw  the  cattle  and 
horses,  and  there  is  no  suggestion  that  this  land  was 
overstocked  by  the  defendants.  In  fact,  the  evidence 
showed  that  the  Connollys  had  a  large  excess  of 
range  land  over  their  requirements  on  the  basis  of 
24  acres  for  each  head  of  cattle  and  36  acres  for  each 
horse. 

As  against  the  complaints  charge  of  a  knowingly, 
willful  continuous  herding  and  drifting  of  approxi- 
mately 260  head  of  cattle  and  75  head  of  horses  from 
August  6,  1941,  to  November  22,  1941,  over  an  area 
of  more  than  15  -sections  of  land  the  plaintiffs  evi- 
dence possibly  shows,  if  discrepancies  in  the  testi- 
mony are  ignored,  the  following  isolated  times  and 
numbers  of  livestock  of  the  Connolly's  being  seen 
off  of  their  lands,  to  wit: 

July  24,  1941,  25  Brian  Connolly  horses  scat- 
tered on  2  sections, 
August  6,  1941,  48  Brian  Connolly  horses  scat- 
tered on  8  sections, 
August  8,  1941,  25  cattle,  25  horses  (not  identi- 
fied as  Connollys', 
August  13,  1941,  32  Brian  Connolly  horses  on 
1  or  2  sections, 
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October  21  or  24,  1941,  36  head  horses,  mixed 
defendants'  brands,  according  to  Mr.  Stephen- 
son, but  36  head  cattle  according  to  Messrs. 
Barrett  and  Girard. 
The  horses  seen  on  August  8,  1941,  not  being  iden- 
tified as  to  ownership,  must  be  eliminated,  leaving 
July  24,  August  6,  and  August  13,  with  a  total  of  105 
horses  of  Brian  Connolly's  PY  brand,  and  on  Octo- 
ber 21st  or  24th  36  head  of  horses  or  cattle  (which 
uncertain)  bearing  PY  and  AX  brands,  but  number 
of  each  not  given. 

The  following  is  a  resume  of  the  plaintiff's  evi- 
dence as  to  times  livestock  observed  after  the  filing 
of  the  complaint  offered  to  indicate  a  possible  will- 
ful intent  to  continue  alleged  trespassing  by  defend- 
ants' livestock. 

Plaintiff's  witness  Stephenson  stated  he,  in  com- 
pany with  Mr.  Girard,  on  Jan.  16,  1942,  saw  78  head 
of  cattle  in  section  2,  township  34  North,  range  9 
West,  land  adjoining  Brian  Connolly's  grazing  per- 
mit in  Unit  12,  but  did  not  identify  them  as  belong- 
ing to  either  of  the  defendants,  either  by  brand  or 
ownership  (R.  124).  Mr.  Girard,  plaintiffs  witness, 
apparently  had  no  recollection  of  this  incident  as  he 
failed  to  support  Mr.  Stephenson's  testimony  ill. 
148-156,  358). 

Stephenson  further  stated  that  on  Jan.  28,  1912, 
with  Mr.  Girard,  he  saw  22  head  of  cattle  belonging 
to  "Mr.  Connollv  (we  assume  he  meant  the  father  of 
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Daniel  Connolly)  on  sections  3  and  4,  township  34 
North,  range  9  West  (this  land  immediately  adjoins 
Brian  Connolly's  permit  land  in  Unit  12)  (R.  123). 
Again  Mr.  Girard  (plaintiff's  witness)  apparently 
had  no  recollection  of  this  incident  as  he  made  no 
mention  of  same. 

Witness  Stephenson  also  stated  he,  and  witness 
Girard,  on  Monday  of  the  week  of  the  trial  (this 
would  be  May  3,  1943,  as  trial  was  May  6,  1943, 
R.  85),  he  saw  7  head  of  "Mr.  Connolly's  horses  in 
section  16,  township  34  North,  range  9  West,  and  3 
of  his  cows  and  9  head  of  his  horses  in  section  18, 
township  35  North,  range  10  West  (R.  124).  Again 
we  find  Mr.  Girard's  memory  apparently  lacking  as 
to  an  incident  occurring  only  three  days  prior  to  the 
trial  as  he  failed  to  mention  same. 

The  witness  Stephenson  testified  further  that  on 
January  27,  1942,  he,  in  company  with  plaintiff's 
witness  Barrett,  saw  8  head  of  horses  "on  Con- 
nolly's" (we  assume  he  meant  of  Connolly's)  in  sec- 
tion 10,  township  34  North,  range  9  West,  and  18 
head  of  cattle  (not  identifying  ownership)  in  sec- 
tion 4,  township  34  North,  range  9  West  (R.  123, 
124).  Again  we  are  confronted  with  an  apparent  loss 
of  memory  of  a  witness  for  plaintiff,  as  Mr.  Barrett 
failed  to  make  any  mention  of  this  incident  (R.  157- 
164). 

With  the  exception  of  the  incident  of  May  3,  1943, 
it  is  to  be  noted  that  the  livestock  seen  since  the  fil- 
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ing   of  the   complaint   were    observed    on    sections 
adjoining   Brian   Connolly's  land   on    the  South   in 
January  in  the  heart  of  the  Winter  when  cattle  will 
naturally  drift  southward. 

Neither  of  the  defendants  were  observed  driving 
or  herding  the  horses  or  cattle  and  apparently  from 
October  22,  1941,  to  January  28,  1942,  and  from  the 
latter  date  until  May  3,  1943  no  Connolly  cattle  were 
observed  off  of  land  which  they  owned  or  had  graz- 
ing permits  upon. 

Further,  the  record  fails  to  show  a  single  incident 
when  either  of  the  defendants  failed  to  remove  thir 
livestock  from  any  land  when  their  attention  was 
directed  to  same.  A  further  circumstance  showing 
want  of  any  intentional  trespass  is  that  during  all  of 
the  time  alleged  in  the  complaint  when  alleged  large 
droves  of  cattle  were  being  driven,  herded  and  drifted 
by  the  defendants,  no  complaint  was  ever  made  by 
neighbors  or  persons  having  grazing  rights  adjoining 
the  Connolly  land  (R.  142). 

No  actual  damage  was  shown  by  plaintiff  to  either 
grass  or  roots  or  herbage  although  an  alleged  actual 
damage  of  $1341.00  was  alleged  (R.9). 

Ignoring  the  conflicts  in  the  testimony  of  the  plain- 
tiff's witnesses  and  the  lack  of  supporting  testimony 
by  other  witnesses  present  at  the  time  of  occurrence 
of  the  facts  testified  to  and  placing  the  plaintiff's 
case  in  its  strongest  aspect,  we  find  four  separate 
occasions  in  which  livestock  of  one  or  both  of  de- 
fendants were  observed  on  certain  land  either  not 
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owned  by  defendants  or  upon  which  they  had  no 
written  grazing  permits  prior  to  the  filing  of  the 
complaint  and  four  separate  occasions  (three  in  the 
midst  of  Winter)  during  a  perior  of  about  eighteen 
months  after  complaint  filed  and  before  the  trial. 

The  evidence  presents  a  case  of  where  livestock 
following  its  characteristic  to  stray  leaves  its  range 
without  knowledge  of  the  owner  and  without  intent 
in  him  to  trespass. 

There  is  not  a  scintilla  of  evidence  showing  the 
Connollys  at  any  time  drove  or  otherwise  combed 
livestock  to  feed  or  range  on  Indian  land,  either  al- 
lotted or  tribal,  nor  is  there  am7  evidence  to  show  an 
over-stocking  of  the  Connolly  range. 

The  plaintiff's  own  evidence  establishes  that  there 
was  no  continuous  trespass  as  the  plaintiff's  wit- 
nesses did  not  remain  to  determine  how  long  the  stock 
was  off  the  Connolly  land  or  when  or  what  steps 
were  taken  by  the  Connollys  to  return  the  stock. 

The  department  recognized  the  natural  character- 
istic of  livestock  to  stray  and  as  Mr.  Stephenson  stated 
such  straying  is  not  deemed  a  trespass  where  lands 
are  unfenced  and  the  owner  is  diligent  in  returning 
the  animals  (R.  139).  Diligence  presupposes  knowl- 
edge and  at  no  time  is  it  shown  that  defendants  failed 
to  return  their  livestock  from  other  land  to  their  own 
land  when  they  discovered  same  had  strayed. 

The  defendants  were  never  notified  by  any  of  the 
witnesses  to  the  fact  that  the  stock  they  claimed  to 
have  seen  were  off  defendants'  range.    Information 
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came  on  one  or  two  occasions  only  by  letter  and  the 
Connollys  took  immediate  steps  to  return  their  live- 
stock (R.  248-251).  In  fact,  the  evidence  is  uncon- 
tradicted that  the  defendants  and  the  Connolly  chil- 
dren were  instructed  to  keep  their  livestock  on  their 
own  range  and  water  and  rode  daily  to  turn  back 
straying  livestock  (R.  245,  246,  290,  295,  297). 

Offsetting  the  plaintiffs  case  we  have  the  follow- 
ing uncontradicted  evidence  on  behalf  of  defendants. 
Brian  Connolly,  father  of  co-defendant  Daniel  Con- 
nolly, had,  according  to  witness  Stephenson,  a  total 
grazing  right  to  between  9,000  and  10,000  acres  of 
land  (R.  129,  130).  The  written  exhibits  show  he 
had  8395  acres  of  land  on  which  to  graze  livestock 
(R.  89-121,  187-190,  191-208,  210-219,  220-243),  and 
in  addition  thereto  280  acres  from  Clara  Hanson 
(R.  183),  and  there  is  considerable  evidence  as  to 
grass  paid  for  direct  to  the  allottee,  Joe  Kipp,  by  Brian 
Connolly  (R.  279,  281)  about  1120  acres. 

The  complaint  alleges  and  answer  admits  24  acres 
for  cow  and  36  acres  for  a  horse  required  (R.  11 ). 

Computing,  we  find  that  Connollys  needed  for 
their  operations  as  follows:  3120  acres  for  his  cattle 
at  130  head,  or  2800  acres  if  computed  at  140  head: 
2150  acres  for  75  horses,  computed  at  30  acres  per 
horse,  or  3000  acres  for  100  head,  2700  acres  if  com- 
puted at  36  acres  for  75  horses,  or  3600  acres  if  com- 
puted at  100  head  at  36  acres  per  head  (R.  181,  182). 
Stephenson  testified  that  calves  under  six  months 
were  not  counted,  and  colls  take   the  same  status, 
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which  would  lessen  the  required  acreage  in  propor- 
tion to  the  colts  and  calves,  but  taking  the  highest 
figures  and  we  have  3360  acres  for  cattle  and  3600 
acres  for  horses  or  a  total  of  6960  acres  for  all  of  the 
Connolly  livestock.  From  this  it  conclusively  ap- 
pears that  Connollys  were  not  over-stocking  the  range 
at  any  time  and  were  paying  for  all  of  the  grass  that 
their  stock  could  possibly  use. 

This  discussion  brings  us  to  a  consideration  of  the 
cattle  that  Connolty  ran  for  other  people  in  1941.  It 
was  testified  that  he  had  42  to  45  head  of  Payne  cattle 
either  in  1941  or  1942,  the  government  witness  could 
not  remember  which  year  (R.  152),  but  even  so,  this 
would  not  require  more  than  1080  acres,  which  would 
still  leave  ConnolhT  with  an  excess  of  one  thousand 
seven  hundred  fifty  five  acres  of  land  above  his  total 
requirements. 

The  area  involved  in  the  evidence  and  upon  which 
stock  of  the  defendants  were  observed  to  graze  was 
and  is  open  unfenced  lands  (R.  248,  291-293). 

In  view  of  the  foregoing  the  irresistible  conclusion 
reasonably  must  follow  that  the  weight  of  the  evi- 
dence decisively  preponderates  against  any  action- 
able trespass  warranting  either  damages,  nominal  or 
otherwise,  and  against  the  grant  of  the  extraordinary 
remedy  by  way  of  injunction. 

Before  concluding  this  part  of  the  brief  we  shall 
briefly  allude  to  the  money  judgment  against  both 
of  the  defendants  for  the  penalty  of  $258.00.  The 
evidence  of  plaintiff  shows  definitely  an  actual  total 
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of  only  105  head  of  cattle  owned  by  Brian  Connolly 
seen  off  of  his  land  and  36  head  of  mixed  livestock 
bearing  the  respective  brands  of  both  defendants 
without  a  specification  of  number  of  each.  Clearly, 
Daniel  Connolly  may  not  be  penalized  for  the  stock 
owned  by  his  father  or  Brian  Connolly  for  that  of  his 
son.  The  trial  court  nevertheless  imposed  a  penalty 
of  $258.00  when  the  total  number  of  all  cattle  identi- 
fied could  not  be  penalized  in  excess  of  $1.00  a  head 
under  the  statute,  or  a  total  of  $105.00. 

Thus  the  court  erred  in  making  findings  of  fact 
Nos.  IV,  V,  VI,  VII  (R.  47,  48,  specifications  of  error 
1,  2,  3  and  4  supra),  and  rendering  judgment  against 
the  defendants  (R.  51-55,  specifications  of  error  7 
supra). 

The  impropriety  of  imposing  the  statutory  penalty, 
as  a  matter  of  law  under  section  179,  Title  25  U.S.C. 
or  the  penally  under  section  71.2  of  Title  25,  Code 
of  Federal  Regulations,  will  be  considered  in  the  fol- 
lowing subdivision  of  this  brief. 

2.  Penalty  imposed  under  section  179,  Title  25, 
United  States  Code. 

Section  179  of  Title  25  U.S.C.  provides  substan- 
tially that  if  any  person  shall  drive,  or  otherwise  con- 
vey any  stock  of  horses,  mules,  or  cattle  to  range  and 
feed  on  any  land  belonging  to  any  Indian  or  Indian 
Tribe,  without  the  consent  of  such  tribe,  such  person 
shall  forfeit  the  sum  of  one  dollar  for  each  animal  of 
such  stock  (emj)hasis  ours). 

There  is  not  one  iota  of  evidence  showing  the  do- 
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f  endants,  or  either  of  them,  at  any  time  drove  or  con- 
veyed livestock  to  range  or  feed  on  any  land  belong- 
ing to  any  Indian  or  Indian  tribe.  The  statute  clearly 
applies  to  a  willful  and  intentional  trespass,  and  since 
it  involves  a  forfeiture  by  way  of  money  penalty 
same  should  be  strictly  construed. 

The  allegations  of  the  complaint  and  prayer  for  re- 
lief by  way  of  injunction  and  actual  damages  presents 
a  case  wherein  equitable  relief  is  sought,  not  punish- 
ment of  defendants.  In  fact  paragraph  X  of  the 
complaint  alleges  that  plaintiff  is  seeking  a  remedy 
"in  a  court  of  equity  where  matters  such  as  those 
hereinabove  set  forth  are  cognizable."  No  sugges- 
tion of  recovery  of  a  penalty  under  the  above  penal 
statute  is  intimated. 

Undoubtedly  the  plaintiff  in  framing  the  complaint 
had  under  consideration  the  decision  of  this  Circuit 
Court  of  Appeals  in  the  case  of  Ash  Sheep  Company  v. 
The  United  States  229  Federal  Reporter  479,  affirmed 
250  Federal  Reporter  591,  wherein  this  court  held  in 
granting  equitable  relief,  which  was  the  principal  re- 
lief sought  in  the  cause  at  bar  (temporary  and  perma- 
nent injunction),  the  court  would  not  aid  in  the  col- 
lection of  a  penalty  provided  by  the  foregoing  section 
179  of  25U.S.C. 

Independent  of  the  provisions  of  Section  81  of  the 
Federal  Rules  of  Civil  Procedure,  and  even  under  the 
provisions  of  Rule  2  of  the  Rules  of  Civil  Procedure, 
providing  for  one  form  of  action,  the  authorities 
agree  that  in  administering  equitable  relief  the  court 
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will  observe  the  rules  theretofore  observed  by  courts 
of  equity  in  granting  such  relief. 

Schwindt  v.  Lane  Potter  Lumber  Company, 
40  Mont.  537,  107  Pac.  818, 

See  also  discussion  of  Rule  2  and  quotation  from 
the  authorities  appearing  in  Vol.  I  Federal 
Rules  of  Civil  Procedure,  pp.  62-65,  and  75-79, 

1  Bancrofts  Code  Practice  &  Remedies, 
Section  171,  p.  257. 

In  Samuel]  vs.  Moore  Mercantile  Co.,  62  Mont.  232, 
204  Pac.  376,  the  court,  in  construing  a  code  provision 
of  Montana  identical  with  Rule  2  of  the  Federal  Rules 
of  Civil  Procedure,  said:  ''though  the  form  and  the 
name  of  the  action  is  abolished,  the  distinctions  be- 
tween the  character  of  different  actions  necessarily 
arise  from  the  nature  of  the  wrong  which  is  suffered 
and  the  relief  which  is  sought,  so  that  a  reference  to 
the  forms  and  principles  of  common  law  pleading  is 
frequently  of  aid  in  determining  the  rights  and  reme- 
dies of  litigants."  Notwithstanding  the  foregoing 
rules,  and  the  fact  that  there  was  no  evidence  to  show 
any  number  of  livestock  owned  by  defendant  Daniel 
Connolly  upon  which  to  base  a  penalty  and  in  lace 
of  the  evidence  showing  a  total  of  105  head  of  Brian 
Connolly  slock  on  certain  land,  the  court  found  i  R. 
47)  that  the  defendants  were  both  liable  for  a  penalty 
of  $258.00  and  rendered  judgment  for  such  sum 
(R.  54). 

It  is  true  the  District  Court  found  as  a  fact  that 
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both  defendants  had  "willfully  refused  to  remove 
their  trespassing  cattle  and  horses  from  the  lands  and 
premises  of  their  Indian  neighbors"  and  continued  to 
allow  their  livestock  to  trespass  and  destroy  the 
grasses,  feed,  etc.,  growing  thereon  and  refused  to 
remove  same  when  rquested  by  officers  of  the  Indian 
Service  (R.  48),  but  this  finding  is  clearly  without 
sufficient  evidence  to  support  same.  There  is  no 
testimony  of  a  request  for  removal,  either  written  or 
verbal,  of  any  trespassing  cattle  and  a  refusal  by 
either  of  the  defendants  to  remove  same.  Witness 
Stephenson  stated  substantially  that  he  had  a  conver- 
sation with  "Mr.  Connolly"  (apparently  Brian  Con- 
nolly) about  restricting  his  cattle  in  the  future  as  he 
was  there  to  enforce  the  rules  and  regulations  of  the 
Indian  Department  (R.  146),  and  Mr.  Connolly  told 
him  "that  those  were  Indian  stock,  that  they  could 
run  anywhere  on  the  Reservation  that  he  wanted 
them  to"  (R.  147).  Brian  Connolly,  referring  to  Mr. 
Stephenson's  testimony,  said  he  did  not  make  the 
statement  as  testified  to  b}r  Mr.  Stephenson.  His 
statement  was  that  "we  had  a  right  to  run  for  our 
own  family  where  there  is  no  fence"  (R.  260).  He 
further  explained  to  Mr.  Stephenson  what  he  meant 
by  his  statement  was  stock  that  accidentally  strayed 
off  the  unit  onto  adjoining  land  where  unfenced. 
This  appears  when  the  testimony  of  witness  Con- 
nolly is  examined  (R.  200). 

"Q.  This    morning    Mr.    Stephenson    testified 
that  lie  had  a  conversation  with  you  at  one  time 
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wherein  you  substantially  notified  him,  or  in- 
formed him  lhat  you  could  drive  your  livestock 
any  place  you  wanted  to  on  the  Reservation.    Do 

you  recall  him  so  testifying  this  morning? 

A.  I  do. 

Q.  Did  you  make  that  statement  to  Mr.  Steph- 
enson at  any  time? 

A.  I  didn't  make  any  part  of  that. 

Q.  What  was  the  statement  vou  made  to  him 
at  that  time? 

A.  That  we  had  a  right  to  run  for  our  own 
family  where  there  is  no  fence. 

Q.  Did  you  make  any  complaint  as  to  stock 
that  was  accidentally  strayed  off  the  Unit  on  the 
a-J  joining  lands,  or  what  did  you  say  at  that 
time? 

A.  I  tried  to  explain  to  him  about  it,  it  couldn't 
be  helped  to  keep  them  off;  it  was  impossible  to 
keep  them  off. 

Q.  That  was  the  substance  of  your  statement? 

A.  Yes."     (Emphasis  ours.) 

The  Court  will  observe  how  witness  Connolly  ex- 
plained how  it  was  impossible  to  keep  cattle  from 
straying  onto  unfenced  land.  Mr.  Stephenson  did 
not  in  rebuttal  deny  that  witness  Connolly  made  such 
explanatory  statement  (R.  357).  No  evidence  ap- 
pears of  a  single  instance  of  a  notification  of  any  tres- 
passing slock  to  Connollys  and  their  refusal  or  fail- 
ure to  return  same  to  their  land. 

Opposed  to  the  statement  of  Stephenson  is  the  evi- 
dence of  the  instructions  given  by  Brian  Connolly  to 
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Daniel  and  his  other  sons  to  ride  every  morning  for 
stray  stock  and  turn  them  back  on  their  own  range 
and  the  following  of  such  instructions  by  the  father 
and  the  sons  (R.  260,  248,  250,  288-  291,  295,  296), 
and  the  testimony  of  Brian  Connolly  that  when  he 
received  the  three  letters  about  some  of  his  stock 
being  off  his  range  he  went  out  and  removed  same 
(R.  248-251). 

The  trial  court's  finding  of  fact  No.  VII  (R.  48, 
specification  5  supra),  is  to  the  effect  that  the  lands 
and  premises  upon  which  Brian  Connolly  had  grazing 
rights  were  in  no  wise  involved  in  this  action.  This  is 
clearly  erroneous.  The  Connolly  family,  including 
Daniel  Connolly,  had  certain  land  they  owned  in  Unit 
12  and  other  land,  and  they  had  grazing  rights  in  that 
unit  and  on  other  land  (R.  102,  89-121,  7).  Adjoin- 
ing wrere  large  areas  of  unfenced  land.  The  natural 
characteristic  of  livestock  to  stray  was  known  to 
plaintiff  and  its  officers  and  even  under  plaintiff's 
interpretation  of  the  law  and  regulations  it  was  the 
policy  of  plaintiff  not  to  deem  straying  stock  as  a 
trespass  if  the  owner  is  diligent  in  his  efforts  to  return 
them  (R.  139).  The  entire  evidence  in  this  case 
shows  that  the  livestock  involved  were  stray  stock 
only  and  that  defendants  were  diligent  in  their  efforts 
to  return  them  to  their  own  lands.  If  Connollys  had 
no  land  and  merely  willfully  drove  and  herded  live- 
stock onto  the  lands  of  their  negihbors  a  different 
question  would  be  involved. 

The  trial  court  found  that  the  defendants  and  each 
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of  them  were  Indian  persons,  wards  of  the  govern- 
ment of  the  United  States  and  under  the  charge  of 
the  Superintendent  of  the  Blackfeet  Indian  Reser- 
vation in  the  state  of  Montana  (R.  46).  The  penal 
statute,  section  179  Title  25  U.S.C.A.,  was  originally 
passed  by  act  of  Congress  in  1796  and  was  then  en- 
titled as  follows:  "AN  ACT  TO  REGULATE  TRADE 
AND  INTERCOURSE  WITH  THE  INDIAN  TRIBES, 
AND  TO  PRESERVE  PEACE  ON  THE  FRON- 
TIERS."   1  Stat.  469,  470  (1796). 

The  foregoing  section  was  re-enacted  without 
change  in  1802.    2  Stat.  139,  141. 

Ash  Sheep  Co.  v.  U.S.  40  S.  Ct.  241,  252  U.S.  259. 

In  1834  (Act  of  June  30,  1834,  c.  161,  Sec.  9,  4  Stal. 
729,  730)  it  was  given  its  present  form,  which  also 
was  carried  into  the  revised  statutes  without  change 
in  the  wording,  Rev.  Stats.  2117. 

It  will  be  noted  this  statute  was  almost  150  years 
old  at  the  time  this  action  was  commenced  against 
these  Appellants.  It  wiil  be  observed  also  that  the 
title  of  the  statute  makes  no  reference  whatever  to 
trespasses  by  Indians  on  their  own  reservation;  it 
appears  to  be  the  intent  and  purpose  of  the  statute  as 
originally  enacted  to  protect  Indian  tribes  in  their 
trade  and  intercourse  with  outsiders  and  to  protect 
the  peace  of  the  frontiers. 

It  will  be  further  noted  that  even  though  this  sec- 
tion of  the  statute  applied  to  individual  Indians  al  the 
time  it  was  enacted,  the  United  Slates  had  no  jurisdic- 
tion at  the  time  over  the  Blackfeet  Tribe  of  Indians. 
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The  Treaty  of  1855  is  the  first  record  we  have  of  any 
matter  involving  the  Blackfeet  Tribe.  Examining  the 
Treaty  of  1855  with  the  Blackfeet  Indian  Tribe  and 
other  tribes  Art.  3  thereof  provides  in  part  as  fol- 
lows: 

"Where  all  nations,  tribes  and  bands  of  In- 
dians, party  to  the  treaty,  may  enjoy  equal  and 
uninterrupted  privileges  of  hunting,  fishing, 
gathering  fruit,  grazing  animals,  curing  meat  and 
dressing  robes." 

The  foregoing  provision  when  read  with  article  4 
of  the  treaty  makes  the  lands  on  the  Blackfeet  Indian 
Reservation  common  ground  to  all  these  Indians  as 
affects  their  right  to  graze  animals  within  the  con- 
fines of  this  reservation.  The  right  to  graze  animals 
is  exclusive  and  section  2117  R.  S.,  Sec.  179,  25  U.S. 
C.A.,  only  attempts  to  protect  the  Indian  Tribes  in 
their  tribal  treaty  rights  and  to  keep  persons  not 
members  of  the  tribe  off  of  the  lands  belonging  to 
the  Indians. 

Article  7  of  the  Treaty  of  1855  with  the  Blackfeet 
Indians  provides: 

"and  the  United  States  is  hereby  bound  to  pro- 
tect said  Indians  against  depredations  and  other 
unlawful  acts  which  white  men  residing  in  or 
passing  through  their  country  may  commit." 

The  Treaty  with  the  Blackfeet  of  1855  will  be 
found  in  Kapplers  Indian  Affairs,  Laws  and  Treaties, 
Vol.  II,  2d  Ed.,  pages  736  to  7-10. 
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Had  it  been  the  intent  of  the  plaintiff  to  exercise 
jurisdiction  over  trespassing  by  animals  belonging  to 
the  individual  members  of  the  Blackfeet  nation,  then 
the  language  of  the  treaty  would  have  been  so  worded 
so  as  to  have  made  that  point  clear;  that  this  is  the 
case  will  be  found  from  an  examination  of  the  subse- 
quent relations  with  the  Blackfeet  nation  and  other 
tribes  included  in  the  Treaty  or  agreement  of  1885. 

Article  VI  of  the  Treaty  of  1869  with  the  Blackfeet 
nation  and  other  tribes  provides  that  heads  of  fami- 
lies, and  other  persons  belonging  to  the  tribe  not 
heads  of  families,  may  select  320  acres  if  heads  of 
families  and  80  acres  to  all  other  for  their  exclusive 
use  for  farming.  "Exclusive"  is  the  word  used.  That 
intentionally  leaves  other  lands  to  the  Blackfeet  na- 
tion in  common. 

These  rights  were  not  changed  or  modified  by  the 
agreement  of  1887  with  the  Blackfeet  nation.  See 
Kappler  Vol.  II,  pages  261-66. 

The  Treaty  or  agreement  of  1895  expressly  retained 
all  rights  to  the  Indians  not  therein  or  theretofore 
relinquished  by  treaty.  Article  V  of  the  Treaty  or 
agreement  of  1895  expressly  provided:  ^       ,  f  ? 

"but  during  the  existence  of  this  agreement  no 
allotments  of  lands  in  severalty  shall  be  made  to 
them  but  that  the  whole  reservation  shall  con- 
tinue to  be  held  by  these  Indians  as  a  communal 
grazing  tract  upon  which  their  herds  may  feed 
undisturbed."     ( Emphasis  ours. ) 

The  foregoing  clause  bears  out  the  contention  of  the 
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Appellants  and  shows  that  the  Indian  has  never  been 
deemed  or  considered  a  trespasser  upon  his  own  res- 
ervation and  it  further  shows  that  it  was  the  intent 
and  purpose  of  the  United  States  and  the  Indian  Tribe 
to  have  these  grazing  lands  used  in  common. 

The  contention  is  further  supported  by  the 
^Yheeler-Howard  Act,  Act  of  June  30,  1934,  under  the 
terms  of  which  Indian  Tribes  were  given  a  consider- 
able measure  of  self  governmnt  after  they  elected  to 
come  under  that  act  and  adopted  a  charter  and  by- 
laws approved  by  the  Secretary  of  the  Interior,  all 
of  which  was  done  by  the  Blackf  eet  Tribe,  during  the 
years  of  1935-36.    This  is  shown  in  the  Transcript. 

The  record  shows  that  the  lands  involved  in  this 
action  were  allotted  to  the  members  of  the  Blackf  eet 
Tribe  on  or  about  the  year  1918  when  trust  patents 
were  finally  issued.  The  said  patents  were  issued 
under  Article  VI  of  An  Act  to  Ratify  and  Confirm  a 
Treaty  Agreement  with  the  Blackfeet  and  Other 
Tribes  of  Indians,  approved  May  1,  1888  (28  Stat. 
113),  and  the  Act  of  February  8,  1887,  known  as  the 
General  Allotment  Act  (24  Stat.  388),  and  the  Indi- 
ans acquired  vested  rights  by  virtue  of  said  treaty 
and  allotment  act  which  vested  rights  the  courts  have 
uniformly  held  run  with  the  land  and  the  Federal 
Government  has  no  right  or  authority  to  change  or 
modify  those  rights.  In  a  great  number  of  cases  al- 
ready decided  in  the  Federal  courts  among  them 
Heckman  v.  United  States,  224  U.  S.  413,  32  S.  Ct. 
Rep.  424  and  Choate  v.  Trapp,  224  U.  S.  665,  32  S.  Ct. 
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Rep.  565,  U.  S.  v.  Glacier  Co.,  17  F.  Supp.  411,  99  F. 
2d.  733,  Indian  personal  and  property  rights  are  pro- 
tected. 

Felix  S.  Cohen,  a  solicitor  of  the  Interior  Depart- 
ment, in  a  treatise  on  Indian  rights  in  Federal  courts 
published  in  1940,  declares  that  the  Indian  tribes  or 
nations  have  sole  jurisdiction  of  criminal  offenses 
and  says  at  page  152  in  a  reprint  24  Minnesota  Law 
Review,  145-200: 

"So  much  consternation  was  created  by  the 
Supreme  Court's  decision  in  Ex  parte  Crow  Dog 

that  within  two  years  Congress  had  enacted  a 
law  making  it  a  federal  crime  for  one  Indian  to 
murder  another  Indian  on  an  Indian  reservation. 
This  law  also  prohibited  manslaughter,  rape,  as- 
sault with  intent  to  kill,  arson,  burglary,  and 
larceny.  In  later  years  notorious  cases  of  rob- 
bery, incest,  and  assault  with  a  dangerous 
weapon  resulted  in  the  piecemeal  addition  of 
these  three  offenses  to  the  federal  code  of  Indian 
crimes.  There  are  thus,  at  the  present  time,  ten 
major  offenses  for  which  federal  jurisdiction  has 
displaced  tribal  jurisdiction.  Federal  courts  also 
have  jurisdiction  over  the  ordinary  federal 
crimes  applicable  throughout  the  United  Stales 
(such  as  counterfeiting,  smuggling,  and  offenses 
relative  to  the  mails),  over  violations  of  special 
laws  for  the  protection  of  Indians,  and  over  of- 
fenses committed  by  an  Indian  against  a  non- 
Indian  or  by  a  non-Indian  against  an  Indian 
which  fall  within  the  special  code  of  offenses  for 
territory  "within  the  exclusive  jurisdiction  of  the 
United  States.  All  offenses  other  than  these  re- 
main subject  to  tribal  law  and  custom  and  to 
tribal  courts." 
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Crow  Dog  Case  1883,  109  U.  S.  556,  3  S.  Ct.  396, 
27  L  ed  1020. 

Later  in  the  same  Treatise  Solicitor  Cohen  states 
that  since  the  adoption  of  the  Wheeler-Howard  Act 
of  June  18,  1934,  the  Tribes  that  have  elected  to  come 
under  the  said  Act  have  adopted  the  "law  and  order 
problem"  of  their  jurisdiction.    He  says  at  page  155: 

"The  scope  of  the  law  and  order  problem 
which  these  tribes  face  is  measured  by  the  la- 
cunae of  federal  law.  There  is  no  federal  law  to 
deal  with  simple  assault  committed  by  one  In- 
dian against  another  on  an  Indian  Reservation, 
or  with  adultery,  seduction,  bigamy,  kidnapping, 
receiving  stolen  goods,  obtaining  money  under 
false  pretenses,  embezzlement,  blackmail,  libel, 
forgery,  fraud,  trespass,  mayhem,  bribery,  kill- 
ing of  another's  livestock,  setting  fire  to  grass  or 
timber,  use  of  false  weights  and  measures,  pollu- 
tion of  water  supplies  or  disorderly  conduct.  The 
list  is  by  no  means  complete." 

Not  until  1885  did  Congress  take  steps  to  assume 
any  jurisdiction  over  crimes  committed  on  an  Indian 
Reservation.  Act  of  March  3rd,  1885,  23  Stat,  at 
Large  385,  Title  18  U.S.C.  and  U.S.C.A.  Sec.  548.  The 
latter  Act  covered  only  murder,  manslaughter,  rape, 
incest,  assault  with  intent  to  kill,  assault  with  a  dan- 
gerous weapon,  arson,  burglary,  robbery  and  larceny 
on  and  within  any  reservation  under  the  jurisdiction 
of  the  U.  S.  Trespasses  by  one  Indian  vs.  another  on 
his  reservation  has  never  been  penalized  by  any  U.  S. 
Law. 

The  case  of  Worcester  v.  Georgia,  C>  Pet.  543  and 
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ex  parte  Crow  Dog,  109  U.  S.  556,  3  S.  Ct  396,  27 

L.  Ed.  are  without  doubt  the  controlling  cases  in  the 
matter  of  Indian  rights  of  self  government  and  as  Mr. 
Felix  Cohen  has  ably  set  out  in  his  Treatise,  referred 
to  above,  all  jurisdiction  remains  in  the  Indian  Tribe 
except  where  expressly  assumed  by  act  of  Congress. 
It  is  apparent  that  there  was  no  right  on  the  pari  of 
the  United  States  to  prosecute  an  action  for  trespass 
as  between  Indians  of  the  same  Tribe  on  their  own 
Reservation,  or  as  affects  a  member  of  the  tribe  while 
grazing  animals  on  his  own  Reservation.  This  was 
true  up  to  the  time  Mr.  Cohen  compiled  his  authorities 
in  1940;  so  it  seems  to  be  clear  that  the  Court  was 
without  jurisdiction  to  penalize  the  Connollys  or  to 
entertain  jurisdiction  of  the  action.  It  is  Mr.  Cohen's 
opinion  that  since  the  enactment  of  the  Wheeler- 
Howard  Act  the  United  States  has  no  further  juris- 
diction in  criminal  matters  not  then  in  force,  and 
that  the  election  of  the  Indian  Tribe  to  come  under  the 
Wheeler-Howard  Act  and  the  adoption  of  their  law 
and  Order  Code  ousts  the  United  States  from  jurisdic- 
tion from  those  offenses  generally  described  in  the 
Law  and  Order  Code. 

Mr.  Felix  Cohen's  conclusion  on  Indian  rights  are 
as  follows: 

'The  defense  of  Indian  lights  in  the  federal 
courts  is  a  significant  part  of  the  pageant  of 
American  liberty.  Across  the  panorama  of  the 
years  pass  judges  who  were  tolerant  enough  to 
appreciate  the  grievances  of  an  oppressed  people 
and  courageous  enough  to  vindicate  rights  that 
Presidents,  cabinet  officers,  army  general  and 
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reservation  superintendents  had  violated.  Chief 
Justice  Marshall  defending  the  rights  of  the 
Cherokee  Nation  which  the  hardened  Indian 
fighter  in  the  White  House  refused  to  enforce, 
Judge  Dundy,  issuing  his  writ  of  habeas  corpus 
against  General  Cook,  and  the  long  procession  of 
their  fellow  justices  who  have  made  Indian  law 
— not  the  least  of  them  Justices  Grier,  Sanborn, 
Lamar  and  Van  Devanter — have  played  their 
part  in  the  defense  of  American  liberty.  And 
across  the  decades,  there  march  old  Indian  chiefs 
and  warders,  forgotten  criminals  and  peaceful 
victims  of  the  white  man's  exploitation,  each 
playing  his  part  in  the  struggle  to  vindicate  the 
human  rights  of  a  vanquished  race.  The  mur- 
derer, Crow  Dog,  and  the  leader  of  exiles,  Stand- 
ing Bear, — John  Ross,  the  Principal  Chief  of  the 
Cherokee  Nation  in  its  trek  to  Indian  Territory 
across  the  Trail  of  Tears,  the  Quinaielt  Indians 
who  insisted  upon  their  right  to  fish  on  their  own 
Reservation,  the  Choctaws  and  Chickasaws  who 
insisted  that  the  United  States  fulfill  its  promise 
that  their  allotted  lands  be  exempt  from  taxation 
— all  are  part  of  this  pageant  of  American  lib- 
erty. For  our  democracy  entrusts  the  task  of 
maintaining  its  most  precious  liberties  to  those 
who  are  despised  and  oppressed  by  their  fellow 
men." 
3.  The  striking  of  the  allegations  of  the  amended 
answer  of  Brian  Connolly  on  motion  of  plaintiff  was 
erroneous. 

Federal  Rules  of  Procedure,  rule  12,  section  (f) 
provides  substantially,  in  so  far  as  presently  perti- 
nent, that  upon  motion  by  a  party  the  court  may  order 
redundant,  immaterial,  impertinent  or  scandalous 
matter  stricken  from  any  pleading.  The  rule  makes 
it  a  discretionary  matter  with  the  court.  In  constru- 
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ing  the  rule  Federal  Courts  have  enunciated  certain 
considerations  guiding  the  exercise  of  such  discre- 
tion. 

Motions  to  strike  are  not  regarded  with  favor  and 
should  be  denied  unless  the  allegations  have  no  pos- 
sible relation  to  the  controversy  or  may  prejudice  the 
other  party. 

Hansen  Packing  Co.  v.  Armour  &  Co. 
16  F.  Supp.  784,  at  787  (D.  C.  N.  Y.), 

Radtke  Patents  Corp.  v.  Taghbue  Mfg.  Co. 
31  F.  Supp.  226  (D.  C.  N.Y.). 

Where  it  is  doubtful  whether  under  any  contin- 
gency the  matter  may  raise  issues  the  motion  should 
be  denied. 

Samuel  Goldwvn  Inc.  v.  U.  S.  Corp., 
35  F.  Supp.  633,  (D.  C.  N.  Y.). 

In  Brinkey  v.  Lewis,  27  F.  Supp.  313,  at  314,  the 
District  Court  (Pennsylvania)  in  denying  a  motion 
to  strike  certain  matter  from  a  complaint  allegations 
characterizing  the  manner  of  an  assault  said,  "The 
matter  alleged  cannot  injure  the  defendant  but  will 
give  him  a  more  definite  idea  of  the  nature  of  the  case 
to  be  presented." 

By  the  treaty  of  Laramie  the  right  of  various  Indian 
Tribes  to  occupy  and  exercise  jurisdiction  over  cer- 
tain land  rights  west  of  the  Mississippi  river  was  rec- 
ognized. For  the  purpose  of  the  present  case,  we 
need  look  no  further  than  the  treaty  of  October  17, 
1855   (Vol.  II  "Indian  Laws  and  Treaties,"   Kapler, 
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2d  edition,  p.  736),  (11  Statutes  at  Large,  657,  662), 
and  the  executive  order  made  in  the  year  1875  estab- 
lishing the  present  boundaries  of  the  Blackfeet  In- 
dian Reservation.  (18  Stat.  28).  Article  4  of  the 
above  treat}^  gives  the  right  of  exclusive  control  to 
the  Blackfeet  Indian  Tribe  to  the  area  referred  to 
and  Article  4  defined  the  territory  of  the  Blackfeet 
Nation  and  conferred  "exclusive  jurisdiction"  upon 
the  Blackfeet  Tribe,  to  the  territory  defined.  The 
territory  of  the  Blackfeet  Nation  as  described  in  the 
treaty  embraced  a  much  larger  area  than  the  present 
area  although  the  treaty  area  included  the  present 
area  of  the  Blackfeet  Reservation. 

Vol.  II  "Laws  and  Treaties,"   (Kapler), 
pp.  736-739  (2d  edition). 

The  pertinent  provision  of  the  treaty  reads: 

"The  parties  to  this  treaty  agree  and  consent, 
that  the  tract  of  country  lying  within  lines  drawn 
from  the  Hell  Gate  or  Medicine  Rock  Passes,  in 
an  easterly  direction,  to  the  nearest  source  of  the 
Muscle  Shell  River,  thence  down  said  river  to 
its  mouth,  thence  down  the  channel  of  the  Mis- 
souri River  to  the  mouth  of  Milk  River,  thence 
due  north  to  the  forty-ninth  parallel,  thence  due 
west  on  said  parallel  to  the  main  range  of  the 
Rocky  Mountains,  and  thence  southerly  along 
said  range  to  the  place  of  beginning,  shall  be  the 
territory  of  the  Blackfeet  Nation,  over  which 
said  nation  shall  exercise  exclusive  control,  ex- 
cepting as  may  be  otherwise  provided  in  this 
trcaly!" 

That  "grazing  animals"  was  within  the  "exclusive 
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jurisdiction"  of  the  tribe,  under  Article  4,  is  evi- 
denced by  the  preceding  Article  3  of  the  treaty  which 
set  aside  a  tract  of  land  in  which  several  enumerated 
tribes,  inclusive  of  the  Blackfeet  Nation,  were  given 
common  rights  of  "hunting,  fishing,  and  gathering 
fruit,  grazing  animals,  curing  meats  and  dressing 
robes." 

The  executive  order  fixing  the  present  boundaries 
of  the  Blackfeet  Indian  Reservation,  did  not  in  any 
manner  restrict  the  grazing  rights  of  the  Blackfeet 
Indians  upon  and  in  the  lands  embraced  within  the 
executive  order. 

The  constitution  of  the  United  Slates  (Article  VI I 
provides  that  the  constitution  and  laws  of  the  United 
States  made  in  pursuance  thereof  and  all  treatise 
made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States  shall  be  the  Supreme  Law  of  the 
land.  Therefore  by  special  mandate  treaties  made 
with  the  Blackfeet  Indians  constitute  part  of  the  su- 
preme law  of  the  land. 

United  States  Revised  Statutes,  section  2079,  25 
U.  S.  C.  A.  section  71,  expressly  recognizes  the  validity 
of  the  Indian  treaties  made  prior  to  March  3,  1871. 

The  executive  order  above  mentioned  did  not  in  any 
manner  affect  the  title  of  the  Indians  to  the  lands 
referred  to  therein  which  were  part  of  the  lands  in 
the  treaty  of  1855.  The  rule  of  law  is  well  established 
that  the  Indian  Title  to  right  of  occupancy  is  identical 
under  treaty  reservation  and  executive  order  reser- 
vation. 
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Spalding  v.  Chandler, 

160  U.  S.  394.  40  L.  ed.  469, 

McFadden  v.  Mountain  etc.  Co. 

97  Fed.  670   (9th  Circ.),  at  673,   (bottom  of 
page), 

Gibson  v.  Anderson, 

131  Fed.  39,  citing  97  Fed.  670. 

Indian  Treaties  are  interpreted  most  favorably  to 
the  Indian  Tribe. 

Choate  v.  Trapp, 
224  U.S.  665,  667,  56  L.  ed.  941,  946, 

Gritts  v.  Fisher, 
224  U.S.  640,  648,  56  L.  ed.  928. 

The  right  of  self  government  except  where  re- 
stricted by  treaty  or  act  of  Congress  is  in  the  Indian 
Tribe  and  because  the  treaty  used  the  words  "hunt- 
ing grounds"  such  did  not  restrict  the  full  use  of  the 
lands  reserved  by  the  Indians. 

Worcester  v.  State  of  Georgia, 
6  Peters  515,  8  L.  ed.  483. 

The  right  of  Indians  to  the  reservation  land  is  not 
dependent  on  the  treaty  as  a  grant  but  rests  upon 
their  original  title  which  is  confirmed  by  the  treaty 
and  the  rights  of  Indians  to  the  uses  therefore  made 
of  the  land  still  subsists  (Citing  U.  S.  v.  Winans,  198 
U.  S.  371,  49  L.  ed.  1089).  This  was  an  action  to  quiet 
title  of  Indians  of  the  Quinaielt  Reservation  in  Wash- 
ington lo  certain  tide  lands. 

U.  S.  v.  Romaine, 
255  Fed.  253  (CCA.  9th). 
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The  right  of  self  government  except  as  restricted  by 
treaty  or  Act  of  Congress  is  in  the  Indian  Tribe. 

Worcester  v.  State  of  Georgia, 
8  L.  ed.  483,  6  Peters  515. 

In  the  above  case  the  court  further  held  (Justice 
Marshall)  that  the  use  of  the  words  "hunting 
grounds"  would  not  restrict  the  full  use  of  the  land 
reserved  by  the  Indians. 

Treay  provisions  by  the  United  States  with  the  In- 
dian Tribes  are  not  to  be  interpreted  narrowly  but  to 
be  construed  as  Indians  would  understand  them. 

U.  S.  v.  Shoshone  Tribe, 
82L.  ed.  1213,  304  U.S.  Ill, 

U.  S.  ex.  rel.  Marks  v,  Brooks, 
32  Fed.  Supp.  422. 

Doubtful  provisions  in  treaty  are  to  be  interpreted 
in  favor  of  the  Indians. 

U.  S.  v.  Nez  Perce  Countv, 
95  Fed.  (2)  232. 

Treaty  may  be  superseded  by  subsequent  act  of 
Congress. 

U.  S.  ex.  rel.  Mark  v.  Brooks  Supra. 
The  power  to  abrogate  a  treaty  is  in  the  United 

States  but  it  must  be  done  by  Act  of  Congress  and 

the  intent  to  revoke  the  provisions  of  the  treaty  must 
be  clear. 

Osage  Tribe  v.  U.  S. 

66  Ct.  Cls.  64,  Certiorari 

denied  279  U.  S.  811,  73,  L.  ed.  971. 
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The  act  of  March  3,  1871  abolishing  the  making  of 
treaties  with  Indian  Tribes  expressly  recognized  the 
validity  of  prior  treaties.  Where  the  right  to  hunt 
and  fish  in  lands,  sold  by  an  Indian  Tribe  are  reserv- 
ed, such  are  property  rights,  rather  than  rights  of 
sovereignty. 

Kennedy  v.  Becker, 

241  U.S.  556,  60  L.ed.  1166. 

In  Mason  v.  Sams,  5  Fed.  (2)  255,  (District  Judge 
Cushman  writing  the  opinion)  held  that,  under  the 
rule  that  treaties  with  the  Indians  are  to  be  construed 
in  favor  of  the  Indians,  the  provisions  of  the  treaty  of 
1885  with  the  Tahelah  Indians  that  a  tract  of  land  to 
be  selected  should  be  "reserved  for  the  use  and  oc- 
cupation of  the  Tribe  and  bands  aforesaid  ****  and 
set  apart  for  their  exclusive  use  and  no  white  man 
shall  be  permitted  reside  thereon  without  permission 
of  the  Tribe  or  of  Superintendent  of  Indian  Affairs 
or  Indian  Agent"  gives  to  the  individual  Indian  an 
exclusive  right  of  fishing  on  the  reservation. 

The  above  decision  further  held  that  under  such 
treaties  made  neither  the  Secretary  of  Interior  nor 
Commissioner  of  Indian  Affairs  have  any  authority 
to  make  regulations  under  which  particular  locations 
on  the  Quinaielt  Reservation  are  assigned  to  individ- 
uals with  exclusive  rights  thereon  or  require  that  they 
pay  royalty  on  fish  caught  and  sold  and  all  fish  sold 
were  required  to  be  sold  to  licensed  buyers  under 
regulations  made  and  it  was  also  provided  that  vio- 
lation of  such  regulations  would  entail  the  withdrawal 
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of  fishing  privileges  for  a  specified  period  and  also 
provided  thai  fines  might  be  assessed.  The  treaty  also 
reserved  the  right  of  pasturage  on  the  open  un- 
claimed land  and  the  right  to  take  berries  and  roots 
and  also  hunt.  The  treaty  did  not  expressly  provide 
for  the  exclusive  right  to  fish  on  the  reservation. 

The  Court  further  held  that  the  treaty  gave  the 
rights  to  the  Indians  of  the  tribe  in  common.  That  the 
Secretary  of  Interior  could  not  charge  them  royalty 
for  the  exercise  of  such  right  even  though  the  pro- 
ceeds were  to  go  to  the  benefit  and  credit  of  the  tribe 
and  that  neither  the  Secretary  of  Interior  or  the  Com- 
missioner of  Indian  Affairs  was  vested  with  any  dis- 
cretion with  respect  thereto. 

See  also: 

U.  S.  v.  Winans, 

198  U.  S.  371,  49  L.  ed.  1089. 

The  Act  of  June  2,  1924,  45  Stat.  253  c.  233,  in 
granting  citizenship  to  the  Indians  expressly  preserv- 
ed the  rights  of  the  Indians  to  tribal  or  other  property. 

In  the  case  of  U.  S.  v.  Winans,  supra,  the  Court,  in 
sustaining  the  common  right  of  fishing  in  the  individ- 
ual Indians  held  that  subsequent  admission  of  the 
State  of  Washington  to  the  Union  and  the  issuance 
of  patents  bordering  the  stream  by  the  United  Slates 
did  not  defeat  the  rights  of  the  Indians.  The  Court 
held  that  a  treaty  with  an  Indian  Tribe  is  not  a  grant 
of  rights  but  a  limitation  of  rights  and  all  rights  not 
expressly  limited  are  reserved  to  the  Indian  Tribe,  as 
interpretation  of  the  treaty  is  to  be  in  favor  of  the  In- 


—49— 
dians  and  in  the  sense  the  unlettered  Indian  under- 
stand the  language. 

In  U.  S.  v.  Stotts,  49  Fed.  (2)  619,  (1930),  it  was 
held  that  the  rights  to  the  land  reserved  by  the  treaty 
were  common  rights  and  allotment  of  a  part  of  the 
reserved  lands  did  not  destroy  such  common  rights 
in  the  enjojraent  of  the  unallotted  lands;  that  the 
right  of  occupanc}^  is  not  predicted  upon  a  grant  by 
the  United  States  but  under  the  reserved  aboriginal 
right  which  the  Indians  inherently  held  in  the  land 
segregated  and  withheld  from  the  land  ceded  by  the 
Indians  under  the  treaty. 

Treaties  must  be  construed  not  according  to  the 
technical  meaning  of  its  words  to  learned  lawyers  but 
in  the  sense  in  which  they  would  naturally  be  under- 
stood by  the  Indians,  and  doubtful  clauses  in  the 
treaty  are  resolved  in  a  non-technical  way  as  the  In- 
dian would  have  understood  the  language. 

Jones  v.  Median, 

175  U.S.  1,  44  L.  ed.  49,  54. 

Brian  Connolly  and  Daniel  Connolly  by  virtue  of 
their  treaty  rights  could  not  be  held  trespassers  where 
the  allotted  or  tribal  lands  were  unfenced.  Therefore 
allegations  of  their  treaty  rights  and  that  the  plain- 
tiff and  the  Blackfeet  Tribe  had  so  interpreted  the 
treaty  since  its  adoption  was  pertinent  and  material  as 
showing  the  understanding  of  both  the  plaintiff  and 
the  Blackfeet  Tribe  of  what  was  intended  by  the 
treaty  (R.  29,  30),  and  the  trial  court  erred  in  strik- 
ing such  allegations  (R.  33,  34).  We  have  found  no 
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statute  which  has  taken  away  the  above  rights  as 
to  unfenced  lands. 

The  Wheeler-Howard  Act  of  June  18,  1934,  48 
Stat.  984,  25  U.  S.  C.  467,  authorizing  tribes  to  or- 
ganize and  incorporate  does  not  abrogate  tribal  rights. 
In  fact,  it  enlarges  certain  of  such  rights.  Among  oth- 
er things,  the  act  provides  "In  addition  to  all  pow- 
ers now  vested  in  any  Indian  tribe  by  existing  law 
the  constitution  adopted  by  such  tribe  shall  also  vest 
in  such  tribe  or  tribal  council  the  following  rights  and 
powers  ***  to  prevent  the  sale,  disposition,  lease,  or 
encumbrance  of  tribal  lands",  and  under  section  17 
of  the  same  act  it  is  provided  that  a  charter  of  incor- 
poration to  be  issued  to  any  tribe  may  convey  to  the 
incorporated  tribe  the  power  to  own,  hold,  manage, 
operate  and  dispose  of  real  and  personal  property  in- 
cluding the  power  to  purchase  restricted  Indian  lands 
and  issue  in  exchange  interests  in  corporate  property 
but  no  authority  shall  be  granted  to  sell,  mortgage,  or 
lease  for  a  period  exceeding  ten  years  any  of  the  land 
included  in  the  limits  of  the  reservation. 

By  Section  6  of  the  same  act  the  Secretary  of  the  In- 
terior is  directed  to  make  rules  and  regulations  for 
operation  and  management  of  Indians  forestry  units, 
and  to  restrict  the  number  of  livestock  grazed  on  In- 
dian range  units  to  the  estimated  carrying  capacity 
of  the  range,  and  to  protect  the  range  from  deteriora- 
tion, prevent  soil  erosion,  to  assure  full  utilization 
of  the  range,  but  does  not  authorize  him  to  enact  leg- 
islation as  to  trespass  and  provide  punishment  by  way 
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of  a  penalty. 

The  corporate  charter  of  the  tribe  provides  "no 
property  rights  of  the  Blackfeet  Tribe,  as  heretofore 
constituted  shall  be  in  any  way  impaired  by  anything 
contained  in  this  charter."  (Subd.  7,  R.  p.  309),  and 
the  tribal  constitution  confers  power  to  legislate  upon 
the  tribe  (R.  300),  and  abrogates  all  rules  and  regu- 
lations of  the  Interior  department  in  conflict  there- 
with (R.  301). 

It  is  clear  that  this  grazing  right  of  individuals  on 
lands  of  the  reservation  is  not  abridged. 

Nowhere  in  the  law  do  we  find  any  United  States 
statute  which  provides  that  the  straying  of  Indian  cat- 
tle upon  adjoining  unfenced  land  constitutes  an  ac- 
tionable respass.  Therefore,  we  must  look  to  the  tri- 
bal customs  and  laws  for  the  rules  controlling  in  such 
cases,  which  will  be  the  subject  next  considered. 

The  trial  court  struck  from  the  amended  answer  al- 
legations pertaining  to  custom  of  the  tribe  to  per- 
mit livestock  to  roam  and  graze  upon  unfenced  areas 
and  recognition  of  such  right  in  tribal  members  (R. 
31,33,34)). 

The  general  misconception  of  the  extent  of  the 
rights  of  Indian  Tribes  is  stated  in  Handbook  of  Fed- 
eral Indian  Laws  "legal  powers  of  Indian  Tribes  meas- 
ured by  the  decisions  of  the  courts  are  far  more  ex- 
tensive than  the  powers  which  most  Indian  tribes 
have  been  permitted  by  energetic  officers  to  exer- 
cise" (pg.  125).  In  the  same  publication  it  is  stated 
that  the  laws  and  customs  of  the  tribe  in  matters  of 
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contract  and  property  generally  may  be  administered 

in  the  tribunals  of  the  tribe  and  such  laws  and  cus- 
toms will  be  recognized  by  the  court  of  the  state  or 
nation  in  cases  coming  before  the  courts  (page  143). 

See  also  Title  25  Sec.  218  U.  S.  C.  which  exempts 
from  federal  punishment  persons  "having  been  pun- 
ished by  the  local  law  of  the  tribe." 

The  Department  of  the  Interior,  after  the  Wheeler- 
Howard  Act  of  Congress  was  passed,  had  its  solicitor, 
Nathan  Margold,  give  an  extended  opinion  for  the 
guidance  of  that  department  on  the  effect  of  such 
act  on  Indian  Tribes  who  organized  under  the  act. 
The  opinion  was  approved  by  Assistant  Secretary  of 
the  Interior  Chapman.  This  opinion  embracing  fifty 
three  pages  and  containing  a  comprehensive  consid- 
eration of  Indian  law  appears  in  Volume  55,  Deci- 
sions of  the  Department  of  the  Interior,  pages  14  to 
67.  The  following  are  some  of  the  conclusions  of  the 
solicitor  based  upon  the  statutes  and  decisions  as  ap- 
pear from  the  S3dlabus: 

"Conquest  has  brought  the  Indian  tribes  under 
the  control  of  Congress,  but  except  as  Congress 
has  expressly  restricted  or  limited  the  internal 
powers  of  sovereignty  vested  in  the  Indian  tribes 
such  powers  are  still  vested  in  the  respective 
tribes  and  may  be  exercised  by  their  duly  consti- 
tuted organs  of  government. 

The  acts  of  Congress  which  appear  to  limit  the 
powers  of  an  Indian  tribe  are  not  to  be  unduly 
extended  by  doubtful  inference. 

Attempts  of  administrative  officials  to  inter- 
fere in  the  exercise  by  the  Indian  tribes  of  their 
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powers  of  self-government,  or  to  supplant  tribal 
authorities  in  the  administration  of  these  powers, 
have  not  terminated  or  impaired  the  legal  rights 
and  powers  vested  in  the  various  Indian  tribes." 

The  long  established  custom  of  the  Blackfeet  tribe 
with  respect  to  what  constituted  a  trespass  as  between 
members  of  the  tribe  with  respect  to  livestock  appears 
in  the  form  of  a  written  law  in  Section  15  of  Chapter 
5  of  the  law  and  order  code  of  the  Blackfeet  Tribe 
(R.  336),  which  reads  as  follows: 

"Any  Indian  who  shall  go  upon  or  pass  over 
any  cultivated  or  enclosed  lands  of  another  per- 
son and  shall  refuse  to  go  immediately  there- 
from on  the  request  of  the  owner  or  occupant 
thereof,  or  who  shall  wilfully  and  knowingly  al- 
low any  livestock  to  occupy  or  graze  on  the  culti- 
vated or  enclosed  lands,  shall  be  deemed  guilty  of 
an  offense  and  upon  conviction  shall  be  punished 
by  a  fine  not  to  exceed  $5  and  the  cost  of  the 
Court,  in  addition  to  any  award  of  damages  for 
the  benefit  of  the  injured  party." 

This  section  requires  a  willful  and  knowing  allow- 
ance by  an  Indian  of  livestock  to  occupy  or  graze  on 
the  cultivated  or  enclosed  lands  of  another  person. 
Since  the  defendants  did  not  do  the  above  prohibited 
acts  on  cultivated  or  enclosed  lands  they  are  not 
chargeable  as  trespassers. 

The  trial  court  was  clearly  in  error  in  sustaining 
the  motion  to  strike  and  in  denying  Brian  Connolly 
permission  to  testify  to  the  custom  (R.  263),  as  such 
evidence  would  show,  to  aid  in  the  interpretation  of 
the  written  law,  what  the  established  practice  had 
been  in  the  past  with  reference  to  Indian  livestock. 
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The  matters  in  this  division  of  the  brief  are  perti- 
nent to  appellants'  above  specifications  of  error 
numbered  8,  9,  10  and  11. 

4.  Restriction  of  redirect  examination  of  witness. 

On  cross  examination  witness  Brian  Connolly,  a 
member  of  such  council,  was  interrogated  by  counsel 
for  plaintiff  relative  to  a  purported  resolution  of  the 
Blackfeet  Indian  Tribal  Council  (R.  264-209 ),  and  a 
certified  copy  of  such  resolution  was  received  in 
evidence  as  Plaintiffs  Exhibit  No.  11  (R.  2(;:)-2()8  I . 
Upon  redirect  examination  of  this  witness,  for  the 
purpose  of  showing  that  the  resolution  had  never 
been  adopted  and  to  definitely  settle  the  matter  a 
resolution  was  adopted  repealing  the  resolution,  the 
witness  was  asked,  in  substance,  whether  the  ques- 
tion of  the  passage  of  such  resolution  had  been  a  sub- 
ject of  discussion  with  the  council.  Plaintiff  object- 
ed that  the  resolution  spoke  for  itself  and  was  the 
best  evidence  (R.  287).  Counsel  for  defendants  stated 
the  purpose  of  the  examination  (R.  287),  and  the  tri*4 
court  sustained  the  objection  as  going  into  the  pro- 
ceedings of  the  council  (R.  287). 

In  brief,  the  plaintiff  by  introduction  of  the  copy 
of  the  resolution  attempted  to  leave  the  impression 
that  the  resolution  itself  established  a  trespass  by  de- 
fendants under  the  evidence  in  the  cause.  The  defend- 
ants sought  to  show  that  it  did  not  apply  to  a  case  of 
this  character  and  was  not  so  intended  and  that  to 
obviate  the  question  it  was  expressly  repealed.  The 
learned  trial  judge  evidently  believed  that  the  resolu- 
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tion  introduced  was  a  f  inalit3T  and  could  not  be  ex- 
plained nor  the  intent  of  the  tribal  council  could  not 
be  made  the  subject  of  an  inquiry.  The  resolution 
uses  the  term  "free  grazing."  Under  the  facts  the 
defendants  were  not  what  might  be  termed  free 
grazers  as  they  owned  their  own  land  partly,  and  had 
lease  on  other  land  far  in  excess  of  the  amount  of 
land  required  for  the  grazing  of  the  livestock  owned 
or  in  their  possession.  Therefore,  the  redirect  exam- 
ination properly  sought  to  show  the  inapplicability  of 
the  resolution's  free  grazing"  clause  and  that  same 
was  not  intended  to  apply  to  persons  situated  as  the 
defendants  and  to  obviate  any  further  question  of  be- 
ing construed  as  being  applicable  in  such  a  situation 
the  resolution  was  repealed. 

The  resolution  of  the  tribal  council  in  as  much  as 
it  is  an  act  of  a  corporate  body,  is  similar  to  an  ordi- 
nance of  a  municipal  corporation. 

Parol  evidence  is  admissible  to  explain  an  ambi- 
guity in  a  municipal  ordinance. 

Village  of  Donovan  v.  Donovan. 
86CN.  E.  575  (Sup.  Ct.  Illinois). 

The  minutes,  if  any,  of  the  meeting  of  the  council 
were  not  in  evidence.  However,  although  prima  facie 
evidence  of  corporate  acts  the  minutes  are  not  conclu- 
sive evidence  and  parol  evidence  is  admissible  to  show 
what  actually  took  place. 

Cox  v.  First  National  Bank, 
52  Pac.  (2)  524,  10  Cal.  App.  (2)  302, 

Franciscan  Hotel  Co.  v.  Albuquerque  Motel  Co., 
24  Pac.  (2)  718,37  N.  M.  456. 
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The  trial  court  consequently  was  in  error  as  indi- 
cated in  specification  of  error  No.  12  above. 

5.     Denial  of  motions  for  a  new  trial. 

The  questions  of  fact  and  law  already  considered 
were  presented  to  the  District  Court  by  the  separate 
motions  of  the  defendants  for  a  new  trial  (R.  59-65, 
G7-70),  and  we  respectfully  refer  the  Court  to  what 
has  been  heretofore  said. 

Among  the  grounds  assigned  by  Brian  Connolly  in 
his  motion  were  "accident  and  surprise"  which  ordi- 
nary prudence  could  not  have  guarded  against  (R. 
60),  and  in  support  of  this  assignment  his  affidavit 
(R.  72,  73)  recites: 

"That  prior  to  the  time  the  above  entitled  ac- 
tion was  set  down  for  trial  and  at  the  time  when 
he  retained  E.  J.  McCabe  of  Great  Falls,  Mon- 
tana to  act  as  his  attorney  in  said  action,  he  in- 
quired of  his  said  attorneys  as  to  whether  he 
could  have  a  trial  of  said  cause  by  a  jury  and  was 
informed  by  his  said  attorney  at  that  time  that 
the  above  entitled  action  was  an  equitable  action 
for  injunctive  relief  with  the  claim  for  compensa- 
tory damages  as  relief  incidental  to  the  main  re- 
lief sought  by  way  of  injunction,  and  that  said 
action  was  of  a  character  known  and  referred  to 
generally  as  an  equitable  action  in  which  defend- 
ants were  not  entitled  to  a  jury  trial,  and  that 
since  no  penalty  or  forfeiture  by  way  of  punish- 
ment was  sought  in  the  action  that  he  could  not 
obtain  a  separation  of  causes  of  action  -a\u\  a  trial 
by  jury.  That  affiant  verily  believed  and  verily 
believes  the  statement  made  by  his  attorney  and 
that  in  reliance  upon  said  statement  affiant  did 
not  request  that  said  action  or  any  issue  therein 
be  tried  by  a  jury,  and  that  had  affiant  believed 
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that  the  plaintiff  would  seek  to  recover  a  money 
penalty  or  a  money  forfeiture  in  said  action  by 
way  of  punishment  of  this  defendant,  that  af- 
fiant would  have  requested  the  issue  of  punish- 
ment to  be  submitted  to  a  jury  in  said  cause." 

It  will  be  observed  from  a  reading  of  the  complaint 
that  the  remedy  sought  is  an  equitable  remedy  of  in- 
junction and  incidental  damages.  No  actual  damages 
were  proven  at  the  trial.  Injunctive  or  equitable  re- 
lief was  granted.  No  intimation  is  set  forth  in  the  com- 
plaint that  a  penalty  of  forfeiture  would  be  sought 
as  against  the  defendants.  On  examining  the  com- 
plaint and  its  allegations  and  prayer  for  relief,  the  at- 
torney for  Brian  Connolly  informed  him  that  he  was 
not  entitled  to  a  jury  trial.  Had  there  been  any  inti- 
mation in  the  pleadings  that  a  forfeiture  would  be 
sought  by  way  of  punishment,  counsel  for  said  de- 
fendant could  then  have  rightfully  informed  Mr.  Con- 
nolly that  he  would  be  entitled  to  have  the  forfeiture 
issue  submitted  to  a  jury.  Therefore,  in  the  present 
case,  independent  of  whether  or  not  Mr.  Connolly 
would  have  waived  a  jury  under  such  advice,  the  ob- 
jection is  that  he  was  misled  by  the  complaint,  where- 
by he  was  not  given  an  opportunity  to  decide  whether 
he  would  or  would  not  have  the  penalty  or  forfeiture 
issue  submitted  to  a  jury.  Assuming  for  argument  on- 
ly that  plaintiff  would  be  entitled  in  this  proceeding 
to  join  an  equitable  cause  of  action  with  an  action  for 
a  forefeiture,  which  in  its  nature  is  an  action  at  law, 
and  failed  to  separately  state  and  number,  same 
would  be  subject  lo  a  motion  to  have  plaintiff  separ- 
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ately  state  and  number  his  separate  causes  of  action. 
There  is  nothing  in  the  complaint  to  intimate  that 
there  are  separate  causes  of  action,  one  for  equitable 
relief  and  one  for  relief  at  law  by  recovery  of  a  pen- 
alty (under  the  old  practice)  and  therefore,  a  party 
pleading  in  the  manner  in  which  the  complaint  pleads 
the  facts  could,  by  such  subterfuge,  defeat  a  defend- 
ant's remedy  by  motion  to  separately  state  and  num- 
ber causes  of  action,  and  defeat  his  right  to  a  jury 
trial. 

The  trial  court  erred  in  denying  the  motions  for  a 
new  trial. 

6.     Grazing  regulations. 

During  the  trial  of  this  cause  below  reference  was 
frequently  made  by  plaintiff's  counsel  to  grazing  reg- 
ulations violated  (R.  270-272)  as  establishing  action- 
able trespass.  The  grazing  regulations  appear  in  the 
record  pages  231  to  243,  inclusive.  At  page  238  of  the 
record  certain  things  are  stated  as  constituting  a  tres- 
pass. None  of  the  provisions  is  made  applicable  to 
a  case  where  a  permittee's  stock  following  a  natural 
characteristic  strays  upon  unfenced  adjoining  land  as 
is  presented  by  the  evidence  at  bar. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  entire  record 

discloses  a  complete  failure  of  proof  of  the  material 
allegations  of  the  complaint  and  that  the  judgment  of 
the  District  Court  in  the  cause  at  bar  should  be  re- 
versed. x>     0   <xL^         //  // 


Attorneys    for    Xpellanre    Brian    Connolly 
and  Daniel  Connolly. 
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United  States 
Circuit  Court  of  Appeals 


BRIAN  CONNOLLY  and  DANIEL  CONNOLLY, 

Appellants, 

v. 
UNITED  STATES  OF  AMERICA, 

Appellee. 


BRIEF  OF  APPELLEE 


APPELLANTS'  STATEMENT  OF  THE  CASE 

Reluctantly,  we  are  compelled  to  disagree  with  a 
part  of  appellants'  statement  of  the  case.  This  applies 
to  appellants'  statement  of  the  evidence  with  reference 
to  their  specifications  of  error  numbers  1  to  7  inclusive. 

In  appellants'  statement  of  the  case,  certain  material 
evidence  which  was  before  the  trial  court  is  omitted. 
Also,  in  appellants'  argument,  (R.  pp.  16-29)  inc.)  the 
same  omissions  are  made. 

In  specifications  of  error  under  which  the  claim  is 
made  that  there  was  not  sufficient  evidence  before  the 
trial  court  to  support  findings  of  fart  and  judgment, 
we  feel  that  it  is  necessary  to  call  this  court's  atten- 
tion to  these  omissions.  For  insance,  we  tail  to  find 
in  appellants'  brief  the  following: 

1.  Witness  Stephenson  testified  that  in  making  his 
investigation  he  observed  no  other  cattle  bearing  a 
different  brand  than  Mr.  Connolly's,  (R.  140")  and 
didn't  recall  noticing  any  other  brands  other  than  Mr. 
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Connolly's.  (R.  141)    Again  (R.  142) 

"The  Units  are  set  up,  the  carrying  capacity. 
Unit  lines  are  established,  and  we  expect  more  or 
less  conformity  to  those  lines,  in  order  that  we 
can  keep  tract  of  the  stock  on  the  Units." 

and  as  to  having  any  complaints, 

"I  have  had  them  call  my  attention  to  the  fact 
that  they  had  been  out  there  in  trespass."  (R.  143) 

Again  (R.  145)  he  testified  that  the  stock  that  an  In- 
dian permittee  is  allowed  to  take  in  must  be  within 
the  numerical  number  contained  in  the  grazing  per- 
mit. Again  (R.  146)  witness  stated 

"  First  time  I  met  Mr.  Connolly  after  I  came 
on  duty,  it  was  a  few  days  after  I  came  on  duty, 
he  came  into  my  office  and  we  talked  over  this 
trespass  situation,  and  I  advised  him  then  that  it 
would  be  necessary  to  restrict  his  cattle,  at  lease 
a  whole  lot  more  than  they  had  been  in  the  past 
to  the  area  that  was  permitted  to  him." 

And  again  (R.  147) 

"Mr.  Connolly  told  me  then  that  those  were  In- 
dian stock;  that  they  could  run  anywhere  on  the 
Reservation  that  he  wanted  them  to." 

Witness  Girard  testified  that  he  counted  forty-eight 
head  of  horses  bearing  the  Connolly  brand  on  the  lands 
involved  in  this  action.  (R.  149-150).  Again  there  were 
thirty-six  head  of  cattle  with  the  Dan  Connolly  brand 
on  the  land  involved.  Also  one  hundred  head  of  cattle 
belonging  to  Mrs.  Sinclair.  (R.  151).  Also  forty-five 
head  of  cattle  belonging  to  Ryan.  (R,  151).  Also  forty- 
two  head  of  cattle  belonging  to  Payne,  these  cattle 
being  brought  to  the  cattle  range  by  Mr.  Payne.  (R. 
151-152).    These  cattle  ran  with  the  Connolly  cattle. 


(R.  151).  And  when  he  saw  these  cattle  on  the  lands 
in  question  he  saw  some  of  Mr.  Connolly's  cattle  and 
horses  with  them.  (R.  153).  Connolly  took  care  of  cat- 
tle for  other  people.  (R.  126-127). 

3.  Witness  Barrett  testified  that  he  counted  twenty- 
five  head  of  cattle  and  twenty-five  head  of  horses  on 
the  land  in  question  in  1941.  (R.  158).  Again,  every 
day  that  he  passed  through  that  area  he  saw  horses 
and  cattle  on  the  Blood  allotments.  The  horses  bore 
the  Connolly  brand.  These  cattle  belong  to  both  appeal- 
lants.  (R.  161). 

4.  Witness  Young  saw  thirty-two  head  of  horses 
bearing  the  Connolly  brand.  There  were  no  other  horses 
or  livestock  other  than  the  Connolly  livestock.  (R.  166). 
Again,  witness  testified  that  the  Connolly  horses  had 
been  encountered  so  many  times  that  upon  this  occa- 
sion they  counted  the  horses.  (R.  167). 

5.  Witness  Stephenson  testifying  again  stated  that 
at  the  time  this  action  was  commenced  appellants  had 
no  other  lands  on  the  Blackfeet  Indian  Reservation 
to  which  they  were  entitled  to  the  use  and  occupancy, 
but  since  the  commencement  of  the  action  they  had 
acquired  additional  lands.  (R.  173). 

In  addition  to  the  foregoing,  there  are  other  and 
further  facts  in  the  record  which  appellants  have  not 
called  to  the  attention  of  this  court,  either  in  the  state- 
ment of  case  or  in  their  argument. 

APPELLANTS'  CONTENTIONS 

Fourteen  specifications  of  error  are  made  by  appel- 


lants  but  briefly  they  may  be  grouped  for  argument 
into  the  following: 

1.  The  evidence  was  and  is  insufficient  to  sustain 
the  judgment. 

2.  The  trial  court  had  no  jurisdiction  to  impose  a 
judgment  of  $258.00  against  appellants. 

3.  The  lower  court  erred  in  sustaining  a  motion  to 
strike  portions  of  the  amended  answer  of  Brian  Con- 
nolly. 

4.  The  lower  court  erred  in  denying  appellants'  mo- 
tion for  a  new  trial. 

We  will  address  ourselves  to  these  propositions  as 
advanced  in  appellants'  brief. 

ARGUMENT 
1. 

Appellants  claim  that  the  evidence  was  and  is  in- 
sufficient to  sustain  the  judgment.  This  claim  involves 
the  question  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  findings  of  fact  by  the  trial  court.  We  re- 
spectfully submit  that  the  burden  is  upon  appellants 
here  to  show  that  the  evidence  is  wholly  insufficient 
to  support  the  findings  and  the  judgment,  and  in  ap- 
pellants' brief  they  have  wholly  failed  to  sustain  this 
burden. 

We  must  bear  in  mind  that  this  case  was  tried  to 
the  lower  court  without  a  jury  under  a  situation  where, 
under  the  rules  of  court,  appellants  were  in  the  posi- 
tion of  having  waived  a  jury. 

A  finding  of  fact  by  the  court  sitting  without 
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a  jury  is  equivalent  to  a  verdict  and  hence  will 
be  disturbed  only  when  it  is  clearly  erroneous.  An 
appellant  court  will  not  disturb  the  findings  of 
the  trial  court  on  questions  of  fact  unless  it  be 
made  to  appear  that  the  latter  court  is  clearly  in 
error  in  its  conclusions. 

Vineyard  L.  S.  Co.  c.  Twin  Falls,  etc.,  Co.,  9th 
Circuit  (Ida.)  245  F.  30. 

Standard  Oil  Co.  v.  Ship  Owners,  etc.,  Co. 
(CCA— Cal)  (17  F  (2)  366) 

Findings  of  court  on  questions  of  fact  when  jury 
has  been  waived  are  conclusive  in  the  courts  of 
review. 

Dooley  v.  Pease,  180  U.  S.  126-45,  L.  ed.  457. 

Findings  of  trial  court  on  questions  of  fact,  un- 
less manifestly  erroneous,  will  be  affirmed. 

(CC  Ore.)  W.  H.  Markell  &  Co.  v.  Mutual  Ben- 
efit, etc.,  Co.,  63  F  (2)  193. 

Where  a  case  is  tried  by  the  court  without  a 
jury  its  findings  upon  questions  of  fact  are  con- 
clusive in  the  appellate  court. 

Empire,  etc.,  Co.  v.  Bunker  Hill,  etc.,  Co., 
(Ida)  114  F  417. 

That  appellants  waived  a  trial  by  jury  is  borne  out 

by  the  record: 

Rule  38  of  the  Rules  of  Civil  Procedure  for  the 
District  Court  of  the  United  States  preserves  the 
right  of  trial  by  jury  as  declared  by  the  Seventh 
Amendment  to  the  Constitution  or  as  given  by  a 
statute  of  the  United  States;  but,  under  the  rule 
a  litigant,  in  a  civil  action,  who  does  not  season- 
ably demand  a  jury,  as  provided  by  the  rule,  waives 
the  right  and  may  not  have  a  jury  trial. 

United  States  v.  Strewl.  CCA.  N.T.  1938,  99 

F.  (2d)  474,  certiorari  denied. 
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Strewl  v.  United  States.   1939,  50  S.  Ct.  489, 
306  U.  S.  668,  83  L.  Ed.  1063. 

The  law  is  now  well  established  that  a  jury  trial 
as  a  matter  of  right  is  waived  by  failure  to  serve 
demand  for  a  jury  trial  as  required  by  Rule  38(d). 

Suffin  v.  Springer,  D.C.  N.Y.  1940,  1  F.R.D. 
256. 

Alfred  Hofmann,  Inc.  v.  Textile  Machine 
Works,  D.C.  Pa.  1939,  27  F.  Supp.  431. 

MacDonald  v.  Central  Vermont  Ry.,  D.  C. 
Conn.  1940,  31  F.  Supp.  298. 

Further  as  to  willful  intent,  we  quote  from  the  deci- 
sion of  the  lower  court  (R.  40)  as  follows: 

"  While  there  are  some  discrepancies  in  the  tes- 
timony of  the  witnesses  as  contended  by  counsel 
for  defendants,  there  is  sufficient  credible  testi- 
mony to  satisfy  the  court  that  the  defendants  have 
been  trespassing  as  alleged  in  open  violation  of 
the  statute  and  regulations,  resulting  in  damage 
to  the  property  of  others,  although  warned  by  the 
Government  representatives  on  the  reservation  to 
desist.  That  the  attitude  and  intent  of  the  defend- 
ant, Brian  Connolly  is  clearly  shown  in  his  viola- 
tion of  the  temporary  injunction  issued  by  this 
court  in  this  cause.  On  many  occasions  the  wit- 
nesses observed  the  Connolly  horses  and  cattle  in 
trespass  both  before  and  after  the  commencement 
of  this  suit.  The  evidence  shows  that  his  livestock 
scattered  for  a  distance  of  ten  to  twelve  miles  from 
his  range  unit.  His  explanation  was  that  the  cattle 
had  strayed,  and  in  answer  to  a  question  in  that 
respect  replied  that  they  had  always  done  that." 
So  that  we  respectfully  submit  that  appellants  have 

no  standing  here  on  this  appeal  to  question  the  suf- 
ficiency of  the  evidence  to  support  the  findings  and 
judgment  as  a  careful  reading  of  the  record  shows  am- 
ple facts  upon  which  the  lower  court  based  its  deci- 


sion.  As  we  have  heretofore  indicated,  the  argument 
of  appellants  on  the  claimed  insufficiency  of  the  evi- 
dence is  based  upon  a  misconception  of  the  evidence 
that  was  offered,  in  that  appellants  have  failed  to  refer 
to  a  great  many  matters  of  evidence,  a  few  of  which 
we  have  called  to  the  attention  of  this  court  hereto- 
fore in  this  brief.  For  instance,  on  page  twenty-five 
appellants  state  that  the  records  fail  to  show  a  single 
incident  when  either  of  the  defendants  failed  to  remove 
their  livestock  from  the  land,  yet  a  reference  to  the 
record  disposes  of  this  contention.  For  instance,  (R. 
146-147)  where  witness  Stephenson  testified  that  he 
talked  the  trespass  situation  over  with  Mr.  Connolly 
and  told  him  it  was  necessary  to  restrict  his  cattle, 
at  least  a  whole  lot  more  than  he  had  been  in  the  past 
and  Connolly  told  Mr.  Stephenson  that  the  cattle  were 
Indian  stock  and  that  he  could  run  them  anywhere  on 
the  Reservation  that  he  wanted  to.  Again,  on  page 
twenty-eight  of  brief,  appellants  say  that  the  cattle 
were  grazing  on  open,  unfenced  lands.  This  is  taken 
from  the  testimony  of  appellant  Brian  Connolly,  but 
the  Government  witnesses  testified  differently.  For 
instance,  at  pages  136  and  137  of  the  record,  testimony 
of  the  witness  showed  that  the  cattle  ranges  on  the 
Reservation  were  all  fenced  as  of  November,  1941,  and 
at  all  times  thereafter.  It  is  therefore  impossible  to 
answer  the  arguments  of  appellant  as  to  the  evidence 
when  they  have  omitted  a  ureal  many  material  por- 
tions thereof.  It  is  respectfully  submitted  that  this 
portion  of  appellants'  argument  is  without   merit. 
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2. 

Appellants  claim  that  when  the  court  awarded  dam- 
ages in  the  sum  of  $258.00  for  the  trespassing  stock 
that  this  was  not  justified  by  the  pleadings  and  by 
the  evidence  and  error  is  claimed  therein.  This  por- 
tion of  the  argument  is  discussed  on  pages  twenty -nine 
to  forty-one  inclusive  of  their  brief.  The  lower  court 
awarded  to  the  Government  the  sum  of  $258.00  dam- 
ages or  penalty  as  provided  by  Section  179,  Title  25, 
USCA.  This  provides  that  every  person  who  drives 
or  otherwise  conveys  any  stock  of  horses,  mules  or 
cattle  to  range  and  feed  on  any  lands  belonging  to  any 
Indian  or  Indian  tribe  without  the  consent  of  such  tribe 
shall  be  liable  to  a  penalty  of  $1.00  for  each  animal  of 
such  stock.  The  record  shows  that  there  were  twenty- 
five  horses  in  wilful  trespass  on  July  5,  1941,  forty- 
eight  horses  and  twenty-five  cattle  in  similar  trespass 
on  August  6,  1941,  twenty -five  horses  and  forty -five 
cattle  in  wilful  trespass  on  August  8,  1941,  thirty-two 
horses  on  August  13,  1941,  and  thirty-six  horses  and 
twenty-two  cattle  on  October  21,  1941,  making  at  $1.00 
a  head  a  total  of  $258.00.  As  was  held  by  the  Supreme 
Court  of  the  State  of  Montana,  in  Cook  v.  Hudson, 
110  Mont.,  263,  the  act  was  designed  to  protect  Indian 
lands  against  harmful  trespass  and  the  statute  is  di- 
rectory and  not  mandatory. 

Since  the  record  is  replete  with  sufficient  facts  to 
justify  wilful  trespasses  on  the  part  of  the  defendant, 
we  fail  to  see  wherein  this  argument  can  have  any 
basis.  Throughout  the  entire  argument  of  appellants 


they  attempt  to  make  the  new  Federal  Rules  of  Civil 
Procedure  inapplicable  to  the  case  at  bar  so  as  to  come 
under  the  authority  of  the  United  States  v.  Ash  Sheep 
Co.  (Mont.)  250  F.  591,  64  L.  Ed.  507. 

As  their  basic  authority  therefore,  they  cite  Sub- 
division (2)  of  Paragraph  (a)  of  Rule  81  apparently 
because  it  contains  the  clause  "*  *  *  and  forfeiture 
of  property  for  violation  of  a  statute  of  the  United 
States."  With  this  clause  as  their  foundation,  the  de- 
fendants then  endeavor  to  point  out  that  the  instant 
trespass  action  becomes  an  action  for  "  forfeiture  of 
property"  under  Section  179,  Title  25,  U.S.C.  Their 
quotation  closes  with  the  clause,  "  *  *  *  shall  forfeit 
the  sum  of  one  dollar  for  each  animal  of  such  stock.' ' 
Before  proceeding  further,  we  desire  to  call  the  Court's 
attention  to  the  fact  that  the  defendants  have  not  cor- 
rectly quoted  the  language  of  Section  179,  Title  25, 
U.S.C.  because  that  section  does  not  contain  the  word 
" forfeit".  But,  even  if  it  did,  there  is  no  merit  to  the 
defendants'  argument  that  Rule  81  (a)  (2)  would  have 
any  application  to  the  instant  action,  which  as  stated 
before,  is  an  action  in  trespass  and  no  stretch  of  the 
imagination  can  throw  it  under  a  kk  *  *  *  forfeiture 
of  property  for  violation  of  a  statute  of  the  United 
States,"  as  required  by  the  rule.  Anyone  who  is  fa- 
miliar with  Federal  procedure  readily  recognizes  that 
the  "forfeiture  of  property  for  violation  of  a  statute 
of  the  United  States,"  as  set  forth  m  Rule  81  (a)  (2), 
refers  to  actions  involving  violations  of  the   Federal 
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Laws,  such  as  the  Pure  Food,  Drug  and  Cosmetic  Act, 
the  Internal  Kevenue  Laws,  Custom  Laws,  Indian  Li- 
quor Laws,  and  the  like.  These  are  generally  actions 
in  rem,  and  usually  follow  the  proceedings  in  Admir- 
alty in  so  far  as  such  procedure  is  applicable.  It  is 
therefore  apparent  that  the  defendants  have  misquoted 
Section  179,  Title  25,  U.S.C  and  misinterpreted  the 
purpose  of  Rule  81  (a)  (2)  in  their  desire  to  escape 
established  procedure  and  the  decision  of  this  Court. 
Their  constant  reference  to  ua  forfeiture  of  $258.00" 
finds  no  basis  in  the  law  or  facts  of  the  case. 

The  case  of  United  States  v.  Ash  Sheep  Company, 
D.C.  Mont.  1916,  229  F.  479,  affirmed  CCA.  1918,  250 
F.  591,  and  affirmed  1920  40  S.  Ct.  241,  252  U.S.  159, 
64  L.  Ed.  507,  cited  by  the  defendants,  was  decided  by 
the  Supreme  Court  of  the  United  States  in  1920,  under 
the  old  Equity  Rules  long  before  the  adoption  of  the 
present  Rules  of  Civil  Procedure  for  the  District  Courts 
of  the  L'nited  States,  so  it  can  hardly  be  considered  as 
authority  for  procedure  under  the  new  rules. 

We  all  recognize  that  the  new  rules  merely  abolish 
differences  in  procedure  between  law  and  equity  and 
do  not  affect  the  differences  between  legal  and  equi- 
table rights  and  remedies. 

Sun  Oil  Co.  v.  Burford,  CCA.  Texas  1942, 
130  F.  (2d)  10,  vacating  124  F.  (2d)  467,  cer- 
tiorari granted,  1943,  63,  S.  Ct.  265,  87  L.  Ed. 

But  by  the  new  rules  the  distinction  between  legal  and 
equitable  forms  of  action  have  been  abolished  so  that 
jt  is  now  only  one  form  of  civil  action.  And  that,  as 
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the court  pointed  out  in  Columbia  River  Packing  Asso- 
ciation v.  Hilton,  D.  0.  Or.,  1940,  34  F.  Supp.  970,  dam- 
ages can  properly  be  claimed  and  allowed  in  an  action 
for  an  injunction. 

And  the  pleadings  put  in  issue  facts  necessary  under 
Section  179,  Title  25,  U.S.C.,  and  supported  such  relief 
under  Rule  54  (c)  even  though  not  specially  prayed 
for  in  the  complaint.  Furthermore,  it  is  noted  (R.  86) 
that  at  the  commencement  of  the  action  counsel  for 
the  Government  in  opening  statement  specifically  re- 
ferred to  the  penalty  statute  without  any  response  of 
appellants  or  their  counsel  or  demand  for  jury  trial 
of  that  issue.  This,  we  respectfully  submit,  is  a  further 
waiver  of  any  claim  or  demand  for  a  jury  or  claim  that 
the  question  of  damages  under  Section  179  was  before 
the  trial  court. 

The  Montana  cases  that  the  defendants  have  cited 

as  sustaining  their  contention  that  damages  may  not 

be  granted  in  an  equity  action  are  not  applicable  here, 

because,  Federal  courts  must  grant  equitable  remedies 

in  accordance  with  their  own  rules  without  limitation 

or  restraint  by  state  legislation, 

Black  &  Yaten  v.  Mahogany  Ass'n.,  CCA. 
Del.  1942,  129  F.  (2d)  227,  reversing  D.C 

F.  Supp.  450,  certiorari  denied  1943,  63  S.  Ct. 
76,  87  L.  Ed. 

Geist  v.  Prudential  Ins.  Co.  of  America,  D.C 
Pa.  1940,  35  F.  Supp.  790. 

and  it  is  well  established  that,  as  hereinbefore  cited, 

damages  can  be  had  in  an  action  for  injunctive  relief. 
The  trial  court  in  its  decision  (1\.  39-51  Inc.)  J 
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"  Under  the  practice  established  by  the  rules  of 
civil  procedure  there  is  no  distinction  between  ac- 
tions at  law  and  suits  in  equity.  To  permit  the 
imposition  of  a  penalty  it  is  not  necessary  to  con- 
sider whether  this  case  should  have  been  begun 
originally  as  a  law  action  or  as  a  suit  in  equity, 
and,  it  does  not  appear  that  it  would  make  any 
difference  whether  counsel  had  specifically  de- 
manded in  the  complaint  the  remedies  to  which 
plaintiff  would  be  entitled.  The  court  should  grant 
the  relief  to  which  a  party  is  entitled  even  though 
demand  for  such  relief  has  not  been  made  in  the 
pleadings.  (Rule  54  (c),  28  U.  S.  C.  A.  following 
Sec.  723c). 

"As  it  seems  to  the  court,  whether  the  complaint 
in  this  action  is  regarded  as  an  action  at  law,  with 
equitable  relief  incidentally  prayed  for,  or  whether 
the  complaint  be  considered  as  an  action  at  law 
and  a  suit  in  equity  joined,  the  parties  are,  as  a 
matter  of  right,  entitled  to  a  trial  by  jury  on  all 
legal  issues  raised,  if  demand  for  a  jury  is  made 
as  the  rules  provide.  Fitzpatrick  v.  Sun  Life  As- 
surance Co.,  1  F.R.D.  713;  Ransom,  et  al  vs.  Staso 
Milling  Co.,  2  F.R.D.  128." 

And  appellants  proceed  further  on  page  thirty-five 

to  forty-one  inclusive  to  argue  that  the  United  States 

had  no  jurisdiction  in  an  action  of  this  kind  for  the 

reason  that  the  sole  authority  belongs  to  the  Indian 

tribes  under  their  treaties  with  the  Government.  Since 

we  propose  to  discuss  this  matter  later  on  in  another 

subdivision  in  this  brief  we  will  omit  further  reference 

thereto  at  this  time. 

3. 
The  next  error  complained  of  is  that  the  lower  court 
erred  in  sustaining  the  Government's  motion  to  strike 
certain  allegations  of  the  amended  answer  of  the  de- 
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fendant  Brian  Connolly  and  at  pages  forty-two  to  fifty- 
three  inclusive  of  their  brief,  appellants  argue  at  length 
as  follows:  (a)  That  the  defendant  had  written  autho- 
rity to  graze  a  specific  number  of  livestock  on  any  part 
of  the  Blackfeet  Indian  Reservation,  (b)  That  the  de- 
fendant had  a  vested  right  by  treaty  to  graze  on  the 
unfenced  lands  of  the  Indian  Reservation;  and  (c)  That 
defendants  had  a  right  by  custom  to  let  their  livestock 
roam  and  graze  over  the  lands  thereon. 
(a)    Defendants'  "On-and-Off"  Theory  of  Defense. 

In  support  of  their  first  contention,  the  defendants 
allege  (Line  20,  Paragraph  I,  Page  4  of  the  Defend- 
ants' Further  Answer,  to  and  including  Line  12,  Para- 
graph I,  Page  5)  their  theory  of  "on-and-off  grazing 
privileges,"  which  they  claim  is  based  on  recognized 
custom.  (R.  27-28).  It  is  the  Government's  contention 
that  such  allegations  were  immaterial  and  were  sub- 
ject to  its  motion  to  strike;  because,  the  defendants 
have  absolutely  no  right  to  trespass  upon  the  lands 
involved  in  this  action;  that  said  lands  are  not  near 
the  lands  upon  which  the  defendants  are  permitted  to 
run  their  livestock  as  to  be  susceptible  to  the  natural 
drifting  of  said  livestock  thereon;  and  that  the  defend- 
ants have  no  "on-and-off  grazing  privileges,"  or  any 
other  rights  whatsoever,  on  the  lands  and  premises 
which  are  made  the  subject  of  this  action. 

Lines  17  of  Paragarph  I  on  Page  5  of  said  answer, 
down  to  and  inclusive  of  the  word  " complaint"  on  line 
26  of  said  paragraph  and  page,  were  likewise  subject 
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to  the  plaintiff's  motion  to  strike  in  that  they  con- 
tained allegations  relative  to  the  defendants'  rights 
in  other  lands,  which  are  not  involved  in  and  the  sub- 
ject of  this  action.  Such  allegations  merely  tend  to 
cloud  the  issues  in  the  case  at  bar  and  are  therefore 
immaterial.  They  are  neither  admissions,  nor  denials 
of  any  of  the  averments  contained  in  the  complaint, 
nor  authorized  by  law  providing  for  the  filing  of  a 
cross-complaint. 

Securities  State  Bank  of  Roy  v.  Melchert,  66 
Montana,  535,  538,  216  P.  340;  Rule  12f  of 
the  Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States;  Section  9166,  Re- 
vised Codes  of  Montana,  1935. 

We  are  at  a  loss  to  understand,  why  the  defendants, 
are  attempting  to  invoke  "on-and-off  grazing  privi- 
leges" as  a  defense  in  this  case.  Such  privileges,  con- 
trary to  the  defendants'  allegations,  are  based  on  well- 
defined  regulations  which  have  been  duly  and  regu- 
larly promulgated  by  the  Secretary  of  the  Interior  in 
accordance  with  the  Acts  of  Congress.  (See  Section 
71.20,  Title  25,  Code  of  Federal  Regulations  of  the 
United  States  of  America).  They  are  not  the  outgrowth 
of  established  custom  but  were  instituted  to  take  care 
of  certain  financial  inequities  which  do  not  arise  in 
this  action.  Such  privileges  apply  only  to  lands  on 
which  the  permittee  has  a  right  to  graze.  They  arise 
only  when  fixed  by  contract  and  are  specifically  con- 
tained in  a  grazing  permit.  Such  "on-and-off"  grazing 
privileges"  cannot,  by  any  stretch  of  the  imagination, 
be  used  as  a  defense  for  the  defendants'  trespasses  in 
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the  case  at  bar,  or  interpreted  as  a  license  for  said  de- 
fendants to  trespass  on  the  lands  of  other-. 
(b)  Defendants'  Defense  of  Vested  Right  by  Treaty. 
The  second  type  of  defense  set  forth  by  the  defend- 
ants (Paragraphs  II  and  III  of  their  answer)  is  an 
attempt  to  claim  a  vested  right  to  graze  their  cattle 
and  horses  on  the  unfenced  lands  of  the  Blackfeet  In- 
dian Reservation,  which  they  contend  is  based  on  a 
treaty  right  established  in  1855  under  the  Treaty  of 
Laramie. 

A — Congress  May  Abrogate  Indian  Treaties. 
We  will  not  quote  from  that  treaty  because  anyone 
who  is  familiar  with  Indian  law  knows  that  prior  to 
1870  it  was  the  policy  of  Congress  to  deal  with  Indians 
by  treaty;  but,  it  is  now,  and  for  a  long  time  has  been, 
well-established  law  that  the  Congress  may  abrogate 
the  provisions  of  an  Indian  treaty. 

Taylor  v.  Morton,  2  Curtis  454; 

The  Clinton  Bridge,  1  Walsworth  155; 

Cherokee  Tobacco,  11  Wall.  616  (1870); 

Lone  Wolf  v.  Hitchcock,  187  U.  S.  553,  565; 

Ward  v.  Race  Horse,  163  U.  S.  504. 

When  one  considers  Section  6,  c.  576  of  the  Act  of 

Congress  of  June  18,  1934,  48  Stat.  986;  25  U.S.C.  466, 

which  reads  as  follows: 

"The  Secretary  of  the  Interior  is  directed  to 
make  rules  and  regulations  for  the  operation  and 

management  of  Indian  forestry  units  on  the  prin- 
ciple of  sustained-yield  management,  to  restrict 
the  number  of  livestock  grazed  on.  Indian  range 
units  to  the  estimated  carrying  capacity  of  such 
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ranges,  and  to  promulgate  such  other  rules  and 
regulations  as  may  be  necessary  to  protect  the 
range  from  deterioration,  to  prevent  soil  erosion, 
to  assure  full  utilization  of  the  range,  and  like 
purposes.' '  (Boldface  ours.) 

and  the  rules  and  regulations  promulgated  thereupon 
(Sections  71.1  to  and  inclusive  of  71.26,  Title  25,  Code 
of  Federal  Regulations  of  the  United  States  of  Amer- 
ica) there  can  be  no  question  about  the  abrogation  of 
any  rights  that  the  defendants  may  have  acquired  un- 
der the  Laramie  Treaty  in  1855. 
B — Ratification  of  Regulations  by  Blackfeet  Tribe. 
The  Blackfeet  Tribe  of  the  Blackfeet  Indian  Reserva- 
tion in  compliance  with  the  provisions  of  the  Wheeler- 
Howard  Act  (June  18,  1934,  c.  576,  sect.  16,  48  Stat., 
987,  25  U.S.C.  477,  as  amended  by  the  Act  of  June  15, 
1935,  49  Stat.  378,  25  U.S.C.  478)  became  an  organized 
Indian  Tribe  and  was  granted  a  Corporate  Charter  by 
the  Secretary  of  the  Interior  on  June  18,  1936.  Para- 
graph 3  of  Article  5  of  its  Charter  provides: 

"No  action  shall  be  taken  by  or  in  behalf  of  the 
Tribe  which  is  in  conflict  with  regulations  autho- 
rized by  section  6  of  the  Act  June  18,  1934,  or  in 
any  way  operates  to  destroy  or  injure  the  tribal 
grazing  lands,  timber,  or  other  natural  resources 
of  the  Blackfeet  Indian  Reservation."  (R.  305) 

Thus,  by  its  own  action  the  Blackfeet  Tribe  has  rati- 
fied Section  6,  c.  576  of  the  Act  of  Congress  of  June 
18,  1934,  48  Stat.  986,  25  U.S.C,  466  (above  cited)  and 
the  rules  and  regulations  promulgated  thereunder  by 
the  Secretary  of  the  Interior.  As  a  matter  of  fact,  the 
Blackfeet  Tribe  by  resolution  adopted  by  its  Business 
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Council  in  regular  session  assembled  on  November  2, 
1939,  (Resolution  No.  35)  (R.  265)  went  much  further 
than  the  Secretary  of  the  Interior  to  eliminate  any 
grazing  rights,  such  as  the  defendants  claim,  by  stat- 
ing that,  "Free  grazing  privileges  on  the  Blackfeet 
Reservation  are  abolished."  It  becomes  apparent  that 
if  the  defendants  ever  had  any  rights  under  the  Lar- 
amie Treaty  of  1855,  to  graze  their  livestock  on  the 
unfenced  lands  of  the  Blackfeet  Indian  Reservation, 
that  such  right  has  been  abrogated  in  toto  by  the  above- 
cited  Act  of  Congress  and  the  specific  action  of  the 
Blackfeet  Indian  Tribe.  The  Laramie  Treaty  therefore 
no  longer  affords  the  defendants  a  defense  for  their 
unlawful  trespasses.  Their  allegations  in  relation  there- 
to, as  contained  in  their  answer,  are  immaterial  and 
impertinent  and  were  properly  stricken  therefrom  in 
accordance  with  the  appellees'  motion  to  strike. 

(c)  Defense  of  Long  Established  Custom. 
The  defendants'  third  defense  in  avoidance  (Para- 
graph I  at  the  bottom  of  Page  6  of  their  answer  and 
continuing  on  Page  7  thereof)  sets  forth  a  right  under 
long  established  custom,  to  allow  their  livestock  to 
roam  and  graze  on  the  lands  of  the  Reservation,  Such 
a  defense  is  kindred  to  their  "Defense  of  Vested  Righl 
by  Treaty"  hereinbefore  discussed.  All  that  lias  been 
said  in  relation  thereto  likewise  applies  herein.  The 
allegations  thereof  are  subject  to  the  plaintiff's  mo- 
tion to  strike  in  that  they  are  redundant,  immaterial 
and  impertinent. 
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Custom  Must  Give  Way  to  Established  Law. 
If  the  custom,  which  the  defendants  allege,  had  ever 
been  established,  which  we  do  not  admit,  such  a  cus- 
tom would  have  to  give  way  to  the  expressed  legisla- 
tion which  now  prohibits  any  such  practices. 

Wolfe  v.  Shell  Petroleum  Corporation,  83  F. 
(2d)  438,  cert,  denied  57  S.  Ct.  19,  299  U.  S. 
553,  81  L.  Ed.  407. 

Wolfe  v.  Texas  Company,  83  F.  (2d)  425  cert, 
denied  57  S.  Ct.  15,  299,  U.  S.  553,  81 L.  Ed.  407. 

Swift,  etc.  Co.  v.  U.  S.,  105  U.  S.  691,  26  L. 
Ed.  1108. 

Walker  v.  Western  Transp.  Co.,  3  Wall.  150, 
18  L.  Ed.  172. 

Cudahy  Packing  Co.  v.  Narzisenfeld,  3  F. 

(2d)  576. 

Ettien  v.  Drum  32  Mont.  311,  318,  80,  P.  369. 
Penn  v.  Oldhauber,  24  Mont.  287,  61,  P.  649. 
It  is  respectfully  submitted  that  the  motion  to  strike 
was  properly  sustained. 

4. 
Appellants  next  claim  that  the  lower  court  was  in 
error  in  denying  the  motion  for  a  new  trial,  but  the 
matters  involved  are  all  covered  elsewhere  in  the  briefs 
and  for  that  reason  no  further  argument  will  be  made 
at  this  point. 

SUMMARY 
This  action,  in  regular  form,  was  brought  by  the 
United  States  of  America,  as  plaintiff,  against  the  de- 
fendants, who  are  Indian  Wards  of  the  United  States 
Government  and  members  of  the  Blackfeet  Tribe  of 
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Indians,  to  obtain  injunctive  relief  and  damages  for  the 
unlawful  trespassing  of  the  defendants'  livestock  on 
allotted  Indian  lands  of  the  Blackfeet  Indian  Reserva- 
tion, on  which  the  defendant  have  no  right  or  interest. 

All  that  the  plaintiff  asked  was  that  the  defendants 
be  made  to  realize  that  they  must  comply  with  the  Acts 
of  Congress  and  the  rules  and  regulations  promulgated 
thereunder  insofar  as  they  relate  to  the  grazing  of  live- 
stock on  the  Reservation;  and,  that  even  a  member  of 
the  Blackfet  Tribal  Council,  such  as  the  principal  de- 
fendant, Brian  Connolly,  happens  to  be,  cannot  defy 
the  Indian  Service  and  refuse  to  comply  with  estab- 
lished law  and  order  by  attempting  to  invoke  Tribal 
Regulations  of  his  own  creation.  That  regardless  of 
their  Indian  status,  the  defendants  should  realize  that 
they  have  no  right  to  trespass  upon  the  allotted  Indian 
lands  of  their  less  ambitious  and  less  fortunate  fellow 
tribesmen  in  violation  of  the  rules  and  regulations  that 
have  been  established  by  the  Secretary  of  the  Interior, 
in  accordance  with  the  Act  of  Congress. 

The  question  submitted  to  the  trial  court  was:  Does 
an  Indian  person,  who  is  a  ward  of  the  Government  of 
the  United  States  and  a  member  of  the  Blackfeet  Tribe 
of  Indians,  have  to  comply  with  the  grazing  miles  and 
regulations  of  the  Secretary  of  the  Interior  on  the 
Blackfeet  Indian  Reservation;  or,  may  such  an  Indian 
person  disregard  the  rules  and  regulations  of  the  Sec- 
retary of  the  Interior  and  without  restrictions  allow 
his  personally-owned  livestock,  and  livestock  in  which 
he  may  have  an  interest,  to  run-at-large  on  the  Black- 


—20— 

feet  Indian  Reservation'? 

Indian  Lands  Distinguished  From  Public  Domain 
Before  the  western  part  of  the  United  States  became 
settled,  and  when  commonly  known  as  the  "  Great  Open 
Spaces,"  it  was  the  policy  of  Congress  to  encourage 
settlement  of  the  public  domain — practically  without 
any  sort  of  restriction.  In  line  with  this  policy,  the 
doctrine  of  " Implied  License"  (Buford  v.  Houtz  133 
XL  S.  320)  had  its  inception;  whereby,  it  was  legally 
recognized  by  the  Supreme  Court  of  the  United  States 
that  one  had  a  right  to  graze  one 's  livestock  and  allow 
them  to  run-at-large  on  the  open  ranges  of  the  public 
domain.  In  these  early  days  of  the  west,  if  a  settler 
or  homesteader  happened  to  be  surrounded  by  public 
domain,  on  which  livestock  ran-at-large,  it  was  the 
burden  of  such  settler  to  "fence-out"  if  he  wished  to 
protect  his  lands  from  livestock  trespasses.  When  the 
public  domain  became  more  settled,  the  doctrine  of 
' ' Implied  License ' '  became  more  limited  (Light  v.  Unit- 
ed States,  220  U.  S.  553)  and  finally  the  theory  of  the 
"open  range  had  to  give  way  to  the  theory  of  the 
"greatest  good  for  the  greatest  number."  (United 
States  v.  Tygh  Valley  Land  Co.  76  F.  694.)  Herd  dis- 
tricts were  later  established  which  required  livestock- 
men  to  "fence-in"  rather  than  the  land  owner  to 
"fence-out."  The  Supreme  Court  of  the  United  States 
subsequently  placed  additional  restrictions  on  the  live- 
stock interest  (Lazarus  v.  Phelps,  152  U.  S.  81;  and 
Light  v.  United  States,  220  U.  S.  523)  as  the  public 
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domain  gave  away  to  settlement.  Finally  the  Congress 
of  the  United  States  realizing  that  the  public  domain 
could  no  longer  carry  an  unrestricted  livestock  industry 
passed  the  Taylor  Grazing  Act  of  June  28,  1934,  (48 
Stat.  1269,  Sects.  315,  315n,  Title  43,  U.  S.  C.)  which 
has  completely  eliminated  the  unrestricted  use  of  the 
public  domain  and  done  away  with  the  "open  range" 
of  the  Old  West. 

Long  before  the  Civil  War,  Congress  began  to  make 
use  of  its  treaty-making  powers  with  the  Indians  and 
started  to  set  aside  Indian  reservations  for  the  ex- 
clusive use  of  the  various  Indian  tribes.  Its  paramount 
authority  over  such  reservations  and  the  Indians  occu- 
pying them  has  never  been  questioned.  (Lone  Wolf  v. 
Hitchcock,  187  U.  S.  553.)  As  the  white  man's  frontiers 
pushed  into  the  Indian  country,  these  various  Indian 
reservations  decreased  in  area  from  time  to  time  until 
the  Indian  country  was  no  longer  a  "hunting  ground" 
for  its  Indian  occupant.  If  the  Indian  were  to  survive 
he  had  to  adjust  himself  to  the  life  of  an  agistor  with 
the  hope  that  he  might  ultimately  gather  flocks  or  herds 
of  his  own  or  become  an  agriculturist.  The  westward 
march  of  civilization  ultimately  surrounded  the  Indian 
reservation  and  the  greedy  white  livestock  interest  be- 
gan to  trespass  thereon — well  realizing  that  the  Indian 
country  was  not  a  part  of  the  public  domain.  Congresa 
was  forced,  in  the  protection  of  its  backward  Indian 
wards,  to  pass  stringent  legislation  to  keep  the  white 
man's  livestock,  and  those  of  some  of  the  more  ambi- 
tious Indians,  off  the  Indian  lands  generally.    Section 
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179  of  Title  25,  U.S.C.,  which  became  an  Act  of  Con- 
gress on  March  1,  1901,  (c.  676,  Section  37,  31  Stat. 
871)  is  typical  of  such  legislation  and  prohibits  every 
person,  white  or  Indian,  from  trespassing  on ' '  any  lands 
belonging  to  any  Indian  or  Indian  tribe."  It  is  a  penal 
section  and  provides  for  a  "penalty  of  $1  for  each  ani- 
mal of  such  stock,"  This  section  is  one  of  the  control- 
ling factors  of  the  measure  of  damages  in  the  case  at 
bar  and  contributes  such  penalty  in  addition  to  the 
actual  damages  suffered  by  the  plaintiff's  Indian  al- 
lottees, as  hereinafter  set  forth. 

Congressional  protection  has  thus  enabled  many  in- 
dividual Indians  to  accumulate  flocks  and  herds  of  their 
own.  Some  of  these  Indians  are  today  among  the  na- 
tion's outstanding  livestock  raisers.  The  development 
of  the  Indian  livestock  industry  on  an  Indian  reserva- 
tion, such  as  the  Blackfeet  Indian  Reservation,  has 
its  counterpart  in  the  development  of  the  white  man's 
livestock  industry  of  the  west.  Congress,  as  it  had  the 
early  settlers  of  the  West,  again  encouraged  the  Indian 
livestock  man.  At  first,  the  Indian  stockman  too  was 
allowed  to  graze  his  livestock  on  his  reservation  without 
restriction.  But  parallelling  the  development  of  the 
Old  West,  the  abundance  of  Indian  livestock,  on  the 
limited  ranges  of  the  Indian  Reservations,  soon  reached 
a  point  when  rules  and  regulations  had  to  be  promul- 
gated for  the  "greatest  good  for  the  greatest  number" 
of  the  Reservations'  Indian  population.  Congress  was 
forced  to  legislate  against  the  unrestricted  grazing  of 
livestock  on  an  Indian  reservation,  by  an  Indian,  or 
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his  lessee  or  permittee.  It  directed  the  Secretary  of 
the  Interior  to  protect  the  Indian  Reservation  rangps 
from  deterioration.  Thus  the  Act  of  Congress  of  June 
18,  1934  (48  Stat.  986;  25  U.S.C.  466)  had  its  inception. 
It  reads  as  follows : 

"Section  466.    Indian  forestry  units;  rules  and 
regulations: 

The  Secretary  of  the  Interior  is  directed  to  make 
rules  and  regulations  for  the  operation  and  man- 
agement of  Indian  forestry  units  on  the  principle 
of  sustained-yield  management,  to  restrict  the 
number  of  livestock  grazed  on  Indian  range  units 
to  the  estimated  carrying  capacity  of  such  ranges, 
and  to  promulgate  such  other  rules  and  regulations 
as  may  be  necessary  to  protect  the  range  from  de- 
terioration, to  preevnt  soil  erosion,  to  assure  full 
utilization  of  the  range,  and  like  purposes.  (June 
18, 1934,  c.  576,  Sec.  6,  48  Stat.  986.) " 

The  rules  and  regulations  which  had  been  promul- 
gated by  the  Secretary  of  the  Interior  in  accordance 
with  the  expressed  mandate  of  the  Act  of  Congress  of 
June  18,  1934,  may  be  found  and  are  designated  as  Sec- 
tions 71.1  to  and  inclusive  of  71.26,  Title  25,  Code  of 
Federal  Regulations  of  the  United  States  of  America. 
They  apply  to  Indians  as  well  as  non-Indian  persons. 
Section  71.3  defines  the  objectives  of  the  regulation.-. 
Section  71.11  treats  with  Indian  competitive  bidding 
and  favors  those  Indians  owning  less  than  250  head  of 
cattle  or  1250  head  of  sheep.  Section  71.21  of  the  reg- 
ulations deals  with  trespass.  It  was  amended  on  March 
24, 1942,  and  now  reads : 

"Sec.   71.21   TRESPASS.    The   owner  of  any 

livestock  grazing  in  trespass  on  restricted  Indian 
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lands  is  liable  to  a  penalty  of  $1  per  head  for  each 
animal  thereof  together  with  the  reasonable  value 
of  the  forage  consumed  and  damages  to  property 
injured  or  destroyed. 

The  following  acts  are  prohibited: 

(a)  The  grazing  upon  or  driving  across  any 
restricted  Indian  lands  of  any  livestock 
without  an  approved  grazing  or  crossing 
permit,  except  such  Indian  livestock  as 
may  be  exempted  from  permit. 

(b)  Allowing  livestock  not  exempt  from  per- 
mit to  drift  and  graze  on  restricted  Indian 
lands  without  an  approved  permit. 

(c)  The  grazing  of  livestock  upon  restricted 
Indian  lands  within  an  area  closed  to 
grazing  of  that  class  of  livestock. 

(d)  The  grazing  of  livestock  by  a  permittee 
upon  an  area  of  restricted  Indian  lands 
withdrawn  from  use  for  grazing  purposes 
to  protect  it  from  damage  by  reason  of  the 
improper  handling  of  the  livestock,  after 
the  receipt  of  notice  from  the  Superin- 
tendent of  such  withdrawal,  or  refusal  to 
remove  livestock  upon  instructions  from 
the  Superintendent  when  an  injury  is  be- 
ing done  to  the  Indian  lands  by  reason  of 
improper  handling  of  livestock. 

(R.  S.  2117;  25  U.S.C.  179)     (Reg.  Asst.  Sec, 
March  24, 1942,  7  P.  R.") 

Section  71.5  of  the  Regulations,  limits  the  carrying 
capacity  of  Indian  Reservations  and  specifically  pro- 
hibits Indian  allottees  from  trespassing  on  adjacent 
Indian  range  lands. 

From  these  regulations,  it  will  be  noted  that  the 
livestock  man  on  an  Indian  Reservation — be  he  Indian 
or  otherwise — has  always  been  required  to  avoid  tres- 
passing on  Indian  lands.     In  other  words,  it  is  the 
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duty  of  the  livestock  man  to  keep  his  livestock  off  the 
lands  of  others  and  not  the  duty  of  the  Indian  allottee 
to  protect  his  lands  against  such  trespasses. 

Thus  there  can  be  no  doubt  as  to  the  existence  of 
established  rules  and  regulations  for  the  administra- 
tion by  the  Indian  Service  of  grazing  rights  and  priv- 
ileges on  the  Blackfeet  Indian  Reservation.  Neither 
can  there  be  any  question  about  such  rules  and  regula- 
tions applying  to  Indian  persons  on  their  own  reserva- 
tions as  well  as  non-Indian  permittees. 

For  some  reason  or  other,  appellants  introduced  as 
evidence  in  the  case  at  bar,  copies  of  the  "Corporate 
Charter  of  the  Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation,  Montana,' '  the  "Constitution  and  By- 
Laws  of  the  Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation,  Montana,"  and  the  "Law  and  Order  Code 
of  the  Blackfeet  Indian  Tribe."  We  are  at  a  loss  to 
understand  why  the  record  was  so  encumbered  because 
none  of  these  documentary  exhibits  have  any  bearing 
whatsover  on  the  case.  If  appellants  are  trying  to  infer 
that  any  of  these  exhibits  have  given  the  Blackfeet 
Tribal  Council  the  authority  to  administer  grazing 
rights  on  the  Blackfeet  Indian  Reservation,  Sub-para- 
graph 3,  under  Sub- para  graph  (b)  of  Paragraph  5,  on 
page  2  of  the  Corporate  Charter,  should  correct  their 
mistake  because  it  specifically  states: 

"3.  No  action  shall  be  taken  by  or  in  behalf  of 
the  Tribe  which  is  in  conflict  with  regulations  au- 
thorized by  section  6  of  the  Act  June  IS,  1934,  or 

in  any  way  operates  to  destroy  or  injure  the  tribal 
grazing  lands,  timber,  or  other  natural  resour. 
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of  the  Blackf eet  Indian  Reservation. ' ' 
The  Section  6  of  the  Act  of  June  18,  1934,  referred 
to  in  the  Corporate  Charter,  as  above  quoted,  is  the  Act 
of  Congress  which  directed  the  Secretary  of  the  In- 
terior to  promulgate  the  necessary  rules  and  regula- 
tions to  protect  Indian  ranges  from  deterioration.  It 
is  conclusive  that  the  administration  of  all  grazing 
rights  and  privileges  on  the  Blackfeet  Indian  Reser- 
vation had  been  reserved  to  the  Secretary  of  the  In- 
terior pursuant  to  the  Act  of  Congress;  and  that  the 
Corporate  Charter  of  the  Blackfeet  Indian  Tribe  rec- 
ognizes such  fact  in  positive  language  so  as  to  avoid 
any  conflict  relative  to  grazing  rights  on  the  Blackfeet 
Indian  Reservation  such  as  appellants  are  attempting 
to  inject  into  this  action. 

It  is  respectfully  submitted  that  the  judgment  of  the 
lower  court  was  correct  in  each  and  every  particular. 

JOHN  B.  TANSIL, 

United  States  Attorney, 

MERLE  C.  GROENE, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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Appellee's  brief  herein  contains  a  number  of  state- 
ments and  conclusions  which  require  brief  comment. 
We  shall  discuss  same  in  the  order  of  appearance  in 
that  brief. 

1.  Alleged  Ommissions  in  Appellants'  Statement  of 
the  Case. 

On  the  first  page  of  brief  the  appellee  states  that 
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appellant  omitted  reference  to  the  fact  that  Witness 
Stephenson  testified  "that  in  making  his  investiga- 
tion he  observed  no  other  cattle  bearing  a  different 
brand  than  Mr.  Connolly's  (R.  140)  and  didn't  recall 
noticing  any  other  brands  other  than  Mr.  Connolly's" 
(R.  141).  It  is  true  Witness  Stephenson  did  make 
such  statements  substantially  in  certain  answers,  but 
by  such  answers  the  witness  did  not  intend  to  convey 
the  impression  that  he  did  not  see  other  cattle  than 
Mr.  Connolly's  grazing  on  the  land,  as  it  clearly  ap- 
pears there  were  other  cattle  bearing  other  brands  on 
the  land  at  the  time.  The  following  questions  and 
answrers  of  the  Witness  Stephenson  appearing  on 
pages  140  and  141  of  the  record,  referred  to  by  ap- 
pellee, show  he  saw  other  cattle  at  the  time: 

"Q.  And  so  that  I  may  understand  you,  and  be  cor- 
rectly advised,  then  at  no  time  when  you  went  out 
and  observed  Mr.  Connolly's  cattle  grazing  on  any  of 
the  land  described  by  you  in  your  testimony,  did  you 
see  any  cattle  or  horses  or  sheep  grazing  that  same 
area? 

A.  If  you  put  it  that  way,  yes. 

Q.  So,  how  many  cattle  did  you  see  grazing  in  that 
area  at  that  time,  other  than  Mr.  Connolly's? 

The  Court :  "That  area."  You  must  be  fair  with  the 
witness.  That  might  not  be  a  very  comprehensive 
question  to  the  witness.    Describe  it  more  definitelv. 

Mr.  McCabe:  I  will. 

Q.  On  the  allotments  that  you  examined  at  that 
time,  how  many  other  cattle  did  you  see  grazing  on 
those  allotments? 

A.  Do  you  refer  to  the  groups  of  cattle  that  we 
counted  in  trespass,  I  don't  recall  noticing  any  other 
brands  other  than  Mr.  Connolly's  in  the  bunch.  How- 
ever, there  were  some  that  we  omitted  because  we 
could  not  definitelv  identify  the  brand  on  them. 
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Q.  So  that  there  were  other  cattle.  How  many 
head  then  would  you  say  were  grazing  up  on  that 
particular  allotment? 

A.  I  couldn't  say.  It  all  depends  on  the  particular 
bunch  of  cattle. 

Q.  You  made  no  count  of  these  particular  cattle 
grazing  at  that  time? 

A.  We  presumed  that  they  were 

Q.  Just  answer  my  question.    You  made  no  count? 

A.  No,  we  just  skipped  those  cattle  there,  we  could 
not  identify  the  brand. 

Q.  Did  you  count  any  other  cattle  than  Mr.  Con- 
nolly's cattle  on  those  occasions? 

A.  Not  at  that  time,  no." 

On  page  2  of  appellee's  brief,  and  as  included  in 
alleged  omissions  of  evidence  by  appellant  appearing 
at  pages  146  and  147  of  the  record,  reference  is  made 
to  a  conversation  between  Witness  Stephenson  and 
Brian  Connolly  at  the  time  of  their  first  meeting.  The 
very  evidence  claimed  to  be  omitted  is  expressly  re- 
ferred to  and  in  part  quoted  between  the  tenth  and 
twentieth  lines  on  page  32  of  appellants'  brief. 

In  paragraph  3  on  page  3  of  appellee's  brief  it  is 
stated  that  Witness  Barrett  testified  that  "every  day 
he  passed  through  that  area  he  saw  horses  and  cattle. 
The  horses  bore  the  Connolly  brand."  Immediately 
following  the  foregoing  appears  the  statement: 
"These  cattle  belong  to  both  appellants  (R.  161)." 
Referring  to  the  record  where  Witness  Barrett  men- 
tioned seeing  cattle  and  horses  every  day  on  the  Blood 
allotment,  we  find  that  the  above  statement  is  not 
the  testimony  of  the  witness  (R.  159-161  ').  The  wit- 
ness testified  he  saw  horses  and  cattle  every  day  tor 
two  weeks  when  he  passed  through  the  Blood  allot- 
ment  (R.  159).     Asked  if  he  identified  any  of  the 
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horses  the  witness  said:  "On  one  or  two  occasions, 
yes"  (R.  160) .  He  then  testified  that  August  13, 1941, 
was  the  date  he  identified  32  head  of  the  horses  as 
bearing  the  brand  PY  (Brian  Connolly's  brand)  on 
the  left  jaw.  On  August  8,  1941,  (R.  p.  158)  this  wit- 
ness had  seen  25  head  of  horses  on  "section  eleven, 
thirty-five,  nine"  (Blood  allotment)  but  he  did  not 
identify  same  as  belonging  to  anyone  (R.  158).  Con- 
sequently, the  appellee's  statement  that  the  witness 
saw  horses  on  the  Blood  allotmnt  bearing  the  Con- 
nolly brand  every  day  he  passed  through  same  is  not 
supported  by  the  record.  Neither  does  the  record 
bear  out  the  statement  that  these  cattle  belong  to 
both  the  Connollys,  since  the  witness  identified  horses 
bearing  Brian  Connolly's  brand  only.  Page  161  of 
the  record  refers  to  a  date  of  October  24th  and  the 
36  head  of  cattle  mentioned  were  not  owned  jointly 
by  the  Connollys  but  part  only  (number  not  stated) 
bore  Brian  Connolly's  brand  and  part  only  (number 
not  stated)  bore  Daniel  Connolly's  brand. 

At  bottom  of  page  2  of  brief  appellee  refers  to  evi- 
dence as  being  omitted  by  appellant  with  reference 
to  Connolly  cattle,  cattle  with  Dan  Connolly  brand, 
and  a  reference  to  Sinclair,  Ryan  and  Payne  cattle 
(R.  149-150).  Reference  to  all  this  evidence  is  made 
in  appellants'  brief.  On  pages  20  and  21  of  appel- 
lants' brief  the  48  head  of  horses,  made  up  of  one 
bunch  of  20  head  and  one  bunch  of  28  head,  is  dis- 
cussed. At  page  28  of  appellants'  brief  the  cattle  of 
others  run  by  Connolly  is  discussed.  The  designa- 
tion of  "Ryan  cattle"  was  admitted  by  the  witness 


to  be  a  misnomer,  that  the  man's  name  was  "Payne," 
not  "Ryan"  (R.  152).  However,  as  to  the  Sinclair 
cattle  and  Payne  cattle,  they  are  not  involved  as  they 
did  not  run  with  Connolly  cattle  until  1942,  and  none 
of  these  cattle  is  claimed  to  have  been  in  trespass  at 
any  time. 

The  other  alleged  omissions  are  likewise  wholly 
immaterial  to  a  determination  of  the  questions  before 
the  court.     It  clearly  appears  that  no  material  evi- 
dence was  omitted  from  appellants'  brief. 
2.  Argument  of  Appellee. 

On  page  6  of  appellee's  brief  a  part  of  the  decision 
of  the  trial  court  is  quoted  apparently  with  a  view  to 
call  the  attention  of  the  court  to  the  alleged  violation 
of  the  temporary  injunction  by  Brian  Connolly.  The 
evidence  upon  which  the  violation  of  the  temporary 
injunction  was  based  related  to  the  same  circum- 
stances stated  by  Witness  Stephenson  as  to  his  having 
on  January  16th,  27th  and  28th,  1942,  seen  certain 
horses  and  cattle  in  the  area  adjoining  the  land  (R. 
123,  124).  The  learned  trial  judge  apparently  was 
of  the  same  opinion  at  the  time  of  the  finding  of  the 
violation  of  the  temporary  injunction  as  he  held  at 
the  time  of  the  trial  on  the  merits  that  the  mere  fact 
that  Connolly  cattle  and  horses  were  seen  on  other 
land  was  sufficient  to  establish  a  willful  trespass. 
That  very  question  is  now  squarely  presented  to  this 
Court  for  determination,  on  the  merits  of  the  action. 
If  the  decision  of  the  lower  court  in  this  cause  on  the 
merits  is  erroneous  then  the  trial  court  was  in  error 
in  finding  that  Brian  Connolly  violated  the  temporary 
injunction. 
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On  page  7  of  appellee's  brief  objection  is  made  that 
appellants'  statement  that  the  cattle  were  grazing  on 
unfenced  land  is  contrary  to  the  evidence  of  the  wit- 
nesses for  the  government.  Government  Witness 
Stephenson  testified  that  his  testimony  as  to  various 
units  having  fences  relates  to  a  time  after  the  com- 
mencement of  this  action  and  the  happening  of  the 
alleged  trespasses  (R.  137  11.  18-20,  R.  138  11.  7,  8). 
Government  Witness  Girard  testified  that  out  of  all 
the  320  or  325  units  (R.  359)  ten  only  he  recalls  as 
being  fenced  (R.  358,  359).  On  cross  examination 
he,  in  effect,  admitted  that  the  area  on  which  the  cat- 
tle of  Connolly  were  seen  was  not  surrounded  by 
fences  (R.  361)  and  that  some  of  the  fenced  units 
were  fenced  only  on  one  side  or  three  sides,  and  that 
in  1941  some  of  this  fencing  was  bound  to  be  down 
(R.  359-363). 

Obviously,  land  on  which  the  fence  is  down,  or 
land  fenced  on  one,  or  two,  or  three  sides  only  is  not 
enclosed  by  a  fence,  and  hence  we  reiterate,  upon 
the  testimony  of  the  Government's  two  witnesses,  the 
cattle  of  Connolly's  were  on  open  unfenced  land. 

At  page  8  of  appellee's  brief  various  purported  tres- 
passes and  dates  are  enumerated  and  the  numbers  of 
livestock  added  to  make  258  head.  Included  in  this 
count  are  25  horses  July  5,  1941,  which  date  should 
be  July  24,  1941,  (R.  150  11.  21-29,  R.  162  11.  8-15). 
Also  included  are  25  head  horses  and  45  cattle,  testi- 
fied to  by  Barrett,  but  not  identified  as  either  of  the 
Connolly's  horses  on  August  8,  1941,  (R.  157  &  158). 
In  this  count  arc  included  36  head  of  cattle,  part  bear- 
ing Brian   Connolly  brand  and  part  Dan   Connolly 
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brand,  but  numbers  of  each  not  segregated  (R  161  ». 

In  appellee's  brief,  pages  9  and  10,  appellants  are 
charged  with  misquoting  Section  179,  Title  25  I '.  S.  C, 
because  at  the  bottom  of  page  29  of  appellants'  brief 
the  word  "forfeit"  is  used.  By  referring  to  page  29 
of  our  brief  it  dearly  appears  the  appellants  do  not 
purport  to  quote  the  statute  verbatim.  It  says  the 
statute  "provides  substantially"  that  a  person  shall 
forfeit  the  sum  of  One  Dollar  for  each  animal.  Web- 
ster's Twentieth  Century  Dictionary  gives  the  word 
"forfeit"  as  a  synonym  for  the  word  "Penalty,"  and 
the  definition  of  the  word  "forfeit"  in  the  dictionary 
applies  equally  to  the  loss  of  the  One  Dollar  a  head 
as  a  penalty  under  the  statute.  The  objection  is  one 
of  words  and  not  of  substance. 

It  is  evident  from  pages  10  to  13  of  appellee's  brief 
that  appellee  misconceives  the  purport  of  appellants' 
contention  (Appellants'  brief  pp.  30-32)  as  to  a  court 
of  equity  refusing  to  enforce  a  penalty  by  way  of 
punishment.  Appellee's  argument  is  to  the  effect 
that  appellants  contend  damages  may  not  be  awarded 
in  an  equity  action.  Such  is  not  our  contention.  We 
admit  a  court  of  equity  may  allow  damages  by  way 
of  compensation  for  an  injury,  but  we  say  this  Court 
has  adopted  the  rule  that  equity  will  not  in  granting 
relief  enforce  a  penalty  by  way  of  punishment. 

On  page  11  of  appellee's  brief  it  is  stated  that  at 
the  opening  of  the  trial  counsel  lor  the  Government 
referred  to  the  penalty  statute  "without  any  response 
of  appellants  or  their  counsel/'  Reluctantly  we  must 
say  this  statement  is  incorrect.     Reference  to  pages 
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86  and  87  of  the  record  discloses,  immediately  follow- 
ing the  opening  statement,  counsel  for  appellants  (R. 
p.  87)  expressly  stated  he  disagreed  with  the  state- 
ment made  by  counsel  for  the  Government. 

It  is  urged  by  appellee  (brief  pp.  15-17)  that  Con- 
gress may  abrogate  a  treaty  and  by  the  provision 
quoted  from  the  Wheeler-Howard  Act  the  Treaty  of 
Laramie  was  abrogated.  A  reading  of  the  quoted 
provisions  of  the  Wheeler-Howard  Act  will  not  sup- 
port the  contention.  It  is  a  familiar  and  well  estab- 
lished rule  that  before  a  treaty  right  will  be  deemed 
abrogated  it  must  clearly  appear  such  was  the  intent 
of  Congress  (Osage  Tribe  v.  U.  S.,  66  Ct.  Claims  64, 
279  U.  S.  811,  73  L.  ed.  9). 

The  act  does  not  take  away  the  right  of  Indians  to 
graze  the  reservation  lands.  It  gives  authority  to  the 
Secretary  to  make  reasonable  rules  and  regulations  to 
restrict  their  grazing  of  livestock  to  the  estimated 
carrying  capacity  of  Indian  range  units  and  to  pro- 
mulgate rules  and  regulations  to  protect  the  range 
from  deterioration,  and  to  assure  full  utilization  of 
the  range.  The  right  to  make  rules  concerning  an  act 
admits  the  existence  of  the  right  to  do  the  act.  Ref- 
erence to  rules,  Title  25,  Code  Federal  Regulations, 
will  be  later  made  in  discussing  that  part  of  appellee's 
brief  devoted  to  a  consideration  of  such  rules. 

It  is  also  a  well  established  rule  that  vested  rights 
acquired  under  an  Indian  Treaty  or  act  of  Congress 
may  not  be  destroyed. 
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Tulee  v.  Washington, 
315  U.  S.  681,  86L.  ed.  1115, 

Shoshone  Tribe  v.  United  States, 

304  U.  S.  Ill,  82  L.  ed.  1213,  at  1217-1211), 

Choate  v.  Trapp. 
224  U.  S.  665,  56  L.  ed.  941,  at  945-947. 

As  to  ratification  of  the  tribe  of  the  provisions  of 
the  Wheeler-Howard  Act  (Appellee's  brief  16,  17), 
since  the  act  itself  does  not  destroy  the  grazing  rights 
a  ratification  of  the  act  by  the  tribe  does  not  do  so. 

Furthermore,  the  Wheeler-Howard  Act  does  not 
destroy  the  tribal  custom. 

Pages  20-23  of  appellee's  brief  discusses  the  dis- 
tinction between  Indian  Lands  and  public  domain 
and  cites  the  Taylor  Grazing  Act  (page  21  of  brief) 
as  definitely  destroying  the  "open  range."  This  does 
not  aid  appellee.  The  provisions  of  the  Taylor  Graz- 
ing Act  expressly  exclude  from  its  operation  and 
effect  lands  in  "Indian  reservations,"  national  parks 
and  monuments,  Alaska  and  certain  other  specified 
lands  (48  Stat.  1269,  315-315  m,  Title  43  U.  S.  C), 
hence  it  did  not  affect  grazing  rights  on  the  Black  feet 
Indian  Reservation. 

Indian  forestry  units  are  not  involved  in  this  case. 

In  attempting  to  sustain  the  judgment  for  the 
penalty  appellee  resorts  to  Sec.  71.21  of  Title  25  of 
Code  of  Federal  Regulations,  which  provides  a  pen- 
alty of  $1.00  a  head  for  trespassing  cattle.  The  pro- 
vision for  a  money  penalty  was  not  incorporated  in 
said  section  as  an  amendment  until  March  21,  11)12, 
long  after  the  complaint  in  the  above  action  was  filed 
and  consequently,  cannot  be  applied  to  the  trespasses 
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complained  of  in  the  complaint.  The  regulation  subd. 
(b)  expressly  excepts  from  its  operation  livestock 
"exempt  from  permit."  Thus,  under  the  regulation 
and  under  the  department's  interpretation  of  the  sec- 
tion as  testified  to  by  Witness  Stephenson,  the  appel- 
lants were  not  trespassers  (R.  139, 11  4-23). 

The  provision  from  the  corporate  charter  quoted  at 
the  bottom  of  page  25  of  appellee's  brief  merely  con- 
forms to  the  provisions  of  the  Wheeler-Howard  Act 
which  does  not  destroy  grazing  rights  of  Indians,  but 
provides  for  the  regulation  of  the  right. 

The  rules  promulgated  by  the  Secretary  of  the  In- 
terior at  the  time  of  the  alleged  trespasses  not  being 
applicable  to  the  stray  stock  of  the  Connollys  will  not 
sustain  the  judgment  for  the  penalty. 

We  respectfully  submit  the  trial  court's  judgment 
should  be  set  aside. 

E.  J.  McCabe, 
S.  J.  Rigney, 
Attorneys  for  Appellants. 


